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creased to  six;  and  the  Chief  Justice  and  these  six  Associate  Justices 
were  elected  at  the  general  election  in  1904,  and  commissioned  in 
NoTember,  1904. 

jTerm  of  office  expired. 
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12th  Circuit Hon.  John  P.  Hubbasd Troy. 

13th  Circuit Hon.  Wujjam  S.  Andebson Mobile. 

14th  Circuit Hon.  Jas  J.  Ray Jasper. 

iKth  pirniiit*  (Hon.  John  G.  Winteb Montgomery. 

lotn  circuit j  jj^j^  j.^^^  Richabdson Montgomery. 


.  *Hon  John  G.  Winter  died,  and  Hon.  Terry  Richardson  was  ap- 
pointed to  succeed  him. 

CHANCELLORS  DURING  THE  TIME  THE  CASES  REPORTED 
IN  THIS  VOLUME  WERE  HEARD. 

Northern  Chancery  Division Hon.  Welllam  H.  Simpson, 

Decatur. 
Northeastern  Chancery  Division__-HoN.  R.  B.  Kelly,  Anniston. 

Northwestern  Chancery  Division.- Hon.  J.  C.  Cabmichael, 

Birmingham. 
Southeastern  Chancery  DivlBion___HoN.'  W.  L.  Pabks,  Troy. 
Southwestern  Chancery  Division Hon.  Thomas  H.  Smith,  Mobile. 

SUPERNUMERARY  JUDGE. 
Hon.  a.  H.  Alston Clayton. 
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AnniBton  City  Court Hon.  Thomas  W.  Coleman,  jB-^nnistoa. 

Bessemer  City  Court Hon.  B.  C.  Jones Bessemer. 

f  Hon.  W.  W.  Wilkerson* Birmingham. 

Biimingham  City  Court.  -J  Hon.  Chas.  A.  Senn* Birmingham. 

[  Hon.  Chas.  W.  Febguson*—  Birmingham. 

Gadeden  City  Court Hon.  John  H.  Disque Gadsden. 

Mobile  City  Court Hon.  O.  J.  Semmes Mobile. 

u^«f«.«,^^«  n«*^  no>»**    (  Hon.  a.  D.  Satbe Montgomery. 

Montgomery  City  Court.  |  ^^^  William  H.  Thomas... Montgomery. 

Selma  City  Court Hon.  J.  W.  Mabry Selma. 

Talladega  City  Court Hon.  G.  K.  Milleb Talladega. 

Tuscaloosa  CountyCourt    Hon.  J.  J.  MAYriELD Tuscaloosa. 

Criminal  Court  of  (  Hon.  Samuel  E.  Greene Birmingham. 

Jefferson  County (  Hon.  Daniel  A.  Gbeene Birmingham. 

Criminal  Court  of 

Pike  County Hon.  T.  L.  Bobom Troy. 

Walker  County  Law  and 

Equity  Courts Hon.  Peyton  Nobvelle Jasper. 

•Hon.  W.  W.  Wilkerson,  Senior  Judge,  died,  and  Hon.  Chas.  A. 

Senn  was  appointed  to  succeed  him  on  June  30, 1903;  and  Hon.  Chas. 

W.  Ferguson  was  appointed  to  succeed  Judge  Senn  on  July  10,  1903. 

tlhis  court  was  abolished  by  Act  of  Legislature  approved  March  6, 

1903.-Acts  of  1903,  p.  101. 
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CASES 

IN  THK 

Supreme  Court  of  Alabama. 


NOVEMBER  TERM,  1904. 


Johnson  v.  The  State. 

Indivtment  for  Ohtaining  Moncjj  Under  False  Pre- 
toiscs. 

1.  Indictment  for  ohtaining  money  under  false  pretenses;  Code  form 
srtfficient. — An  indictment  for  obtaining  money  under  false 
pretenses  which  follows  the  form  set  out  in  the  Code  (Crim- 
inal Code.  Sec.  4923,  form  48)  is  suflScient  and  not  subject 
to  demurrer. 

2  Ohtaining  money  under  false  pretenses:  admissihility  in  evidence 
of  confession;  corpus  delicti. — On  a  trial  under  an  Indictment 
for  obtaining  money  under  false  pretenses,  in  the  absence  of 
independent  evidence  as  to  the  falsity  of  the  representations 
made  by  defendant,  a  confession  of  the  defendant  to  the  effect 
that  such  representations  were  false,  is  not  admissible;  and 
it  is  error  for  the  court  to  refuse  to  exclude  such  confession 
upon  motion  made  by  the  defendant  upon  the  ground  that  the 
corpus  delicti  had  not  been  proved. 

3.  Corpus  delicti;  when  confession  not  sufficient  to  support  conviO' 
tion. — A  confession  not  corroborated  by  Independent  evidence 
of  the  corpus  delicti  is  not  sufTicient  to  support  a  conviction 
of  felony. 

Appeal  from  the  Criminal  Court  of  Jefferson. 

Tried  before  the  Hon.  Daniel  A.  Greene. 

The  appellant  in  this  case,  W.  E.  Johnson,  was  in- 
dicted, tried  and  convicted  for  obtaining  money  under 
false  pretenses.  The  first  count  of  the  indictment  was 
in  words  and  figures  as  follows:  "The  grand  jury  of 
said  county  charge  that  before  the  finding  of  this  in- 
dictment W.  E.  Johnson,  whose  name  is  to  the  grand 
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[Johnson  v.  The  State.] 

jury  otherwise  unknown,  did  falsely  pretend  to  Louis  E. 
Brinkmeyer,  wath  the  intent  to  defraud,  that,  he  had  and 
owned  one-third  interest  in  a  United  States  Government 
certificate  for  the  sum  of  fifty-eight  hundred  dollars, 
which  had  been  given  for  work  done  in  Mississippi  for 
the  United  States  (xovernment,  and  by  means  of  such 
false  pretense  obtained  from  the  said  Louis  E.  Brink- 
meyer twenty-five  dollars  in  lawful  money  of  the  Unit- 
ed States  of  America."  To  this  count  of  the  indictment, 
the  defendant  demurred  upon  the  following  grounds: 
"1st.  Said  count  fails  to  aver  or  show  that  defendant 
obtained  money  or  property  from  any  one  by  means  of 
his  said  false  pretenses.  2nd.  Said  count  fails  to  aver 
or  show  that  defendant  obtained  any  money  or  property 
from  L.  E.  Brinkmeyer  or  that  said  L.  E.  Brinkmeyer 
was  injured  or  suffered  by  reason  of  said  false  preten- 
ses."   This  demurrer  was  overruled. 

Upon  the  introduction  of  one  L.  E.  Brinkmeyer  as 
a  witness  for  the  State,  he  testified  that  about  Dec.  15th, 
1903,  the  defendant  obtained  |25.00  from  him  by  repre- 
senting to  him  that  he  had  a  draft  or  a  Government  cer- 
tificate for  |5,400  or  ^5,800,  and  that  upon  this  represen- 
tation he  let  the  defendant  have  f 25.00;  that  after  de- 
fendant was  arrested,  he  saw  the  defendant  in  jail,  and 
without  his  making  any  threats  or  offering  the  defendant 
any  inducement,  the  defendant  stated  that  he  had  lied  to 
him.  The  defendant  objected  to  the  witness  testifying  to 
the  confession  made  to  him  upon  the  ground  that  the  cor- 
pus delicti  had  not  been  proved;  and  after  the  witness 
had  testified  to  the  confession,  he  moved  to  exclude  said 
confession  upon  the  same  ground.  The  court  overruled 
the  objection  and  motion,  and  to  each  of  these  rulings 
the  defendant  separately  excepted. 

The  facts  of  the  case  are  sufficiently  stated  in  the 
opinion. 

No  counsel  marked  as  appearing  for  appellant. 

Massey  Wilson^  Attorney-General,  for  the  State. 
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MoCLELLAN,  c!  J. — The  court  did  not  err  in  over- 
ruling the  demurrer  to  the  first  count  of  the  indictment 
It  is  in  the  Code  form.— Code  1896,  §  4923,  Form  48, 
Criminal  Code,  p.  330. 

The  case  being  tried  on  the  first  count,  a  primal  in- 
gredient of  the  offense  was  the  falsity  of  the  alleged  rep- 
resentations whereby  defendant  obtained  money  from 
Brinkmeyer.  Without  proof  of  such  falsity  the  corpus 
drhicti  was  not  shown.  The  only  evidence  offered  to 
show  that  the  representations  w^ere  false  was  the  con- 
fession of  the  defendant  to  that  effect.  In  the  absence  of 
iiidependent  evidence  in  that  connection  this  confession 
was  not  admissible,  and  should  have  been  excluded  on 
defendant's  objection  based  upon  the  ground  that  the 
corpus  delicti  had  not  been  proved;  and  the  general 
charge  should  have  been  given  for  the  defendant.  "A 
confession  not  corroborated  by  independent  evidence  of 
the  corpus  delicti  is  not  sufficient  to  support  a  convic- 
tion of  felonv." — Matthews  v.  State,  55  Ala.  187  ;Smith 
v.  State,  133*  Ala.  145;  Stringer  v:  State,  135  Ala.  60. 

Reversed  and  remanded. 

Tyson,  Simpson  and  Anderson,  J.  J.,  concurring. 


Toliver  v.  The  State. 

Indictment  for  Rohhery. 

Rohhery;  conspiracy;  admissibility  of  evidence. — Where  two  per- 
sons are  jointly  indicted  for  robbery,  and  the  evidence  tends 
to  show  not  only  that  each  of  them  participated  in  the  rob- 
bery, but  there  was  a  conspiracy  between  them  to  commit  the 
offense,  it  is  competent,  on  a  separate  trial  of  one  of  them,  to 
show  what  was  said  and  done  by  the  other  defendant  in  fur- 
therance of  the  common  design,  after  the  defendant  who  was 
being  tried,  had  absented  himself  from  the  scene  of  the  crime. 

Same;  admissibility  of  evidence. — On  a  trial  under  an  indictment 
charging  two  defendants  with  robbery,  and  where  there  is  a 
severance,  it  Is  competent  for  the  defendant  on  trial  to  show 
that  some  other  person,  and  not  himself,  was  with  his  co-de- 
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fendant  when  the  robbery  was  committed;  but  evidence  as  to 
the  character  of  such  other  person  in  the  community,  is  not 
admissible  in  evidence. 
3.  Reasonable  doubt;  charge  of  court  in  reference  thereto. — On  the 
trial  of  a  criminal  case,  a  charge  is  erroneous  and  properly  re- 
fused which  instructs  the  jury  that  "before  the  jury  can  con- 
vict the  defendant,  they  must  be  satisfied  to  a  moral  certainty, 
not  only  that  the  proof  is  Inconsistent  with  the  defendant's 
guilt,  but  that  it  is  wholly  inconsistent  with  every  other 
rational  conclusion,  and  unless  the  jury  are  so  convinced  by 
the  evidence  of  the  defendant's  guilt,  that  they  would  each 
venture  to  act  upon  that  decision  in  matters  of  the  highest 
concern  and  importance  to  his  own  interest,  then  they  must 
find  the  defendant  notr  guilty." 

Appeal  from  the  City  Court  of  ^Montgomery. 

Tried  before  the  Hon.  William  H.  Thomas. 

The  appellant  in  this  case  was  tried  and  convicted 
under  the  following  indictment:  ^'The  grand  jury  of 
said  county  charge  that  before  the  finding  of  this  indict- 
ment, Shad  Dean  and  Willie  Tolliver  alias  Crack,  felo- 
niously took  five  bills  of  the  denomination  of  five  dollars 
each  of  the  lawful  currency  of  the  United  States  of  Amer- 
ica, the  property  of  J.  J.  Boyd,  from  his  person  and 
against  his  will,  by  violence  to  his  person,  or  by  j)utting 
him  in  such  fear  as  unwillingly  to  part  with  the  same, 
against  the  peace  and  dignity  of  the  State  of  Alabama." 
A  severance  was  demanded,  and  the  defendants  replied 
separately.  It  appears  from  the  record  that  the  defend- 
ant, who  is  the  appellant  in  this  case,  demurred  to  the  in- 
dictment, which  demurrer  was  overruled  by  the  court: 
but  the  demurrer  is  not  set  out  in  the  record. 

Boyd,  the  person  alleged  to  have  been  robbed,  testi- 
fied that  he  went  down  an  alley-way,  and  while  enroute 
he  was  ash:aulted  by  Shad  Dean  and  Will  Tolliver; 
that  he  recognized  the  two  defendants  w^hen  they  assault- 
ed him,  that  they  struck  him  a  blow  which  rendered  him 
unconscious  and  that  he  did  not  regain  consciousness 
until  he  had  been  removed  to  a  stable  near  the  scene, 
and  the  two  men  were  then  standing  over  him.  He  pos- 
itively identified  the  defendant  and  Dean  as  the  two  men 
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who  assaulted  him  and  identified  Dean  as  one  of  the  men 
who  were  standing  over  him  when  he  regained  conscious- 
ness, but  would  not  state  positively  that  the  other  was 
the  appellant,  but  gave  as  his  best  judgment  that  he  was 
the  man.  He  stated  that  when  he  regained  conscious- 
ness he  spoke  to  the  men,  whereupon  the  one  whom  he 
took  to  be  the  appellant,  ran,  while  the  other.  Dean,  re- 
mained and  engaged  in  a  conversation  with  witness. 
The  State  offered  this  conversation,  to  which  the  appel- 
lant objected,  but  the  court  overruled  the  objection,  the 
testimony  was  admitted  and  defendant  duly  excepted. 

This  witness  also  testified  that  in  about  a  minute 
after  the  defendant  ran  off,  Dean  ran  off  in  the  same  di- 
rection. The  defendant  objected  to  this  testimony,  and 
moved  to  exclude  it.  The  court  overruled  the  motion 
and  the  defendant  duly  excepted. 

The  defendant  attempted  to  show  that  the  person  who 
was  with  Dean  at  the  time  of  the  robbery  was  one 
Claud  Henry,  and  during  the  examination  of  one  of  the 
witnesses  introduced  by  the  defendant,  he  was  asked 
what  was  the  character  of  Claud  Henry  in  the  commu- 
nity where  he  lived.  The  State  objected  to  this  question. 
The  court  sustained  the  objection,  and  the  defendant 
duly  excepted.  Upon  the  introduction  of  all  the  evi- 
dence, the  defendant  requested  the  court  to  give  to  the 
jury  the  follo\iing  written  charge,  and  separately  ex- 
cepted to  the  court's  refusal  to  give  the  same  as  asked : 
'*Before  the  jury  can  convict  the  defendant,  they  must 
be  satisfied  to  a  moral  certainty  not  only  that  the  proof 
is  consistent  with  the  defendant's  guilt,  but  that  it  is 
wholly  inconsistent  with  every  other  rational  conclu- 
sicm,  and  unless  the  jury  are  so  convinced  by  the  evi- 
dence of  the  defendant's  guilt,  that  they  would  each 
venture  to  act  upon  that  decision  in  matters  of  the  high- 
est concern  and  importance  to  his  own  interest,  then 
they  must  find  the  defendant  not  guilty." 

No  counsel  marked  as  appearing  for  appellant. 

Massey  Wilson,  Attorney-General,  for  the  State. — If 
a  conspiracy  in  fact  existed  between  the  two  parties  to 
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rob  Boyd,  the  statement  of  one  of  them  made  in  the  ab- 
sence of  the  other  is  admissible  against  the  absent  con- 
spirator.— Hunter  v.  Htate,  112  Ala.  77  ;Thom<i8  v.  State, 

133  Ala.  139,  145;  Hudson  v.  State,  137  Ala.  60,  66. 

A  defendant  may  show  in  all  cases  that  some  one  else 
committed  the  crime,  but  evidence  of  the  guilt  of  another 
must  relate  to  and  be  derived  from  the  facts  and  cir- 
cumstances of  the  killing. — Bwnks  v.  State,  72  Ala.  522, 
3  h.  n.  526;  Austin  v.  State,  (53  Ala.  178  ;Brot€w  t?.  State. 
120  Ala.  342,  3  h.  n.  348. 

The  charge  asked  by  the  defendant  and  refused  by  the 
court  has  been   often   condemned. — Sanders  v.   State, 

134  Ala,  74,  58. 

TYSON,  J.— What  the  objections  were,  taken  by  de- 
murrers against  the  suflBciency  of  the  indictment,  the 
record  does  not  inform  us.  But,  whatever  they  w^ere, 
they  are  without  merit. — Form  77  p.  335  of  the  Code. 

It  was  open  to  the  jury  to  find  under  the  evidence, 
not  only  that  defendant  actually  participated  in  the  rob- 
bery, but  that  there  was  a  conspiracy  between  him  and 
Dean  to  commit  the  offense.  It  was,  therefore,  entirely 
competent  for  the  prosecution  to  show  what  Avas  said 
and  done  by  Dean  in  furtherance  of  the  common  design 
after  the  defendant  had  absented  himself  from  the 
scene  of  the  crime  as  a  part  of  the  res  gestae  of  the  trans- 
action.— Hunter  v.  State,  112  Ala.  77 ;Thomas  v.  State, 
133  Ala.  139;  Hudson  i\  State,  137  Ala.  60. 

The  defendant  attempted  to  show  that  one  Claude 
Ilenry  was  with  Dean  when  the  robbery  was  committed 
and  not  himself.  This  was,  of  course,  entirely  coinpe- 
tent.  But  what  Henry's  character  w^as  in  that  neigh- 
borhood was  not  proper  subject  matter  of  enquiry.  If 
Henry  had  been  charged  with  the  commission  of  the 
crime  and  was  on  trial,  the  prosecution  could  not  have 
shown,  to  bolster  its  side  of  the  case,  what  his  character 
was,  no  more  than  it  could  have  shown  what  this  de- 
fendant's character  was. 

Evidence  of  the  guilt  of  another  must  relate  to  and 
be  derived  from  the  facts  and  circumstances  of  the  rob- 
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hevY,— Banks  v.  State,  72  Ala.  522; Austin  v.  State,  63 
Ala.  178;  Brmin  v.  State,  120  Ala.  342. 

The  written  charge  requested  by  defendant  was  prop- 
erly refused. — Sanders  v.  State,  134  Ala,  78. 

Affirmed. 

McClellan,  C.  J.,  Simpson  and  Anderson,  J.  J., 
concurring. 


Walker  v.  The  State.  fh  i 

|1«  .  47| 

Indictment  for  Murder. 

1.  Constitutional  law;  act  creating  14th  Judicial  Circuit  local  lato 

and  unconstitutional. — The  act  of  the  Legislature,  approved 
March  6,  1903,  "to  create  the  14th  Judicial  Circuit  of  the  State 
of  Alabama,  and  fix  the  time  of  holding  court  therein,"  etc., 
(Acts  1903,  p.  88),  is  a  local  law  within  the  meaning  of  section 
110  of  the  Constitution  of  1901;  and  notice  of  an  intention  to 
apply  to  the  Legislature  for  the  passage  of  such  law  not  hav- 
ing been  given  as  provided  by  section  106  of  the  Constitution, 
such  law  is  unconstitutional  and  void. 

2.  Trial   and   its    incidents;    when   judgment   of   conviction   void. 

Where  the  trial  of  a  criminal  case  is  had  at  a  time  not  author- 
ized by  law  for  the  holding  of  the  circuit  court  trying  said 
case,  the  judgment  of  conviction  rendered  in  such  case  is  void, 
and  will  not  support  an  appeal. 

Appeal  from  the  Circuit  Court  of  Walker. 

Tried  before  the  Hon.  James  J.  Kay. 

The  appellant  in  this  case,  Henry  Walker,  was  indicted 
and  tried  for  murder,  was  convicted  for  murder  in  the 
first  degree,  and  sentenced  to  be  hanged.  The  facts  of 
the  case  necessary  to  an  understanding  of  the  decision 
upon  the  present  appeal  are  sufficiently  stated  in  the 
opinion. 

L.  D.  Gray,  for  Appellant. — The  Act  creating  the 
Fourteenth  Judicial  Circuit  was  a  local  law,  and  not 
passed  as  required  by  the  Constitution. — Holt  v.  Mayor 
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and  Aldermen  of  Birmingham^  111  Ala.  3ii9;State  v, 
Algood,  87  Tenn.  164. 

ilASSEY  Wir^sox,  Attorney-General,  and  J.  H.  Bank- 
hp:ad,  Jr.,  for  the  State. — The  fact  that  the  act  creating 
the  14th  (Mreuit  is  merely  in  effect  an  act  further  divid- 
ing the  State  into  convenient  circuits,  or  redistricting 
the  circuits,  is  conclusive  that  it  does  not  apply  to  a  polit- 
ical subdivision  less  than  the  whole.  The  Circuit  Court 
is  an  integral  part  of  the  judicial  power  of  the  State,  and 
a  division  of  it  into  convenient  circuits  as  directed  by  the 
Constitution,  whether  by  an  act  covering  all  the  counties 
of  the  State  at  once,  or  by  dividing  existing  circuits 
so  as  to  make  others,  relating  as  it  does  to  an  integral 
part  f>f  the  judicial  power  of  the  whole  State,  applies 
1o  the  whole  State.  The  purpose  of  the  restrictions 
thrown  around  the  passage  of  local  bills  was  to  retard 
and  prevent  their  passage.  The  Legislature,  by  the  pas- 
sage of  the  14th  Circuit  Act,  declared  that  one  more 
circuit  was  nec(»ssary  to  carry  out  the  direction  to  divide 
the  State  into  convenient  circuits. 

A  law  is  not  local  that  operates  upon  a  subject  in  which 
th(»  p<K)i)le  at  large  are  interested. — Healey  v,  Dudley, 
5th  Lans.  115. 

A  pr()i>er  distinction  must  be  drawn  between  a  sub- 
ject of  h^gislation,  as  the  term  is  used  in  the  above  case, 
and  a  matter  or  thing  locally  situated  as  used  in  our 
(\)nstituti(m.  While  this  distinction  has  not  been  spe- 
cifically pointed  out,  the  Supreme  Court  of  several 
Stat<*s,  have,  by  their  decisions,  in  effect  drawn  it. 

The  Supreme  Court  of  Louisiana,  in  the  case  of  State 
r.  Dalan,  35  La.  Ann.  1141,  held  that  an  act  establishing 
Criminal  District  Court  for  New  Orleans  is  a  general 
law.  An  act  creating  criminal  circuit  court  of  Jeffer- 
son County,  Indiana,  was  held  not  in  contravention  of 
the  constitutional  prohibition  against  special  legisla- 
tion.—/';?7r/  r.  State,  33  Ind.  201. 

A  law  is  neither  local  or  special  which  results  directly 
or  indirectly  from  a  specific  constitutional  requirement. 
State  e.r  rej,  lierry  v.  Shields,  4  ilo.  App.  259;  State  ex 
rrl, ?•.  Yaneeij,  123  Mo.  401. 
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An  act  to  require  Judges  of  the  16th  and  31st  Circuits 
to  hold  court  for  each  other  is  not  special  legislation, 
because  the  Constitution  provides  that  circuit  judges 
may  hold  court  for  each  other  when  required  by  law. 
Toll  V.  Jerome f  101  Mich.  4:68;8tate  ex  ret.  Ba/tiham  v. 
Yancey,  123  Mo.  391;  State  ex  rel  Aiill  v.  Field,  119 
Mo.  593. 

While  the  impression  exists  in  some  quarters  that  no 
local  bill  can  be  passed  without  notice  as  required  by  sec- 
tion 106  of  the  Constitution,  the  Supreme  Court  to  avoid 
numerous  absurd  positions  in  carrying  out  other 
provisions  of  the  Constitution,  and  in  accordance  with 
the  construction  of  similar  constitutions  of  other  states, 
must  adopt  a  different  rule.  In  order  to  give  effect  to 
all  of  the  provisions  of  the  Constitution  and  permit  the 
Legislature  to  do  the  things  directed  by  the  Constitution, 
excei3tions  must  be  made  to  the  general  rule.  A  proper 
construction  of  other  clauses  in  the  Constitution  make 
exceptions  to  the  rule. 

The  Supreme  Court  of  Louisiana,  in  the  case  of  Ex- 
cclshi  Planting  and  M^fg,  Vo,,  39  La..  Ann.  455,  held 
that  where  the  Constitution  has  in  express  terms  con- 
ferred on  the  general  assembly  the  duty,  or  even  power, 
to  adopt  legislation  on  a  particular  subject,  even  though 
local  in  character,  such  duty  and  power  are  not  subject 
to  the  restrictions  imposed  by  the  article  requiring 
notice;  and  cite  the  following  cases  in  support  of  the 
proposition  : —  Tax  Payers  Asso.  v.  City  of  Neiv  Orleans, 
33  La,  Ann.  569;  Davidson  v.  Houston,  35  La.  Ann.  492: 
State  r.  Dalan,  35  La.  Ann.  1142. 

DO\vi)ELL,  J. — Upon  the  authority  of  the  case  of 
The  State  of  Alabama  ex  rel.  The  Attorney-General  v. 
T.  Scott  Sayre,  Judge,  etc,  rendered  at  this  term  of  the 
court,  opinion  in  MS.,  the  Act  of  the  Legislature,  ap- 
proved March  6th,  1903,  creating  the  14th  judicial  cir- 
cuit to  be  composed  of  the  counties  of  Walker  and  Win- 
ston, must  be  declared  void  as  being  violative  of  the  Con- 
stitution in  its  enactment. 

The  Act  in  question,  however,  did  not  purport  to  cre- 
ate a  circuit  court  of  Walker  county,  for  such  a  court  al- 
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rf^rlv  niHtfH]  under  the  law,  but  an  appointment  of  a 
\rr^'Hu\infz  judjre  for  such  court  was  proTided  for  in  sec- 
tion two  of  jfaid  Act,  and  under  the  proTision  of  said  sec- 
tion the  Hon.  J.  J.  Bay  was  appointed  by  the  Governor 
to  that  office. 

By  this  state  of  the  case  it  will  be  seen  that  we  have  a 
h'jrally  constituted  court  presided  over  by  one  not  a  de 
jure  judire. 

Thus  the  question  is  presented  as  to  the  validity  of 
jud^onents  and  proceedings  of  a  court  when  presided 
over  by  one  who  has  no  legal  right  or  title  to  the  office 
of  judge. 

I'nder  the  facts  of  the  case,  there  can  be  no  doubt 
but  that  the  Hon.  J.  J.  Ray.  when  presiding  over  the 
circuit  court,  was  a  judge  de  facto. 

The  proposition  of  law  is  well  settled  by  adjudications 
not  only  of  this  court,  but  courts  of  other  jurisdictions 
that  the  i)roceedings  and  judgments  of  a  court  presided 
over  by  a  de  facto  officer  are  not  void. — Masterson  v. 
MatfhnrH,  fiO  Ala.  26i);Kohefi8  i\  State,  126  Ala.  74; 
yortOH  r.  Hhelbi/  Count;/,  118  U.  S.  42D;Gorman  v.  Peo- 
ple, 17  (VJ.  596;  S.  C.  31  Am.  St.  Rep.  350,  and  see  au- 
thorities collated  in  Roberts  v.  State,  supra,  on  page  78. 

It  appears  from  the  record  in  this  case,  that  the  court 
at  which  the  defendant  was  indicted  was  organized  on 
Monday,  the  4th  day  of  January,  1904,  and  it  further  ap- 
pears that  the  indictment  was  returned  into  court  on  the 
10th  day  of  February,  1904,  and  on  that  day  the  defend- 
ant was  arraigned  and  a  future  day  set  for  the  trial  of 
hiH  cause.  And  on  the  17th  day  of  February,  1904,  the 
cause  was  tried  and  a  judgment  of  conviction  rendered. 

By  an  Act  approved  September  28th,  1903,  Entitled 
An  Act  "To  fix  a  time  of  holding  courts  in  the  14th  ju- 
dicial circuit  of  Alabama,"  page  391,  Local  Acts,  ses- 
sion 1903,  it  was  provided  as  follows  in  section  1  of  said 
Act :  "In  the  county  of  Walker  the  court  shall  be  held 
as  follows:  The  first  term  shall  begin  the  first  Monday 
in  January  and  may  continue  until  the  30th  day  of 
June,  except  the  two  weeks  beginning  the  third  Monday 
in  ilarch.  The  second  term  of  the  circuit  court  in  Wal- 
ker county,  shall  begin  the  first  Monday  in  October  and 
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mar  continue  until  the  end  of  the  week  which  begins 
with  the  second  Monday  in  December." 

It  is  manifest  that  the  term  of  the  court  at  which  the 
defendant  was  indicted  and  tried  was  convened  un(Jer 
the  provisions  of  said  Act.  The  striking  down  of  the 
Act  approved  March  the  6th,  1903,  creating  the  14th 
judicial  circuit  involves  the  validity  of  the  Act  of  the 
28th  of  September,  1903. 

Section  45  of  the  Constitution  provides,  that  "each 
law  shall  contain  but  one  subject,  which  shall  be  clearly 
expressed  in  its  title,"  etc.  At  the  time  of  the  passage 
of  said  Act,  there  was  no  14th  judicial  cireui+  of  Alaba- 
ma, and  the  time  for  holding  the  circuit  covrf  »▼>  Walker 
county  is  not  expressed  in  the  title.  The  provision  in 
the  body  of  the  Act  fixing  the  time  for  holding  the  circuit 
court  in  Walker  county  is  a  subject  nbt  expressed  in  the 
title  of  the  Act,  the  Act,  therefore,  in  so>  far  as  it  relates 
to  fixing  the  time  for  holding  the  circuit  court  is  viola- 
tive of  said  section  of  the  Constitution,  and  it  necessa- 
rily follows  that  the  same  must  be  declared  void. 

We  must,  therefore,  look  elsewhere  to  ascertain  the 
time  fixed  by  law  for  holding  the  circuit  court  in  Wal- 
ker county,  and  the  only  law  upon  the  subject  is  em- 
braced in  §  908  of  the  Code,  which  fixes  the  time  for  hold- 
ing the  circuit  court  in  the  10th  judicial  circuit,  of  which 
circuit  the  county  of  Walker  is  a  part.  From  an  inspec- 
tion of  this  section  of  the  Code  it  will  be  seen  that  the 
indictment  in  this  case  was  found,  and  the  defendant  was 
arraigned,  and  a  day  set  for  a  trial  at  a  time  different 
from  that  fixed  by  law  for  the  holding  of  the  court,  and 
therefore,  at  a  time  hot  authorized  by  law.  This  being 
the  case  it  follows  that  the  indictment  was  void  as  well 
as  the  arraignment,  and  the  order  setting  the  day  for 
trial ;  and  this  is  so  whether  the  judge  presiding  be  an 
ofiScer  de  jure  or  de  facto,  and  for  this  reason  the  judg- 
ment of  conviction  was  erroneous,  and  which  error  nec- 
essarily works  a  reversal  of  the  case.  The  judgment  is, 
therefore,  reversed  and  the  cause  will  be  remanded  to 
the  end  that  the  circuit  court  may  quash  the  indictment, 
and  hold  the  defendant  to  answer  a  new  indictment. 

The  defendant  will  remain  in  custody  until  discharged 
according  to  law. 
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Reversed  and  remanded. 

McClellan,  C.  J.,  Haralson,  Tyson%  Simpson,  An- 
derson and  Denson,  J.  J.,  concurring. 

Since  writing  the  foregoing  opinion,  our  attention  has 
been  called  to  an  Act  approved  December  13th,  1900, 
Session  Acts  1900-1901,  page  646,  in  which  the  time  for 
holding  the  courts  in  the  10th  judicial  circuit  are  chang- 
ed from  the  times  as  fixed  by  §  908  of  the  Code.  From 
this  it  appears  that  the  trial  in  the  foregoing  case  was 
had  at  a  time  not  authorized  by  law  for  the  holding  of 
the  circuit  court  of  Walker  county.  The  judgment  of 
conviction  was  therefore,  void,  and  there  is  nothing  to 
support  the  appeal.  The  judgment  of  reversal  rendered 
by  this  court  at  a  former  day  of  this  term,  must,  there- 
fore, be.  set  aside,  £lnd  a  judgment  will  be  now  rendered 
dismissing  the  appeal. 

McClellan,  C.  J.,  Haralson,  Tyson,  Simpson,  An- 
derson and  Denson,  J.  J.,  concurring. 


Richardson  r.  The  State. 

Indictment  for  Robbery. 

Bill  of  exceptions;  when  properly  stricken  from  the  file. — ^Where 
it  appears  from  the  record  in  a  case  that  the  bill  of  exceptions 
was  not  signed  within  the  time  prescribed  by  law,  or  within 
the  time  fixed  by  order  of  the  court,  such  bill  of  exceptions 
will  not  be  considered  on  appeal,  and  will  be  stricken  from  the 
file  on  motion;  and  where  by  order  of  the  court  the  defendant 
in  a  criminal  case  is  given  "until  January  5th,  1905,"  in  which 
to  have  the  bill  of  exceptions  signed  by  the  presiding  judge, 
the  time  for  signing  the  bill  of  exceptions  expires  on  the  night 
of  January  4th,  and  if  the  time  is  extended  on  the  5th  of  Jan- 
uary, it  is  after  the  expiration  of  the  time  allowed  by  order  of 
the  court. 
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Appeal  from  the  Circuit  Court  of  Gadsden. 

Tried  before  the  Hon.  John  H.  Disque. 

The  appellant  in  this  case  was  indicted,  tried  and 
convicted  for  robbery,  and  was  sentenced  to  imprison- 
ment in  the  penitentiary  for  40  jears. 

In  the  Supreme  Court  there  was  a  motion  made  to 
strike  the  bill  of  exceptions  from  the  file  upon  the 
pT^und  that  it  was  not  signed  within  the  time  allowed  by 
law. 

No  counsel  marked  appearing  for  appellant. 

Massey  Wilson,  Attorney-General,  for  the  State. 

SIMPSON,  J. — The  motion  to  strike  the  bill  of  excep- 
tions from  the  files  is  sustained. 

On  November  16th  1904,  the  defendant  was  sentenced 
and  the  court  granted  him  "until  January,  5th  1905" 
in  which  to  have  the  bill  of  exceptions  signed  by  the 
presiding  judge." 

An  order  was  made  by  the  court,  on  ^Fanuary  5th  1905, 
(in  vacation)  extending  the  time  "until  January  6th 
1905."  The  words  "until  January  5th"  excluded  that 
day,  and  consequently  the  time  for  signing  the  bill  of 
exceptions  expired  on  the  night  of  January  4th. — John- 
8(m  V.  Htate,  37  So.  Rep.  421 ;  A.  &  M.  Co.  i  Marcus,  128 
Ala.  355 ;  Rosson  v,  State,  92  Ala.  76 ;  Wright  v.  State, 
136  Ala.  50;  iSfcoff  v.  State,  37  So.  Rep.  366. 

The  motion  to  strike  the  bill  of  exceptions  is  sustained 
and  the  judgment  of  the  Court  is  aflftrmed. 

Affirmed. 

McClellan,  C.  J.,  Tyson  and  Anderson^  J.  J.,  con- 
currins:. 
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Smith  V.  The  State. 

Indictment  for  Murder. 

1.  Pleas  in  abatement  may  be  filed  after  plea  to  merits,  in  discretion 

of  lower  court;  when  record  shows  filing. — ^Where  the  defend- 
ant had  pleaded  to  the  merits  the  trial  court  in  its  discretion 
could  permit  the  withdrawal  of  such  plea  and  allow  the  filing 
of  pleas  in  abatement,  and,  though  the  record  does  not  in  terms 
show  that  the  court  permitted  the  filing  of  such  pleas,  they 
were  ordered  to  be  filed  and  made  a  part  of  the  record  and  the 
court  sustained  a  demurrer  thereto,  the  conclusion  is  that  the 
court  allowed  the  filing  of  the  pleas  and  they  will  be  considered 
by  this  court  as  having  been  filed. 

2.  Presence  of  stenographer  in  grand  jury  room;  when  authorized. 

A  plea  in  abatement  setting  up  that  there  was  present  during 
the  examination  of  the  witnesses  before  the  grand  jury  which 
found  the  indictment,  a  stenographer,  duly  sworn  as  such  for 
the  grand  jury,  and  who  was  not  a  member  thereof,  is  bad  on 
demurrer,  the  act  of  December  10,  1900  (Acts  1900-01,  p.  308) 
authorizing  the  employment  of  a  stenographer  to  attend  before 
the  grand  jury. 

3.  Concurrence  of  grand  jurors;  when  shown. — ^Where  the  record 

shows  that  the  grand  jury  which  returned  the  indictment  was 
composed  of  seventeen  members,  a  plea  in  abatement,  that  one 
of  the  jurors  was  by  reason  of  extreme  deafness  incompetent 
to  hear  the  evidence,  is  bad  on  demurrer,  since  it  does  not  ap- 
pear that  sixteen  of  the  grand  jurors  did  not  hear  the  evidence 
and  vote  upon  it  to  find  the  indictment. 

4.  Indictment    for   murder;   averment   of   means. — An    indictment 

which  charges  that  the  defendant  unlawfully  and  with  malice 
aforethought  killed  A.  B.  "by  hitting  him  or  striking  him  with 
a  hatchet  or  with  some  bkunt  instrument  to  the  grand  jury  un- 
known," etc.,  is  sufficient  and  not  subject  to  demurrer. 

5.  Same;  evidence  of  drinking,  when  irrelevant. — On  a  trial  under 

an  indictment  for  murder,  evidence  that  deceased'was  a  man 
who  drank  a  good  deal  is  properly  excluded  when  offered  be- 
fore there  was  any  evidence  of  self-defense,  or  any  other  issue 
which  might  have  rendered  the  evidence  relevant. 

6.  Same;  cross  examination  of  witness. — In  such  case,  where  the 

State  brought  out  on  direct  examination  of  a  witness  that  the 
Vol.  142. 


Digitized  byLjOOQlC 


1^04.]  OF  ALABAMA.  15 

[Smith  y.  The   State.] 

deceased  was  in  a  saloon  shortly  before  the  killing  and  was 
"drinking  heavily,"  it  was  the  right  of  the  defendant  on  cross- 
examination  to  have  the  witness  state  the  facts  upon  which 
the  statement  was  predicated. 

7.  Same;   immaterial   testimtony. — In   such   case,   whether  the   de- 

ceased was  in  the  saloon  on  the  day  previous  to  the  day  on 
which  he  was  killed,  was  immaterial  to  the  issues. 

8.  Same;  objection  to  question  and  answer, — ^When  an  objection  Is 

made  and  sustained  to  a  question  propounded  to  a  witness,  but 
the  record  is  silent  as  to  the  answer  expected,  this  court  can- 
not consider  the  correctness  of  the  ruling. 

9.  Same;  predicate  for  confession;  when  sufficient. — ^Where  the  offi- 

cer who  arrested  the  defendant  testified  that  he  made  no 
threats  against  nor  promises,  to  the  defendant  nor  offered  him 
any  inducements  to  make  a  statement,  nor  did  others  in  his 
presence,  he  was  properly  permitted  to  state  what  the  defend- 
ant told  him  about  the  killing. 

10.  Same;  same;  when  evidence  of  mob  irrifmaterial. — ^Where  the  de- 

fendant sought  to  show  that  a  mob  was  formed  on  the  night 
of  the  killing  to  take  him  away  from  the  officer  who  arrested 
him,  and  it  does  not  appear  that  such  fact  existed  prior  to  or 
contemporaneous  with  the  making  of  a  statement  to  the  offi- 
cer regarding  the  killing,  the  court  properly  sustained  an  ob- 
jection to  questions  calling  for  such  testimony. 

11.  Same;  character  for  honesty  not  in  issue. — On  a  trial  under  an 

indictment  for  murder  the  defendant's  character  for  honesty 
is  not  in  issue. 

12.  Same;  character  of  defendant's  parents. — m  such  case,  the  char- 

acter of  defendant's  parents  was  not  a  subject  of  inquiry. 

13.  Same;  irr.eJevant  testimony. — In  such  case  the  fact   that  de- 

ceased claimed  to  have  been  robbed,  had  no  tendency  to  prove 
that  he  was  not  a  person  who  maintained  a  good  character 
for  peace  and  quietude. 

14.  Same;  argument  of  counsel;  effect  of  showing  for  absent  witness. 

In  such  case,  where  the  state  has  admitted  showings  of  cer- 
tain witnesses  for  the  purpose  of  going  to  trial,  a  statement 
of  the  solicitor  that  the  State  did  not  thereby  admit  the  truth 
of  such  testimony,  but  that  if  the  witnesses  were  present  they 
would  swear  as  there  shown,  was  proper. 

15.  Same;  right  of  defendant  to  have  depositions  and  showings  taken 

out  by  the  jury. — ^Under  Code,  sections  1834  and  5292,  it  is  not 
a  matter  of  right  on  the  part  of  the  defendant  to  have  the  jury 
take  written  depositions  with  them  for  use  in  their  delibera- 
tions; and  where  the  court  sustained  objections    to    certain 
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portions  of  the  showings  and  depositions  of  defendant's  wit- 
nesses, and  the  portions  which  were  not  ruled  out  were  read 
to  the  jury,  the  court  properly  refused  to  permit  the  Jury  to 
carry  the  showings  and  depositions  out  with  them. 

16.  Same;  alternative  averments. — Under  an  indictment  for  mur- 

der alleging  the  means  or  instrument  with  which  the  killing 
was  done  in  the  alternative — "by  hitting  him  or  by  striking 
him  with  a  hatchet  or  with  some  blunt  instrument  to  the 
grand  jury  unknown" — a  charge  which  instructs  the  jury  to 
find  the  defendant  not  guilty  if  the  grand  jury  knew  from 
the  evidence  before  them  the  means  or  instrument  used  in 
producing  death,  is  properly  refused  unless  limited  to  the 
count  containing  the  averment  that  the  means  were  unknown. 

17.  Same;   charge  to   jury. — Charges   which   invade   the   province 

of  the  jury  are  properly  refused. 

18.  Same;  same;  reasonable  douM. — A  charge  that  "a  reasonable 

doubt  is  a  doubt  for  which  a  reason  can  be  given,"  is  bad  and 
properly  refused. 

19.  Same;  same;  conviction  of  manslatighter  under  indictment  for 

murder. — Under  an  indictment  in  the  Code  form  (Co<^e  Sec- 
tion 4923,  No.  63)  the  defendant  may  be  convicted  of  man- 
slaughter, and  a  charge  to  the  jury  to  acquit  the  defendant 
if  there  is  no  proof  of  any  material  allegation  of  murder,  is 
properly  refused. 

20.  Same;  same;  freedom  from  fault: — Charges  to  the  jury  under 

an  indictment  for  murder  to  acquit  the  defendant  under  his 
plea  of  self-defense  if  he  was  reasonably  without  fault  in 
bringing  on  the  di,fflculty,  are  properly  refused. 

21.  Same;  same;  constituents  of  self-defense. — A  charge  to  the  jury 

under  an  indictment  for  murder  which  fails  to  set  forth  the 
constituents  of  self-defense,  is  properly  refused. 

Appeal  from  Criminal  Court  of  Jefferson. 

Tried  before  the  Hon.  D.  A.  Greene. 

The  appellant,  Taylor  Smith,  was  indicted  for  the  mur- 
der of  artin  J.  Conniflf,  was  tried  and  convicted  of 
murder  in  the  second  degree  and  his  punishment  fixed  at 
thirty  years  imprisonment  in  the  penitentiary. 

The  indictment  was  in  the  following  form : 
^'The  State  of  Alabama, 

Jefferson  County. 
The  Criminal  Court  of 

Jefferson  County. 
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The  grand  jury  of  said  county  charge  that  before  the 
finding  of  this  indictment  Taylor  Smith,  unlawfully 
and  with  malice  aforethought  killed  Martin  J.  Conniff, 
by  hitting  him  or  by  striking  him  with  a  hatchet,  or 
with  some  blunt  instrument  to  the  grand  jury  unknown, 
against  the  peace  and  dignity  of  the  State  of  Alabama. 

H.  P.  Heflin,  Solicitor. 

On  May  6,  1904,  the  defendant  file:i  a  plea  in  abate- 
ment to  the  indictment,  containing  four  grounds,  the 
first  and  second  grounds,  being  in  substance  -that  there 
was  present  during  the  examination  of  witnesses  before 
the  grand  jury  that  returned  the  indictment,  one  Jack 
T.  Stallings,  as  a  stenographer  for  the  grand  jury,  duly 
sworn,  who  was  not  a  member  of  said  grand  jury,  nor 
an  officer  authorized  by  law  to  be  present.  The  third 
and  fourth  grounds  were  in  substance,  that  all  of  the 
j;rand  jurors  who  voted  to  return  the  indictment  did  not 
hear  the  evidence  introduced,  upon  which  the  indictment 
was  found,  in  that  one  of  the  jurors  was  by  rea;son  of  ex- 
treme deafness,  incompetent  to  hear  and  understand  the 
evidence.  The  plea  was  duly  sworn  to  by  the  defendant. 
The  court  sustained  a  demurrer  to  the  plea  interposed  bj' 
the  solicitor.  Thereupon  the  defendant  demurred  to 
the  indictment  on  several  grounds,  in  substance  as  fol- 
lows :  1st :  The  alternative  averment  that  deceased  was 
killed  "with  some  blunt  instrument  to  the  grand  jury 
unknown"  is  vague,  indefinite  and  uncertain.  2nd :  It 
does  not  appear  whether  it  was  intended  to  charge  the 
deceased  was  killed  by  being  hit  or  struck  with  a  hatchet, 
or  some  blunt  instrument  to  the  grand  jury  unknown, 
or  that  the  words  "by  hitting  him  or  by  striking  him" 
refer  to  the  averment  charging  the  killing  to  have  been 
with  a  hatchet.  3rd :  For  that  it  does  not  clearly  ap- 
pear from  the  averments  of  the  indictment  whether  it 
is  intended  to  charge  that  the  death  of  the  deceased  was 
caused  by  being  hit  or  struck  with  some  blunt  instru- 
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ment,  or  by  the  use  of  said  blunt  instrument  in  some 
other  manner.    The  court  overruled  the  demurrer. 

The  evidence  for  the  State  tended  to  show  that  the  de- 
ceased was  killed  by  the  defendant  as  the  result  of  a 
blow  on  the  head,  with  a  hatchet ;  that  the  defendant  was 
a  porter  in  a  bar  in  the  city  of  Birmingham  and  the  de- 
ceased came  in  and  called  for  defendant  who  was  in  a 
back  room  of  the  bar;  that  defendant  came  out,  but 
deceased  did  not  speak  to  him  and  defendant  returned 
to  the  room,  followed  by  deceased  and  resumed  his  du- 
ties when  deceased  struck  him  with  a  small  piece  of 
wood,  and  the  two  engaged  in  a  scufl3[e  during  which  de- 
fendant struck  deceased  on  the  head  with  a  hatchet, 
causing  his  death. 

The  evidence  for  the  defendant  tended  to  show  that  his 
character  was  good  in  the  neighborhood  where  he  had 
formerly  lived,  Hale  County,  Ala.,  this  being  shown  by 
depositions  of  witnesses  residing  at  that  place ;  that  when 
deceased  came  in  the  room  where  defendant  was  working 
the  latter  was  cutting  kindling  with  a  hatchet;  that  de- 
ceased asked  him  his  name  and  what  he  was  doing  and 
defendant  replied  to  the  question,  and  deceased  then 
struck  him  in  the  back  with  a  piece  of  wood  and  defend- 
ant ran,  followed  by  deceased,  and  the  latter  struck  him 
again  and  grabbed  him  and  a  scuffle  followed  in  which 
defendant  inflicted  the  fatal  blow.  There  was  other  ev- 
idence tending  to  show  that  the  character  of  deceased 
for  peace  and  quietude  was  not  good  and  that  he  was  a 
turbulent,  quarrelsome  and  dangerous  man. 

The  exceptions  reserved  by  the  defendant  to  the  ad- 
missibility of  evidence  are  sufficiently  shown  in  the 
opinion. 

In  the  course  of  his  argument  to  the  jury  the  solicitor 
used  the  following  language :  "Now,  as  to  the  showings 
of  these  witnesses  who  were  absent,  but  whose  testimony 
the  State  admitted  for  the  purpose  of  going  to  trial,  it 
was  not  meant  that  we  admitted  its  truth,  but  that  if 
witnesses  were  present  they  would  swear  what  was  con- 
tained in  the  showings."  The  defendant  objected  to  this 
part  of  the  argument  of  the  solicitor  and  moved  to  ex- 
clude the  same  from  the  jury,  the  court  overruled  the 
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objection  and  motion  and  the  defendant  excepted. 

Upon  the  introduction  of  the  evidence  the  defendant 
requested  the  court  to  give  the  following  written  charges 
to  the  jury,  which  the  court  refused  to  give  and  he  ex- 
cepted: (1.)  "If  the  jury  believe  from  the  evidence 
that  the  grand  jury  which  found  the  indictment  in  this 
case  knew  from  the  evidence  before  them  the  means  or 
instrument  used  in  producing  death  of  the  deceased, 
they  cannot  find  the  defendant  guilty."  (2.)  "If  the 
jury  believe  from  the  evidence  that  from  the  evidence 
before  it  the  grand  jury  that  returned  the  indictment  in 
this  case  knew  that  Martin  J.  Conniff,  the  deceased, 
was  killed  with  a  hatchet,  then  the  defendant  could  not 
be  convicted  under  the  present  indictment."  (3.)  "If 
the  jury  believe  from  the  evidence  that  the  grand  jury 
which  found  the  indictment  in  this  case  knew  or  could 
have  learned  by  the  employment  of  reasonable  diligence, 
the  weapon  or  instrument  used  by  the  defendant  in 
causing  the  death  of  Martin  J.  Conniff,  the  deceased, 
the  defendant  cannot  be  convicted  under  the  present  in- 
dictment." (4.)  "If  the  jury  believe  the  evidence  they 
will  find  the  defendant  not  guilty."  (5.)  "If  the  jury 
believe  the  evidence  they  cannot  find  the  defendant  guil- 
ty of  murder  in  the  first  degree."  (6.)  "If  the  jury  find 
believe  the  evidence  they  cannot  find  the  defendant  guil- 
ty of  murder  in  the  second  degree."  (12.)  "A  reasona- 
ble doubt  is  a  doubt  for  which  a  reason  can  be  given." 
(17.)  "If  the  jury  believe  from  the  evidence  that  at 
the  time  the  defendant  inflicted  the  fatal  blow  on  the  de- 
ceased that  he  was  not  actuated  by  malice,  but  that  he 
acted  from  a  suddenly  aroused,  adequate  provocation, 
or  that  he  acted  in  self-defense,  they  must  acquit  him." 
(19.)  "If  the  jury  believe  from  the  evidence  that  the 
defendant  was  reasonably  without  fault  in  bringing  on 
the  fatal  difficulty  and  that  at  the  time  he  inflicted  the 
fatal  wound  on  the  deceased,  there  existed  a  real  or  ap- 
parent danger,  or  a  present,  impending,  imperious  ne- 
cessity to  strike  in  order  to  save  his  own  life  or  to  save 
himself  from  a  great  bodily  harm,  and  that  there  was  no 
reasonable  mode  of  escape  by  retreating  or  by  avoiding 
the  combat  with  safety,  they  must  find  the  defendant  not 
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guilty?'  (20.)  "If  the  jury  believe  from  the  evidence 
that  the  defendant  was  reasonably  without  fault  in  bring- 
ing on  the  fatal  difficulty,  and  that  at  the  time  he  inflict- 
ed the  fatal  wound  on  the  deceased  there  existed  a  real 
or  apparent  danger,  or  a  present,  impending,  imperious 
necessity  to  strike  in  order  to  save  himself  from  great 
bodily  harm,  they  must  find  the  defendant  not  guilty." 

B.  M.  Allbn^  for  appellant. — The  demurrer  to  the 
indictment  should  have  been  sustained. — Rogers  v.  State, 
117  Ala.  192;  King  v.  State,  137  Ala.  47;  Noble  v.  State, 
59  Ala,  73 ;  Hoi^on  v.  State,  53  Ala.  488 ;  Raiser  v.  State, 
55  Ala.  64:;Pickett  v.  State,  60  Ala.  77;  Homsby  v.  State, 
94  Ala.  55.  It  appearing  on  the  trial  that  a  fact  known 
to  the  grand  jury  was  averred  to  be  unknown,  a  convic- 
tion could  not  be  had. — Winter  v.  State,  90  Ala.  637; 
Wells  V.  State,  88  Ala.  239;  Jaynes  v.  State,  115  Ala.  23. 
The  circumstances  surrounding  the  defendant  at  the  time 
of  the  confessions  were  admissible  as  bearing  upon  their 
voluntary  character. — Beckham  v.  State,  100  Ala.  15; 
Krister  v.  State,  26  Ala.  128;  Bob  v.  State,  32  Ala.  56; 
Aiken  v.  State,  35  Ala.  397;  King  v.  State,  40  Ala.  314. 
The  court  should  have  permitted  defendant  to  show  the 
condition  of  deceased  immediately  prior  to  the  killing. 
The  remarks  of  the  solicitor  were  improper  and  preju- 
dicial to  the  defendant.  The  court  erred  in  not  allow- 
ing the  jury  to  take  the  depositions  and  showing  out 
with  them. 

Massey  Wilson,  Attorney-General,  contra, — The 
plea  in  abatement  came  too  late. — Tho/yer  v.  State,  138 
Ala.  1 ;  Dams  v.  State,  137  Ala.  10.  The  motion  to 
quash  and  the  plea  were  without  merit.  The  stenog- 
rapher was  properly  with  the  grand  jury  when  the  in- 
dictment was  found. — Thayer  v.  State,  138  Ala,  39. 
The  objection  ui^ed  as  to  the  qualifications  of  the  grand 
juror  is  within  the  curative  influence  of  Code  §  5269.  The 
demurrer  to  the  indictment  was  properly  overruled. 
King  v.  State,  137  Ala.  47.  Evidence  of  the  habits  of 
deceased  as  to  drinking  was  Hot  admissible  when  of- 
fered.— Suringer  v.  State,  134  Ala.  120.    The  record  does 
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not  show  what  answer  was  expected  from  the  witness 
Roberts  and  the  ruling  cannot  be  reviewed. — Ross  v. 
State^  36  So.  718.  The  confession  was  properly  admitted. 
Stevens  v,  State,  138  Ala.  71.  The  question  asked  wit- 
ness Leonard  called  for  irrelevant  testimony.  The  de- 
fendant's character  for  honesty  was  not  in  issue. 
Koch  V.  State,  115  Ala.  99,  nor  was  the  character  of  his 
parents  involved.  The  argument  of  the  solicitor  was 
proper,  as  the  statement  was  merely  the  legal  effect  of  a 
showing.  The  depositions  and  showings  were  properly 
not  allowed  to  go  to  the  jury. — Bates  v,  Prevle,  150  TJ. 
S.  148;  Stoudemire  v.  Harper,  81  Ala.  242.  Charges  1, 
2  and  3  were  properlv  refused. — Devall  v.  State,  63  Ala. 
12 ;  Jones  v.  State,  115  Ala.  83 ;  Coffin  v.  U.  S.,  156  U.  S. 
432.  All  of  the  charges  were  bad. — Mann  v.  State,  134 
Ala.  1;  lAner  v.  State,  124  Ala.  1;  Cawley  v.  State,  133 
Ala.  128;  Cratvford  v.  State,  112  Ala.  1. 

DENSON,  J. — The  indictment  in  this  case  was  for 
murder  in  the  first  degree,  and  was  returned  into  the 
court  (m  the  23rd  of  January,  1904.  On  the  20th  of 
February,  1904  the  defendant  was  duly  and  legally  ar- 
raigned upon  the  indictment  and  pleaded  not  guilty, 
and  the  7th  day  of  March,  1904,  was  set  as  the  day  for 
the  trial,  and  on  that  day,  the  defendant  presented  for 
the  first  time,  a  motion  in  writing  to  quash  the  indict- 
ment.   This  motion  was  overruled. 

The  defendant  then  filed  a  plea  in  abatement  to  the  in- 
dictment. The  averments  in  the  plea,  upon  which  the 
quashing  of  the  indictment  was  prayed  for,  are  the  same 
as  those  contained  in  the  motion  to  quash.  A  demurrer 
by  the  State  to  the  plea  was  sustained,  whereupon  the 
defendant  demurred  to  the  indictment  and  the  demur- 
rers were  overruled. 

The  motion,  plea  in  abatement  and  demurrer  to  the 
indictment  having  been  filed  after  the  defendant  had 
pleaded  to  the  merits  of  the  case,  it  is  insisted  here  by 
the  appellee,  that  they  were  filed  too  late,  and  that  the 
court's  ruling  upon  them  should  be  upheld  for  that  rea- 
son. 
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It  is  undoubtedly  the  law,  that  after  the  defendant 
has  upon  arraignment,  entered  a  plea  of  not  guilty  to 
the  indictment,  dilatory  pleas  cannot,  as  matter  of  right, 
be  filed,  and  if  filed  without  permission  of  the  court, 
the  court  on  motion  could  properly  strike  them. — Jnck- 
sons'  case,  74  Ala.  26;  Hortons'  case,  47  Ala.  58;  Davis^ 
cajic,  131  Ala.  10;  Oakleys'  case,  135  Ala.  15. 

But,  the  court  may,  in  the  exercise  of  its  discretion 
permit  the  withdrawol  of  the  plea  to  the  merits  and  allow 
the  filing  of  such  pleas  as  are  contained  in  this  record. 
And,  while  the  minute  entry  in  this  case,  does  not  show 
in  express  terms,  that  permission  was  asked  by  and 
given  to  the  defendant,  to  withdraw  the  plea  to  the  mer- 
its for  the  purpose  of  filing  the  motion,  plea  and  demur- 
rer, it  does  show  that  they  were  ordered  by  the  court  to 
be  filed  and  made  a  part  of  the  record,  that  the  motion 
was  submitted  to  the  court  and  overruled,  that  the  plea 
was  demurred  to  by  the  solicitor  and  the  demurrer  was 
sustained,  and  that  the  demurrer  to  the  indictment  was 
argued-  by  council  and  the  demurrer  was  overniled. 
There  seems  to  us  no  *»scape  from  the  conclusion  that 
the  court  in  the  exercise  of  its  discretion  allowed  the 
filing  of  said  pleas,  and  certainly  that  the  court  and  so- 
licitor treated  them  as  having  been  properly  filed. 
Therefore,  the  insistence  that  the  motion,  plea  and  de- 
murrer cannot  be  considered,  because  filed  too  late  is 
untenable. — Williams'  case,  3  Stew.  454:;  Huhhards'  case, 
72  Ala.  164;  Davis'  case,  131  Ala.  10]  Thayers'  case  138 
Ala.  39. 

A  sufficient  answer  to  the  attack  made  upon  the  action 
of  the  court  in  overruling  the  motion  to  quash  the  in- 
dictment is,  that  the  bill  of  exceptions  purports  to  set 
out  all  the  evidence,  and  there  is  not  a  scintilla  of  ev- 
idence in  it,  addressed  to  the  support  of  the  averments 
contained  in  the  motion. 

The  question  presented  by  the  1st  and  2nd  grounds 
of  the  plea  in  abatement  has  been  determined  adversely 
to  the  defendant  in  a  recent  decision  rendered  by  this 
court,  in  which  the  Act  of  the  L^islature,  1900-1,  p.  308, 
which  authorizes  the  employment  of  a  stenographer  to 
attend  before  the  grand  jury,  when  required  by  the  so 
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licitor,  to  take  down  and  transcribe  the  testimony  of  wit- 
nesses before  that  body,  was  construed.  On  the  author- 
ity of  that  decision  we  hold  that  there  was  no  error  in 
sustaining  the  demurrer  to  the  1st  and  2nd  grounds 
of  the  plea  in  abatement. — Thayers^  case,  138  Ala.  39. 

Section  5039  of  the  Code,  provides,  that  the  concur- 
rence of  at  least  twelve  grand  jurors  is  necessary  to  find 
an  indictment.  The  record  in  this  case  shows  that  the 
grand  jury  which  returned  the  indictment  was  composed 
of  seventeen  persons.  For  aught  that  appears  in  the 
plea,  sixteen  of  the  grand  jurors  heard  the  evidence 
and  voted  upon  it  to  find  the  indictment,  therefore,  the 
demurrer  to  the  third  and  fourth  grounds  of  the  plea  was 
well  sustained.  It  would  also  seem,  that  the  plea  in 
abatement,  in  so  far  as  the  3rd  and  4th  grounds  are 
concerned,  fell  within  the  express  provisions  of  section 
5269  of  the  Code,  and  for  that  reason  might  properly 
have  been  stricken  from  the  file  or  demurred  to. 

Upon  an  examination  of  the  indictment  in  the  case  of 
Kifu/  r\  Htate,  137  Ala.  47,  we  find  that  it  is  strikingly 
similar  in  its  averments,  to  the  indictment  in  the  case 
under  consideration,  inde*»d,  it  would  be  hard  to  dif- 
ferentiate the  two.  In  that  case  a  similar  demurrer  to  the 
one  interposed  to  the  indictment  in  the  case  here,  was 
interposed  to  the  indictment,  and  the  judgment  of  the 
court  in  overruling  the  demurrer  was  upheld.  We  are 
satisfied  with  the  reasoning  employed  and  the  conclu- 
sion reached  in  Kings'  case,  supra,  and  hold  that  there 
was  no  error  in  overruling  the  demurrer  to  the  indict- 
ment. 

Many  exceptions  were  reserved  to  the  rulings  of  the 
court  on  the  admissibility  of  evidence. 

On  cross-examination,  the  defendant's  counsel  asked 
Dr.  E.  P.  Lacey,  the  first  witness  who  was  examined  in 
l)ehalf  of  the  State,  this  question:  "Was  he  (the  de- 
ceased) a  man  who  drank  a  good  deal?"  The  court  sus- 
tained an  objection  to  the  question.  A  similar  question 
was  asked  of  Dr.  Donald,  and  objection  sustained  to  it. 
Nothing  had  been  developed  by  the  evidence  at  the  time 
the  questions  were  asked,  which  even  hinted  at  self-de- 
fense, or  any  other  issue  which  might  have  rendered  the 
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evidence  sought  to  be  elicited  by  the  questions,  rele- 
vant. The  court  committed  no  error  in  sustaining  the 
objections  made  to  the  questions  asked  of  the  said  wit- 
ness.— Gregorys^  case,  37  So.  Rep.  259.  Furthermore, 
the  question  asked  of  Dr.  Lacey  implied  an  answer 
which  related  alone  to  the  deceased's  habits,  and  not  to 
his  status  on  the  day,  and  at  the  time  that  the  fatal  blow 
was  given.  And  the  question  asked  Dr.  Donald  related 
tvi  the  condition  of  the  deceased  on  the  day  before  the  dif- 
ficulty. 

The  witness  George  Roberts,  for  the  State,  on  direct 
examination,  testified  inter  alia,  that  he  saw  the  deceas- 
ed in  Etter's  saloon,  just  before  he  received  the  injury 
which  resulted  in  his  death,  and  that  he  was  "drinking 
heavily."  On  cross-examination  the  witness  was  asked; 
"What  was  deceased's  conduct  in  the  saloon  tending 
to  show  that  he  was  drunk  or  sober?"  The  court  on  ob- 
jection made  by  the  State  declined  to  allow  the  witness 
to  answer  the  question.  It  appearing  from  the  bill  of 
exceptions,  that  the  statement  of  the  witness,  that  the  de- 
ceased' was  "drinking  heavily,"  was  given  by  the  witness 
on  the  examination  in  chief  by  the  State,  it  was  the  right 
of  the  defendant  on  cross-examination  to  have  the  wit- 
ne-^s  state  before  the  jury,  the  facts  upon  which  the  state- 
ment, that  the  deceased  was  "drinking  heavily,"  was 
predicated.  It  follows  that  the  court  erred  in  sustain- 
ing the  objection  to  the  question. 

Whether  or  not  Conniff  (the  deceaserl)  was  in  the 
saloon  the  day  previous  to  the  day  on  which  he  was  kill- 
ed, was  manifestly  immaterial,  and  its  materiality  not 
having  been  made  to  appear  by  any  thing  which  pre- 
ceded the  asking  of  the  question  of  witness  Etter,  by 
which  it  was  sought  to  bring  out  that  fact,  the  court  did 
not  err  in  sustaining  the  solicitor's  objection  to  the 
question. 

On  cross-examination  of  witness  Rol>erts,  the  defend- 
ant's counsel  asked  him,  "did  he  (Conniflf )  do  any  thing 
unusual  just  before  he  was  hurt  in  the  saloon?"  On  ob- 
jection of  the  solicitor  the  court  refused  to  allow  the 
witness  to  answer  the  question.  The  record  is  silent  as 
to  what  answer  from  the  witness  was  expected,  so  that 
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this  court  cannot  pass  intelligently  oh  the  ruling.  Fur- 
thermore, the  question  was  so  general  that  irrelevant 
evidence  would  have  been  responsive  to  it. — Ross^  case, 
139  Ala.  144;  Tolbert's  case,  87  Ala.  27. 

The  seventh,  eighth  and  ninth  grounds  of  the  assign- 
ment of  errors  relate  to  the  court's  action  in  sustaining 
objections  to  questions  asked  by  the  defendant  of  the 
witness  Roberts,  by  Avhich  he  sought  to  elicit  evidence 
of  the  deceased's  conduct  towards  the  witness  and  oth- 
ers than  the  defendant,  in  the  saloon  just  before  deceas- 
ed went  back  into  the  wine  room  where  he  received  the 
fatal  blow.  There  was  nothing  in  the  evidence  at  the 
time  the  question  was  asked  and  objection  sustained 
to  them,  which  such  conduct  on  the  part  of  the  deceased^ 
would  have  illustrated  to  the  benefit  of  the  defendant. 
The  evidence  sought  was  patently  irrelevant  and  immate- 
rial, and  the  court  did  not  err  in  sustaining  the  objec- 
tions to  the  questions. 

Witness  Leonard,  the  officer  into  whose  custody  the 
defendant  was  delivered  by  Etter  soon  after  the  deceas- 
ed received  the  blow,  after  testifying  that  he  never  made 
any  threats  against  defendant ;  nor  made  him  any  prom- 
ises, nor  offered  him  any  inducements  to  make  any  state- 
ment, and  that  no  one  else  did  in  his  presence,  was  al- 
lowed, against  a  general  objection  made  by  the  defend- 
ant, to  testify,  that,  "the  defendant  said  that  he  (the  de- 
fendant) struck  Conniflf  because  Connifif  was  beating 
him  with  one  of  these  pieces  of  kindling,  and  that  he 
struck  deceased  with  a  hatchet."  If  it  be  conceded  that 
the  statement  made  bv  the  defendant  was  a  confession, 
tested  by  the  former  rulings  of  this  court,  a  sufficient 
predicate  was  laid  for  the  admi^ion  of  the  confession. 
Thayer's  case,  supra,  Steven^s  case,  138  Ala.  71. 

The  11,  12, 13, 14, 15, 16,  24  and  25  grounds  in  the  as- 
signment of  errors  relate  to  the  same  subject-matter 
and  may  be  disposed  of  together:  If  it  should  be  con- 
ceded, that  the  facts,  which  the  defendant,  by  the  ques- 
tions propounded  to  witnesses  Leonard  and  Gray,  at- 
tempted to  bring  out,  would  have  been  competent  if 
they  had  existed  prior  to  or  contemporaneously  with 
the  making  of  the  statement  by  the  defendant,  such  prior 
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or  contemporaneous  existence  must  have  been  shown  in 
order  to  put  the  court  in  error,  in  sustaining  the  objec- 
tions to  the  questions.  So  far  as  the  record  shows,  the 
statement  testified  to,  was  made  before  any  of  the  mat- 
ters inquired  about  occurred. — Dodsfm's  case,  86  Ala.  60. 

The  defendant's  character  for  honetrty  was  not  in  issue, 
and  the  court  properly  sustained  the  solicitor's  objec- 
tion to  the  interrogatory  calling  for  such  evidence. 
Davenport's  case,  85  Ala.  d&^^Funderberg's  case,  100 
Ala.  36 ;  Walker's  case,  91  Ala.  76. 

The  character  of  the  defendant's  parents  was  not  in 
any  respect,  involved  in  the  issues  in  this  case,  and 
whether  good  or  bad,  was  not  a  proper  subject  of  inqui- 
ry. Objections  to  the  interrogatories  calling  for  such 
evidence  were  properly  sustained  by  the  trial  court. 
Kochs'  case,  115  Ala.  99. 

The  only  phase  of  the  deceased's  character,  which  was 
in  issue,  was  that  pertaining  to  peace  and  quietude. 
The  defendant  offered  testimony  tending  to  show  that 
the  deceased's  character  for  peace  and  quietude  was  not 
good,  but  that  when  drinking  he  was  a  turbulent,  quar- 
relsome and  dangerous  man. 

The  fact,  if  it  was  a  fact,  that  deceased  claimed  to  have 
been  robbed,  would  have  had  no  tendency  to  prove  that  he 
was  not  a  person  who  maintained  a  good  character  for 
peace  and  quietude.  Hence,  questions  asked  State's 
Avitnesses  Houston  and  Crawford  by  defendant  were  im- 
proper, and  the  court  correctly  sustained  the  objections 
made  to  them. 

There  is  no  merit  in  the  exception  reserved  to  the  ac- 
tion of  the  court,  in  declining  to  exclude  from  the  jury 
the  statement  of  the  solicitor  made  in  his  argument  to 
the  jury,  with  reference  to  the  showings  made  by  the  de- 
fendant as  to  the  absent  witnesses,  which  showings  were 
offered  in  evidence.  The  statement  made  was  in  keeping 
with  the  legal  effect  of  such  showings. 

Certain  witnesses  for  defendant  were  absent,  the  de- 
fendant's counsel  wrote  out  showing  of  what  the  evi- 
dence of  such  witnesses  would  be  if  they  were  present. 
The  solicitor  admitted  the  showings  with  objections  to 
certain  parts  of  them,  the  parts  objected  to  were  indi- 
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cated  by  brackets.  The  depositions  of  certain  witneSiSes 
were  taken  by  the  defendant,  and  to  certain  parts  of  the 
depositions,  the  solicitor  objected,  and  those  parts  were 
indicated  by  brackets  being  marked  around  them.  The 
court  sustained  the  objections  niade  to  the  showings 
and  depositions,  and  the  parts  not  objected  to  were  read 
to  the  jury  as  evidence.  The  defendant  insisted  that  the 
jury  should  be  allowed  to  carry  the  showings  and  the 
depositions  with  them  and  have  them  during  their  con- 
sideration of  the  case.  Upon  objection  being  made  by 
the  solicitor  the  court  declined  to  allow  the  showings 
and  depositions  to  be  carried  out  by  the  jury.  The  bill 
of  exceptions  shows  that  the  portions  of  the  showings 
and  depositions  which  were  not  ruled  out  w^ere  read  to 
the  jury  as  evidence.  By  this  method  defendant  received 
full  benefit  of  such  evidence.  If  the  showings  and  dep- 
ositions had  been  carried  out  by  the  jury,  they  would  not 
only  have  had  the  legal  evidence  embraced  in  them,  but 
also  that  which  the  court  declared  was  illegal. 

Section  1834  of  the  Code,  provides,  that  depositions 
taken  in  accordance  with  the  sections  preceding  that  sec- 
tion, relating  to  the  taking  of  depositions  of  witnesses, 
may  be  read  in  evidence  so  far  as  the  same  are  pertinent 
to  the  issue.  Section  1834  relates  to  depositions  taken 
in  civil  cases.  Section  5292  of  the  Code  provides,  that 
depositions  taken  in  criminal  cases  are  governed  by  the 
same  rules  that  are  applicable  to  depositions  taken  in 
civil  cases  at  law.  It  further  provides,  that  no  depo- 
sition can  be  read  in  evidence  on  the  trial,  if  it  appears 
that  the  witness  is  alive,  and  able  to  attend  court  and 
within  the  jurisdiction  of  the  court. 

From  the  language  of  the  two  statutes,  it  would  seem 
that  it  was  not  contemplated  by  the  law-making  body, 
that  depositions  are  to  be  taken  by  the  jury  to  their 
rooms  and  used  by  them  in  their  deliberations,  but  that 
they  are  to  be  read,  and  the  evidence  of  witnesses  taken 
by  depositions  shall  thereby  be  put  upon  the  same  foot- 
ing as  the  evidence  of  witnesses  examined  ore  tenus, 
no  higher  and  no  lower. 

We  cannot  construe  the  language  of  the  statutes  so 
as  to  make  it  a  matter  of  right  on  the  part  of  the  defend- 
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ant  to  have  the  jury  take  the  written  depositions  with 
them  for  use  in  their  deliberations  upon  the  ease,  without 
doing  violence  to  that  language.  It  is  at  most,  a  matter 
of  discretion  with  the  court  as  to  whether  the  depositions 
should  be  carried  out  by  the  jury. 

'^A  deposition  which  has  been  read  in  evidence  may  be 
given  to  the  jury  when  they  retire  to  make  up  the  ver- 
dict, if  it  contains  no  inadmissable  testimony,  or  if  the 
inadmissible  testimonv  is  eliminated  therefrom." — Ency. 
PI.  &  Pr.  Vol.  6,  §  24,*^  p.  586. 

In  New  Hampshire  it  has  been  held  that,  "where  a  dep- 
osition is  in  part  incompetent  it  cannot  be  passed  to  the 
jury:'— Smith  v.  Nashua,  etc.  R.  Co.,  27  N.  H.  100  ;Sh/u4;e 
V.  Robinson,  41  N.  H.  308. 

There  was  no  error,  under  the  facts  in  this  case,  in 
the  rulings  of  the  court  with  respect  to  the  showings 
and  depositions. 

When  an  indictment  alleges  the  means  by  which  a 
homicide  was  committed,  in  the  alternative,  each  al- 
ternative averment  must  be  construed  as  a  separate 
count. — Thomas'  case,  111  Ala.  51 ;  Kings'  case. 

The  first  count  in  the  indictment  in  this  case  then, 
charges  that  the  killing  was  effected  by  the  defendant 
hitting  the  deceased  with  a  hatchet ;  the  second  by  strik- 
ing him  with  a  hatchet,  while  the  third  count  alleges  that 
the  killing  was  done  with  some  blunt  instrument  to  the 
grand  jury  unknown.  This  mode  of  pleading  is  express- 
ly allowed  by  statute. — Sections  4906  and  4911  of  the 
Code;  James'  case,  115  Ala.  8S;Kings'  case,  137  Ala.  47. 

If  tlie  only  averment  in  the  indictment,  as  to  the 
means,  or  instrument  with  which  the  killing  was  done 
had  been,  that  it  was  unknown  to  the  grand  jury,  and 
the  proof  had  shown,  that  the  means  were  known  to  the 
grand  jui^-  from  the  evidence  that  was  submitted  to  them, 
this  state  of  the  case  would  present  a  variance  between 
averment  and  proof,  which  would  have  warranted  the 
court  in  giving  charges  like  those  numbered  1  and  2  ask- 
ed for  by  defendant  and  which  were  refused,  but  not 
charge  numbered  3.  But  under  an  indictment  like  the 
one  here,  and  where  the  proof  shows  the  killing  was 
done  with  a  hatchet,  the  instrument  alleged  in  two  of 
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the  counts,  the  principle  invoked  by  the  charges  num- 
bered 1  and  2  respectively,  has  no  application,  unless 
limited  to  the  count  containing  the  averment  that  the 
means  were  unknown.  There  was  no  error  in  refusing 
charges  1,  2  and  3. — Dorseys^  case,  134  Ala.  553 ;  James' 
case,  supra;  Duval  cmd  Pedhams'  case,  63  Ala.  18 ;  Ter- 
rijs'  case,  118  Ala.  79. 

Consideration  of  charge  numbered  5  is  made  unnec- 
essary by  the  verdict  of  the  jury. 

Refused  charges  4  and  6,  clearly  invade  the  province 
of  the  jury  and  the  court  properly  refused  them. — Bells' 
case,  37  So.  Rep.  281. 

Charge  12,  requested  by  the  defendant,  has  been  re- 
peatedly condemned  by  this  court. — Averys^  case,  124 
Ala.  20;  Cairleys'  case,  133  Ala.  128 'yBells^  case,  37  So. 
Rep.  281. 

The  indictment  is  in  Code  form  and  embraces  all  of 
the  degrees  of  homicide,  and  the  defendant  under  it, 
might  have  been  convicted  of  manslaughter,  if  the  jury 
had  concluded  that  the  evidence  warranted  a  conviction 
for  that  oflfense.  Hence,  the  court  was  correct  in  re- 
fusing charge  numbered  16. — Stoballs^  case,  116  Ala. 
454;  Thompsons'  case,  131  Ala.  18;  Littletons'  case,  128 
Ala.  31. 

One  of  the  indispensable  elements  of  self-defense  is, 
freedom  from  fault,  and  the  law  admits  of  no  qualifica- 
tion of  the  requirement.  Charges  containing  the  expres- 
sion, reasonably  without  fault  in  bringing  on  the  diffi- 
culty, are  erroneous  and  are  properly  refused.  Refused 
charges  19  and  20  in  the  series  of  charges  asked  by  the 
defendant  are  of  the  character  above  named,  and  the 
court  committed  no  error  in  refusing  them. — McQueens' 
case,  lf^3  Ala.  12;  Johnsons'  cmc,  102  Ala.  1;  Howards' 
case,  110  Ala.  92;  Vrairfords'  case,  112  Ala.  1. 

Charge  1  requested  by  the  defendant,  failed  to  set  forth 
the  constituents  of  self-defense  and  for  this  reason,  if 
for  no  other,  was  properly  refused. — Miller's  case,  107 
Ala.  40 ;  Mann's  case,  134  Ala.  1. 

For  the  error  pointed  out,  the  judgment  of  conviction 
is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

McClbllan^  C.  J.,  Haealson  and  Dowdbll^  J.  J., 
concurring. 
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Adcock  V.  The  State. 

.    Indictment  for  Pvhlic  Drunkenness, 

1.  Constitutional  law;  statute  to  regulate  practice  and  procedure  in 
the  Circuit  Court  of  Clay  cov:nty  unconstitutional. — The  pro- 
visions of  the  Act  approved  December  13th,  1898,  "To  further 
regulate  the  practice  and  procedure  of  the  Circuit  Court  of 
Clay  county,"  whereby  it  was  intended  to  deprive  that  court 
of  jurisdiction  to  try  indictments  thereafter  returned  into 
that  court,  and  to  deprive  that  court  of  a  grand  jury  except 
when  the  same  should  be  ordered  by  the  Judge  of  said  court 
prior  to  the  convening  of  said  court  (Local  Acts  1898-99  p. 
196),  are  violative  of  Section  5  of  Article  VI.  of  the  Consti- 
tution of  1875  (Constitution  1901,  $  143)  and  are  therefore  in- 
operative and  void. 

Appeal  from  the  Circuit  Court  of  Clay. 

Tried  before  the  Hon,  John  Pelham. 

The  appellant  in  this  case  was  indicted,  tried  and  con- 
victed of  public  drunkenness.  The  indictment  under 
which  the  conviction  was  had  was  preferred  by  a  grand 
jury  organized  by  the  circuit  court  of  Clay  County  at 
the  spring:  term  of  said  court  in  1904. 

The  only  question  presented  by  the  record  is  whether 
the  acts  "To  establish  a  county  court  for  the  county  of 
Clay,"  (Local  Acts  1898-9,  p.  176)  and  "to  further  regu- 
late the  practice  and  procedure  of  the  circuit  court  of 
Clay  county,  Alabama,'^  (Local  Acts  1898-9,  p.  196)  are 
repealed  by  the  act  passed  at  the  last  session  of  the  1^- 
islature,  purporting  to  repeal  the  acts  above  referred  to, 
and  other  acts  relating  to  the  same  subject. — Local  Acts 
1903,  p.  255.  Before  the  court  convened  no  order  was 
made  by  the  judge  summoning  a  grand  jury  as  directed 
by  section  one  of  the  act,  "To  further  regulate  the  prac- 
tice and  procedure  of  the  circuit  court  of  Clay  county," 
the  judge  acting  upon  the  idea  that  this  act  was  repealed 
by  the  act  last  referred  to.  The  appellant  filed  a  motion 
to  quash  the  indictment,  to  transfer  the  cause  to  the 
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county  court,  and  filed  pleas  in  abatement,  all  upon  the 
theory  that  the  act  of  1903  was  unconstitutional  in 
whole  or  in  part  entitling  him  to  be  tried  in  the  county 
court  under  former  acts. 

The  lower  court  overruled  appellant's  several  motions 
and  "overruled  his  pleas  in  abatement,"  thus  holding 
that  the  act  of  1903  was  a  valid  enactment  and  repealed 
the  former  acts. 

No  counsel  marked  as  appearing  for  appellant. 

Massey  Wilson^  Attorney-General,  for  the  State,  cited 
Vity  Council  v,  B,  &  L.  Assn.,  108  Ala.  336;  Bradley  v. 
State,  99  Ala.  177;  State  v.  Davis,  130  Ala;  148;  Riggs 
t\  Brewer,  64  Ala.  282 ;  Watson  v,  Kent,  78  Ala,  602. 

McClellan,  C.  J. — In  this  case,  the  court  holds  that 
the  provisions  of  the  act  of  December  13,  1898,  "To  fur- 
ther regulate  the  practice  and  procedure  of  the  circuit 
court  of  Clay  county,"  whereby  it  was  intended  to  de- 
prive that  court  of  jurisdiction  to  try  indictments  there- 
after returned  into  that  court  and  to  deprive  that  court 
of  a  grand  jury  except  when  the  same  should  be  ordered 
by  the  judge  of  the  court  prior  to  the  convention  of  the 
court,  were  violative  of  section  5  of  article  6  of  the  Con- 
stitution of  1875,  (Const.  1901,  §  143)  and  are,  there- 
fore, imperative.  It  follows  that  the  indictment  in  this 
case  was  returned  by  a  duly  constituted  grand  jury,  and 
the  circuit  court  had  jurisdiction  to  try  the  defendant 
thereunder,  notwithstanding  the  existence  and  statutory 
jurisdiction  of  the  special  county  court  of  Clay  county 
to  try  indictments  transferred  to  it  by  consent  from  the 
circuit  court  (and  also  indictments  returned  into  the 
county  court  by  its  own  grand  jury  of  course)  under  the 
act  of  December  13,  1898,  creating  said  county  court. 

The  judgment  of  the  circuit  court  must,  therefore,  be 
affirmed. 

Affirmed. 

Haealson^  Tyson,  Dowdell,  Simpson,  Anderson 
and  Denson,  J.  J.,  concurring. 
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Walker  r.  The  State. 

Indictment  for  Murder. 

1.  Judgment  of  conviction;  void  when  rendered  on  day  court  not 
authorized  to  sit. — ^The  Judgment  of  conviction  in  a  crim- 
inal case  which  is  rendered  upon  a  day  when  the  court  is  not 
legally  in  session,  and  at  a  term  when  the  court  is  not  author- 
ized to  sit,  is  void,  and  an  appeal  from  such  judgment  will  be 
dismissed. 

Appeal  from  the  Circuit  Court  of  Madison. 

Tried  before  the  Hon.  Pail  Speake. 

The  appellant  in  this  case,  Minerva  Walker,  was  in- 
dicted for  murder,  was  convicted  of  murder  in  the  first 
decree,  and  sentenced  to  the  penitentiary  for  life. 

The  indictment  was  preferred  by  the  grand  jury  of 
the  circuit  court  of  Madison  county  at  the  February 
term  of  1904,  of  said  court,  and  the  case  was  tried  at  the 
same  term  of  the  court. 

W.  R.  Walker,  for  appellant. 

Massey  Wilson,  Attorney-General,  for  the  State. 

TYSON,  J. — The  indictment  was  preferred  by  a  grand 
jury  organized  by  the  Hon,  Paul  Speake,  whom  we  have 
held  was  a  de  facto  judge,  and  at  a  time  when  the  court 
could  be  held.  It  is,  therefore,  valid.  The  trial  and 
conviction,  however,  were  had  upon  a  day  when  the 
court  was  not  legally  in  session.  The  judgment  of  con- 
viction is,  therefore,  void. 

Appeal  dismissed. 

Haralson,  Simpson  and  Anderson^  J.J.,  concurring. 
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Weaver.  ^?.  The  State. 

Indictment  for  Seduction. 

1.  Seduction;  evidence,  when  admissible. — On  a  trial  under  an  in- 
dictment for  seduction  where  there  is  evidence  that  the  com- 
mission of  the  offense  was  procured  by  means  of  a  promise  of 
marriage,  it  is  competent  for  the  prosecutrix  to  testify  that 
the  defendant  told  her  that  he  loved  her. 

2.  Same;  immaterial  testimony. — In  such  a  case  it  was  not  material 

whether  the  child  of  the  prosecutrix  was  born  and  the  prom- 
ise made  in  the  county  where  the  prosecution  was  begun. 

3.  Same;  when  evidence  admissible  as  hearing  on  promise  of  mar- 

riage.— In  such  a  case,  the  brother  of  the  prosecutrix  may 
testify  that  he  heard  the  defendant  tell  the  prosecutrix  that 
he  loved  her,  as  such  testimony  tends  to  corroborate  her  on 
this  point  and  was  a  circumstance  which  with  others  might 
authorize  the  jury  to  believe  that  he  was  leading  her  to  be- 
lieve that  he  was  going  to  marry  her. 

4.  Same;  evidence  of  flight. — In  such  a  case,  it  may  be  shown  that 

the  defendant  was  not  in  the  community  where  the  prosecutrix 
lived,  after  the  offense  was  committed,  until  brought  back  to 
answer  the  indictment,  as  tending  to  show  that  he  realized 
his  danger  after  learning  of  her  condition. 

5.  Same;  admissibility  of  letters  from  defendant  to  prosecutrix. — In 

such  a  case,  letters  written  by  the  defendant  to  the  prosecutrix 
after  the  commission  of  the  offense,  and  received  by  her 
through  the  usual  channels,  are  admissible,  as  tending  to  show 
the  relations  that  had  existed  between  them. 

6.  Same:  argument  of  counsel. — In  such  a  case,  remarks  of  the  so- 

licitor to  the  jury  on  the  word  "beast"  used  in  a  letter  received 
by  the  prosecutrix  from  defendant,  in  the  place  of  "best,"  that 
the  defendant  characterized  himself  by  the  use  of  the  word 
"beast,"  are  mere  expressions  of  opinion,  and  unobjection- 
able. 

7.  Same;  charge  to  jury, — In  such  a  case,  where  there  is  evidence 

that  the  prosecutrix  yielded  to  the  defendant  as  the  result  of 
a  promise  of  marriage,  a  charge  which  instructs  the  jury  that 
"if  the  evidence  satisfies  you  beyond  a  reasonable  doubt  that 
Mollie  Jerkins  surrendered  her  virtue  and  had  sexual  inter- 
course with  defendant  as  a  result  of  a  promise  of  marriage 
made  to  her  by  defendant,  but  that  said  promise  was  made  by 
3c 
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defendant  and  said  Mollle  Jerkins  surrendered  her  virtue  in 
1898,  then  your  verdict  must  be  for  the  defendant,"  is  properly 
refused  as  she  may  have  surrendered  her  virtue  in  1898  and 
yet  if  she  yielded  to  him  in  1901  she  would  be  entitled  to  the 
protection  of  the  statute. 

8.  Same;  same;  chastity  of  prosecutrix. — In  such  a  case  a  charge 

is  erroneous  which  instructs  the  jury  to  find  the  defendant 
not  guilty  if  he  had  intercourse  with  the  prosecutrix  irlor  to 
the  time  mentioned  by  her,  as  she  may  have  been  mistaken  in 
the  exact  date  and  if  she  had  previously  fallen  she  may  have 
reformed  and  if  she  then  yielded  to  him  under  promise  of 
marriage  she  would  be  entitled  to  the  protection  of  the  stat- 
ute. 

9.  Same;  same;  same. — In  such  a  case,  a  charge  is  erroneous  which 

instructs  the  jury  that  they  could  infer  the  unchastity  of  the 
prosecutrix  because  the  State  did  not  produce  testimony  as  to 
her  character. 

10.  Same;  same;   corroboration  of  prosecutrix. — In   such   a  case, 

where  there  was  eviaence  that  defendant  was  overheard  to 
tell  the  prosecutrix  that  he  loved  her,  that  he  visited  her 
frequently  for  several  years,  that  after  the  commission  of  the 
offence  he  left  the  community,  that  he  wrote  letters  to  her  con- 
taining acknowledgments  of  his  relations  with  her  and  of  his 
promise  of  marriage,  the  jury  might  have  found  that  the 
prosecutrix  was  corroborated  within  the  requirements  of  the 
statute,  and  a  charge  instructing  the  jury  to  acquit  the  de- 
fendant for  want  of  such  corroboration,  is  properly  refused. 

11.  Same;  same. — In  such  a  case  a  charge  is  properly  refused  which 

instructs  the  jury  to  acquit  the  defendant  unless  the  prose- 
cutrix yielded  on  account  of  a  promise  of  marriage  where 
the  jury  might  have  found  that  she  yielded  as  the  result  of 
"arts"  or  "flattery." 

12.  Same;  same;  corroboration  of  prosecutrix. — In  such  a  case  it 

is  not  necessary  for  the  prosecutrix  to  be  corroborated  by  other 
testimony  as  to  the  promise  of  marriage  and  it  is  sufficient 
if  she  is  corroborated  as  to  either  of  the  material  facts  so  as 
to  satisfy  the  jury  that  she  was  worthy  of  credit. 

13.*   Same;  same. — Charges  which  are  contradictory,  confusing  or  in- 
volved are  properly  refused. 

14.  Same;  same;  willingness  of  prosecutrix. — In  such  a  case,  a 
charge  is  properly  refused  which  Instructs  the  jury  to  find 
the  defendant  not  guilty  if  the  prosecutrix  was  willing  to  com- 
mit the  offence,  since  such  willingness  may  have  been  the  re- 
sult of  his  arts  or  flattery. 
Vol.  142. 
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16.  Motion  in  arrest  of  judgment;  when  properly  overruled. — Irreg* 
this  court  will  not  pass  upon  the  correctness  of  a  charge  given 
at  the  instance  of  the  solicitor — ^that  the  written  charges  given 
for  the  defendant  are  not  in  conflict  with  the  oral  charge. 

15.  Motion  in  arrest  of  judgment;  when  properly  overruled. — Irreg- 
ularities in  the  formation  of  the  jury  are  waived  if  not  ob- 
jected to  before  the  trial  is  entered  upon,  and  a  motion  in  ar- 
rest of  judgment  because  of  such  irregularities,  is  properly 
overruled. 

Appeal  from  Conecuh  Circuit  Court. 

Tried  before  the  Hon.  J.  C.  Richardson. 

The  appellant,  Colonel  Weaver,  was  indicted,  tried 
and  convicted  for  the  seduction  of  MoUie  Jerkins,  "by 
means  of  temptations,  arts,  flattery  or  a  promise  of  mar- 
riage," and  his  punishment  fixed  at  six  years  imprison- 
ment in  the  penitentiary. 

The  evidence  for  the  State  tended  to  show  that  MoUie 
Jerkins,  a  young  woman,  was  at  the  time  of  the  trial  the 
mother  of  a  child,  born  in  November,  1902,  of  which  the 
defendant  was  the  father;  that  she  and  defendant  be- 
came acquainted  with  each  other  in  1899,  and  from  that 
time  until  August,  1902,  were  together  frequently ;  that 
in  November,  1901,  she  made  him  a  promise  of  marriage 
and  soon  afterwards  had  sexual  intercourse  with  him 
for  the  first  time,  and  continued  to  do  so  until  August, 
1902,  when  she  informed  defendant  that  she  was  in  fam- 
ily way  and  requested  him  to  keep  his  promise  to  marry 
her,  which  he  declined  to  do  and  left  the  community  and 
did  not  return  until  he  was  arrested  and  brought  back 
under  the  present  indictment. 

The  evidence  for  the  defendant  tended  to  show  that 
the  defendant  was  sick  and  confined  to  his  father's  house 
with  measles  from  February  1,  1902,  until  March  15, 
1902,  and  that  he  did  not  go  to  see  MoUie  Jerkins  dur- 
ing that  time;  and  the  defendant  testified  in  substance 
that  in  1898  he  and  the  prosecutrix  became  engaged  to 
marry,  but  this  engagement  was  broken  in  September  of 
that  year,  and  nothing  afterwards  was  ever  said  between 
them  on  that  subject;  that  afterwards  and  until  August, 
1902,  he  frequently  had  intercourse  with  her,  except  dur- 
ing the  months  of  February  and  March,  1902,  when  he 
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was  sick  with  measles ;  that  he  was  not  the  father  of  the 
child,  and  that  he  left  the  community  in  August,  1902, 
when  informed  that  she  was  in  a  family  way;  that  he 
wrote  the  letters  offered  in  evidence  by  the  State,  to  the 
prosecutrix. 

On  the  examination  of  Mollie  Jerkins,  the  prosecutrix, 
she  was  asked  by  the  solicitor,  "Was  it  in  Conecuh 
county  that  the  baby  was  born,  and  the  promise  to  marry 
made,  and  sexual  intercourse  had?"  to  which  the  defend- 
ant objected,  the  court  overruled  the  objection  and  de- 
fendant excepted.  The  witness  answered,  "Yes,  it  all 
happened  in  Conecuh  county." 

John  Jerkins,  a  brother  of  the  prosecutrix,  testifying 
for  the  State,  stated  that  he  heard  defendant  "tell  her 
one  night  in  1901  he  loved  her,"  to  which  the  defendant 
objected,  the  court  overruled  the  objection  and  defend- 
ant excepted. 

J.  P.  Jerkins,  father  of  the  prosecutrix,  testifying  for 
the  State,  was  asked  by  the  solicitor  whether  he  had  seen 
the  defendant  in  that  community  after  August,  1902,  to 
which  the  defendant  objected,  the  court  overruled  the 
objection  and  defendant  excepted.  The  witness  answer- 
ed no,  not  until  he  was  brought  back. 

On  the  further  examination  of  the  prosecutrix  she  tes- 
tified that  after  the  defendant  left  the  community  she 
received  letters  from  him;  that  she  knew  his  handwrit- 
ing, and  that  the  letters  Avere  written  by  him,  and  that 
they  were  received,  some  by  mail  and  some  from  mem- 
bers of  defendant's  family.  The  State  offered  the  let- 
ters in  evidence,  the  defendant  objected,  the  court  over- 
ruled the  objection  and  defendant  excepted. 

The  letters  were  lengthy  and  contained  many  refer- 
ences to  the  relations  between  them  and  allusions  to  his 
promise  to  marry  her. 

One  of  the  letters  admitted  was  signed  "Your  beast 
friend."  In  his  argument  to  the  jury  the  solicitor  sta- 
ted that  the  defendant  characterized  the  sort  of  a  friend 
he  was  to  the  prosecutrix  when  he  sigiied  the  letter  in 
that  manner.  The  defendant  objected  to  the  argument 
and  moved  to  exclude  the  same  from  the  jury,  the  court 
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overruled  the  objection  and  motion  and  defendant  ex- 
cepted. 

Upon  the  introduction  of  all  the  evidence  the  defend- 
ant requested^  the  following  charges,  which  the  court  re- 
fused and  he  excepted:  "The  court  charges  the  jury 
that  if  the  evidence  satisfies  you  beyond  a  reasonable 
doubt  that  Mollie  Jerkins  surrendered  her  virtue  and 
had  sexual  intercourse  with  defendant  as  a  result  of  a 
promise  of  marriage  made  to  her  by  defendant,  but  that 
said  promise  was  made  by  defendant  and  said  Mollie 
Jerkins  surrendered  her  virtue  in  1898,  then  your  ver- 
dict must  be  for  defendant."  "The  court  charges  the 
jury  that  if  you  believe  from  the  evidence  that  Mollie 
Jerkins  had  illicit  intercourse  with  the  defendant  in 
this  case  prior  to  the  first  Thursday  after  Christmas, 
1901,  and  at  a  time  prior  to  date  she  swore  she  first 
had  sexual  connection  with  defendaiit,  then  said  Mollie 
Jerkins  was  not  on  said  first  Thursday  after  Christmas 
a  chaste  woman,  and  your  verdict  must  be  for  defend- 
ant." (f).  "The  court  charges  the  jury  that  when  the 
defendant  offered  evidence  tending  to  prove  that  Mollie 
Jerkins  was  an  unchaste  woman  at  the  time  of  th^  al- 
leged offence,  it  was  permissible  for  the  State  to  offer 
evidence  as  to  the  general  character  of  Mollie  Jenkins  for 
chastity,  and  the  failure  of  the  State  to  offer  such  evi- 
dence is  a  circumstance  you  c^n  look  to  in  determining 
whether  or  not  Mollie  Jerkins  was  a  chaste  woman  at 
the  time  of  the  alleged  seduction."  (h).  "The  court 
charges  the  jury  that  the  evidence  in  this  case  does  not 
show^  such  a  corroboration  of  the  testimony  of  Mollie 
Jerkins  as  will  authorize  a  verdict  against  the  defend- 
ant." "The  court  charges  the  jury  that  though  you  may 
believe  from  the  evidence  that  the  defendant  and  Mollie 
Jerkins  were  engaged  to  be  married  and  they  had  sexual 
intercourse,  that  this  is  not  suflftcient  to  convict  the  de- 
fendant unless  you  believe  from  the  evidence  beyond  all 
reasonable  doubt  that  Mollie  Jerkins  yielded  to  the  sex- 
ual intercourse  on  account  of  the  proniise  of  marriage, 
and  this  fact  of  the  promise  of  marriage  is  corroborated 
by  another  witness  or  witnesses  in  the  case,  and  was  the 
proximate  cause  of  her  yielding  to  the  sexual  inter- 
course, then  you  must  find  the  defendant  not  guilty. 
(3d).     "If  you  believe  from  the  evidence  in  the  case  that 


Digitized  byLjOOQlC 


38  SUPREME  COURT  [Nov.  Term. 

[Weaver  v.  The  State.] 

Mollie  Jerkins  was  as  willing,  or  as  much  willing,  as 
the  defendant  to  the  sexual  intercourse,  or  you  have  a 
reasonable  doubt  on  this  subject,  after  looking  at  all  the 
evidence  in  the  case,  or  unless  the  State  or  all  the  evi- 
dence on  this  subject,  after  considering  the  evidence  as 
a  whole,  so  convince  you  beyond  all  reasonable  doubt 
that  Mollie  Jerkins  did  not  yield  to  the  sexual  inter- 
course to  gratify  her  own  passions  and  desires,  then  you 
must  find  the  defendant  not  guilty."  (4th).  "If  you 
believe  from  the  evidence  in  the  case  that  Mollie  Jerk- 
ins, the  prosecutrix,  was  more  or  as  willing  as  the  de- 
fendant to  have  sexual  intercourse,  and  they  did  have 
sexual  intercourse  under  these  circumstances,  then  your 
verdict  must  be  for  the  defendant,  and  you  must  find 
him  not  guilty."  (5th).  "The  presumption  of  inno- 
cence is  with  the  defendant  when  he  enters  upon  his 
trial,  and  follows  him  all  thiy^ugh  the  trial  until  his 
guilt  is  established  as  charged  in  the  indictment,  and 
until  that  is  done  he,  the  defendant,  need  not  say  any- 
thing. Mathematical  certainty  is  not  required,  because  all 
questions  are  subject  to  some  degree  of  doubt,  but  this 
does  not  mean  that  you  can  convict  the  defendant  unless 
you  believe  from  all  the  evidence  in  the  case  he  is  guilty 
and  acting  on  grave  concerns  of  your  own,  you  believe  he 
is  guilty  beyond  all  reasonable  doubt,  and  if  you  do  not 
so  believe,  you  must  find  him  not  guilty." 

The  court,  at  the  instance  of  the  solicitor,  gave  the 
following  written  charge  to  the  jury,  to  which  action  the 
defendant  excepted :  "The  court  charges  the  jury  that 
the  written  charges  read  to  the  jury  in  this  case  by  the 
counsel  for  the  defendant  are  not  in  conflict  with  the 
general  oral  charge  of  the  court,  but  only  a  different 
manner  of  stating  the  law  in  this  case. 

After  the  verdict  of  the  jury  was  returned  into  court 
the  defendant  moved  in  arrest  of  judgment  because  of 
irregularities  in  the  drawing  and  summoning  of  the  ju- 
rors.    The  court  overruled  the  motion. 

Stallworth  &  Burnett  and  Jas.  A.  Stallworth, 
for  appellant. — The  woman  was  not  corroborated  and 
the  conviction  was  wrongful.     The  woman  should  not 
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have  been  permitted  to  testify  that  the  defendant  made 
love  to  her.  The  place  of  the  birth  of  the  child  was  not 
material.  The  court  erred  in  receiving  the  letters  in 
evidence.  They  Had  no  bearing  on  defendant's  guilt  or 
innocence. 

Massky  Wilson^  Attorney-General,  for  the  State, 
contra, 

SIMPSON,  J. — The  defendant  was  convicted  of  the 
crime  of  seduction  and  appeals  to  this  court. 

The  first  exception  is  to  the  action  of  the  court,  in 
overruling  the  objection  to  the  question  by  the  State  to 
the  witness  (prosecutrix)  "Did  he  make  love  to  you?" 
Whatever  doubt  there  may  have  been  as  to  this  question, 
on  the  subject  of  opinion 'evidence,  was  relieved  by  the 
answer,  to-wit :  "He  told  me  he  loved  me,"  which  was 
clearly  competent. 

( 2 ) .  While  it  was  immaterial  whether  the  baby  was 
born  and  the  promise  made  in  Conecuh  county,  or  in 
sc^nie  other,  we  cannot  see  that  the  defendant  could  be 
prejudiced  in  any  way  by  the  answer  to  that  question. 

(3).  The  testimony  of  the  brother  of  the  prosecutrix, 
as  to  hearing  defendant  tell  prosecutrix  that  he  loved 
her,  was  properly  admitted,  as  it  tended  to  corroborate 
her  testimony  on  that  point,  and  was  a  circumstance, 
which,  with  others,  might  authorize  the  jury  to  conclude 
that  defendant  was  leading  the  girl  to  believe  that  he 
was  going  to  marry  her. 

(4).  The  objection  to  the  question,  as  to  whether  the 
Avitness  had  seen  the  defendant  in  that  community  after 
August,  1902,  was  not  well  taken,  as,  while  it  was  not 
conclusive,  yet  it  was  a  circumstance,  properly  placed 
before  the  jury,  and  tending  to  show  that  the  defendant 
realized  his  danger  after  learning  the  condition  of  the 
Ijrosecutrix. 

(5).  The  objection  to  the  introduction  of  the  letters 
was  properly  overruled.  The  prosecutrix  had  testified 
that  she  knew  defendant's  handwriting;  that  she  re- 
ceived them  through  usual  channels,  and  knew  them  to 
be  from  defendant.     As  to  their  matter,  although  writ- 
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ten  after  the  act  of  seduction,  they  tended  to  show  the 
relations  that  had  existed  between  them,  and  contained 
acknowledgments  on  his  part  that  he  had  done  wrong, 
and  evident  allusions  to  his  previous  promises  to  marry 
her. 

(6).  The  exception  to  the  remarks  of  the  solicitor 
on  the  word  "beast"  (used  in  the  letter  in  place  of 
"best")  was  properly  overruled,  as  the  remarks  were 
merely  expressions  of  opinion  as  to  the  enormity  of  the 
defendant's  offence. 

(7).  The  first  charge  requested  by  the  defendant  was 
properly  refused.  Although  she  may  have  surrendered 
her  virtue  in  1898,  yet  she  might  have  yielded  to  him  in 
1901,  only  on  promise  of  marriage,  and  been  entitled  to 
the  protection  of  the  statute. — Suther  v.  State,  118 
Ala.  88. 

(8).  The  charge  re(] nested  by  defendant,  to  the  effect 
that  if  prosecutrix  had  intercourse  with  defendant  prior 
to  first  Thursday  after  Christmas,  1901,  then  she  was 
not,  on  that  day  a  chaste  woman,  was  proprely  refused, 
because,  1st,  she  may  have  been  mistaken  in  the  exact 
date;  2d,  even  though  she  had  previously  fallen,  she  may 
have  reformed,  and,  if  she  yielded  to  him  then  only  un- 
der promise  of  marriage,  she  may  have,  at  that  time, 
had  the  virtue  of  chastity  ♦  ♦  ♦  within  the  mean- 
ing of  the  statute,  entitling  her  to  its  protection." 
Suther  V.  State,  118  Ala.  88. 

(9).  The  charge  marked  (f)  was  properly  refused. 
It  would  not  have  been  proper  for  the  court  to  have 
charged  the  jury  that  they  could  infer  the  unchastity  of 
the  prosecutrix,  because  the  State  did  not  produce  testi- 
mony as  to  her  character. 

(10).  The  charge  marked  (h)  was  properly  refused. 
There  was  evidence  from  which  the  jury  might  have 
found  that  the  prosecutrix  was  corroborated  within  the 
requirements  of  the  statute. 

(11 ) .  While  it  is  true  that  the  mere  fact  that  the  par- 
ties were  engaged  to  be  married  and  had  sexual  inter- 
course is  not  sufficient  to  establish  the  fact  that  prose- 
cutrix yielded  on  account  of  the  promise  to  marry,  yet 
the  charge  requested  on  this  subject  was  defective;  1st, 

Vol.  142. 


Digitized  byLjOOQlC 


13«*]  OP  ALABAMA.  41 

[Weaver  v.  The  State.] 

in  the  omission  of  the  word  "and"  between  the  names  of 
defendant  and  Mollie  Jerkins;  and,  2d,  in  that  it  men- 
tioned the  promise  of  marriage  only,  as  the  moving  cause, 
and  required  the  jury  to  acquit,  though  they  might  have 
found  that  she  yielded  as  the  result  of  "arts"  or  "flat- 
tery." This  charge  was  also  faulty  in  that  it  required 
the  jury  to  acquit,  unless  the  prosecutrix  was  corrobora- 
ted, by  other  testimony  as  to  the  promise  to  marry, 
whereas  this  is  only  one  of  the  material  facts,  and  cor- 
roberation  as  to  either  of  the  material  facts,  so  as  to  sat- 
isfy the  jury  that  prosecutrix  was  worthy-  of  credit, 
would  be  sufficient. — Wilson  v.  State,  73  Ala.  527; 
Munkers  v.  State,  87  Ala.  94;  Suther  v.  State,  118 
Ala.  88. 

(12).  The  charge  numbered  3,  (by  reason  of  mis- 
takes in  transcribing  or  otherwise)  is  so  contradictory 
and  involved  that  it  is  not  possible  to  pass  on  it. 

(13).  Charge  numbered  4  was  properlj^  refused  be- 
cause, although  prosecutrix  may  have  been  willing  to 
commit  the  offense,  yet  she  still  may  have  had  sufficient 
control  to  have  enabled  her  to  resist  her  own  desires  as 
well  as  the  importunities  of  defendant,  until  she  had  the 
assurance  that  he  was  going  to  marry  her,  and  her  will- 
ingness may  have  been  the  result  of  his  arts  of  flattery. 

(14).  Charge  number  5  is  confusing  and  unintelligi- 
ble, (possibly  owing  to  the  incorrect  transcription). 

(15).  As  the  oral  charge,  given  by  the  court,  is  not 
net  out,  it  is  impossible  for  this  court  to  pass  upon  the 
correctness  of  the  charge  given,  at  the  request  of  the  so- 
licitor. 

(16).  The  motion  in  arrest  of  judgment  was  prop- 
erly overruled,  as  any  irregularities  in  the  formation  of 
the  jury  were  waived. — State  v,  Williams,  3  Stew.  454 ; 
Thomas  t\  State,  94  Ala.  75;  Howard  v.  State,  108  Ala. 
571. 

Tlie  judgment  of  the  court  is  affirmed. 

McCLELLAN,  C.  J.,  Tyson  and  Anderson,  J.  J.,  con- 
curring. 
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Tl^hlte  r.  The  State. 

Indictment  for  Bigamy. 

1.  Appeal  from  void  judgment;  thouid  he  digmigsed, — ^Judgment 
rendered  by  a  court  which  is  held  at  a  time  and  place  unau- 
thorized by  law,  is  void  and  appeal  therefrom  will  be  dis- 
missed. 

Appkal  from  the  Circuit  Court  of  Walker. 

Tried  before  the  Hon.  James  J.  Ray. 

The  appellant  in  this  case,  Bob  White,  was  indicted, 
tried  and  convic(ed  of  bigamy.  The  indictment  was 
preferred  by  the  grand  jury  at  the  spring  term,  1903,  of 
ihe  circuit  court  of  Walker  county. 

Trial  was  had  on  September  21,  1903,  when  Walker 
county  constituted  one  of  the  counties  in  the  14th  judi- 
cial circuit  under  the  provisions  of  what  was  know^n  as 
the  Lusk  I^aw  redistricting  the  circuit  courts  of  the 
State. 

M.  L.  Leith^  for  appellant. 

Masse  Y  Wilson,  Attorney -General,  for  the  State. 

DENSON,  J. — Upon  the  authority  of  the  case  of  the 
Htate  of  Alabama  ex  rel,  Attorney-General  v.  T.  Scott 
^ayre,  Jiidye,  etc.,  and  Henry  Walker  v.  The  State  of 
Alabama,  decided  at  the  present  term,  opinions  in  MSS., 
(he  judgment  of  this  case  must  be  reversed  and  the  cause 
remanded,  to  the  end  that  the  circuit  court  may  quash 
the  indictment  and  hold  defendant  to  answer  a  new  in- 
dictment. 

The  defendant  will  remain  in  custody  until  discharged 
according  to  law. 

Rever.sed  and  remanded. 

McClellan,  C.  J.,  Haralson,  Tyson,  Dowdell,  Simp- 
son and  Anderson,  J. J.,  concurring. 
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Rehearing  granted,  order  of  reversal  set  aside,  and  the 
appeal  is  dismissed  on  the  authority  of  the  case  of  Henry 
Vfolker  v.  State,  decided  at  the  present  term. 


Kendrick  i\  The  State. 

Prosecutiofi  for  Engaging  in  the  Business  of  Emigrant 
Agent  without  first  Obtaining  a  License. 

1.  Conaiitutional  law;  engaging  in  hu9ines9  of  emigrant  agent 
toithout  ohtaining  license. — The  Act  of  the  Legislature,  ap- 
proved October  1,  1903,  "to  prohibit  emigrant  agents  from 
plying  their  vocation  within  the  State  without  first  obtaining 
a  license  therefor/'  is  not  violative  of  the  14th  amendment  of 
the  Constitution  of  the  United  States,  or  of  section  31  of  the 
Constitution  of  Alabama;  and  said  act  is,  therefore,  valid. 

Appeal  from  the  County  Court  of  Elmore. 
Tried  before  the  Hon.  H.  J.  Lancaster. 
The  facts  of  the  case  are  sufficiently  stated  in  the  opin- 
ion. 

Frank  W.  Lull  and  Edwin  F.  Jonbs^  for  appellant, 
cited  Joseph  v,  Randolph,  71  Ala.  499 ;  State  v,  Ooodwin, 
33  W.  Va.  179  ;Mario7i  v.  Chandler,  6  Ala.  899 ;  Ex  Parte 
Burnett,  30  Ala.  461 ;  State  v.  Moore,  113  N.  C.  697. 

Massey  Wilson^  Attorney-General,  for  the  State, 
cited  Capital  etc.  Co.  v.  Board  of'Revenne,  117  Ala.  303; 
Phoenix  etc.  Co.  v.  Fire  Department,  117  Ala.  631 ;  Ex 
Parte  City  Cotmcil  of  Montgomery,  64  Ala,  463;  Oshurn 
V.  Mwyor,  44  Ala.  493;  Nathan  v.  Louisiana,  8  How- 
ard (U.  S.)  73  and  notes. 

SIMPSON,  J. — The  defendant  (appellant)  was  tried 
and  convicl:ed  of  the  offense  of  engaging  in  or  carrying 
on  the  business  of  an  emigrant  agent,  under  the  statute. 
Acts  1903,  p.  344. 
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Appellant's  contention  is  that  this  act  is  violative  of 
the  XIV  amendement  to  the  Constitution  of  the  United 
States,  and  also  of  §  31  of  the  Constitution  of  Alabama, 
providing  that  "emigration  shall  not  be  prohibited." 

We  hold  that,  in  so  far  as  the  XIV  amendment  to  the 
Constitution  of  the  United  States  is  concerned,  the  Su- 
preme Court  of  the  United  States  has  settled  this  ques- 
tion, in  favor  of  the  constitutionality  of  an  act  requiring 
a  license  tax  on  emigration  agents. — Williams  v.  Fear», 
179  U.  S.  270 ;  see  also  same  case,  35  S.  E.  Rep,  699. 

We  do  not  think  that,  in  so  far  as  this  right  of  the 
State  to  require  a  reasonable  license  tax  is  concerned, 
there  was  any  material  difference  between  that  case  and 
the  one  now  under  consideration.  As  said  in  that  case, 
so  in  this,  under  the  act  in  question,  "If  it  can  be  said  to 
affect  the  freedom  of  egress  from  the  State,  or  the  free- 
dom of  contract,  it  is  only  incidentally  and  remotely. 
The  individual  laborer  is  left  free  to  come  and  go  at 
pleasure,  and  to  make  such  contracts  as  he  chooses,  while 
those  whose  business  it  is  to  induce  persons  to  enter  into 
labor  contracts  and  to  change  their  location,  though  left 
fiee  to  contract,  are  subjected  to  taxation  in  respect  to 
that  business  as  other  citizens  are." — (P.  274-5). 

For  the  same  reason  it  cannot  be  said  that  there  is  any 
violation  of  the  emigration  feature  of  the  Constitution 
of  Alabama. 

It  is  undoubtedly  true,  as  insisted  upon  by  appellant, 
that  the  business  of  an  emigration  agent,  is  not  one  of 
those  occupations  which  are  recognizezd  as  so  injurious 
to  the  public  as  to  justify  discriminative  l^islation,  un- 
der the  police  power  of  the  State,  with  a  view  of  sup- 
pressing the  same. 

The  license  required,  in  this  case,  if  sustained  at  all, 
must  be  under  the  general  power  to  tax  occupations, 
and,  as  decided  by  this  court  in  other  cases,  while  it  is 
true  that  the  constitutional  provision  as  to  uniformity 
of  taxation  does  not  apply  to  the  license  tax  on  occupa- 
tions, and  while  absolute  uniformity  is  unattainable, 
yet,  if  there  is  such  great  discrimination  between  mem- 
bers of  the  same  class,  in  the  matter  of  levying  license 
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taxes  as  to  indicate  an  intention  to  burden  and  crush  out 
one,  it  will  be  declared  unconstitutional. 

Under  our  statutes  all  occupation  taxes  are  evidenced 
by  a  receipt  which  is  called  a  license,  so  that  we  do  not 
think  that  the  fact  that  this  is  spoken  of  in  the  act,  as 
a  license,  renders  the  act  any  the  less  a  tax  on  the  occu- 
pation for  revenue. 

Nor  does  the  fact  that  it  is  provided  for  by  a  special 
act,  in  "place  of  being  embodied  in  the  general  revenue 
bill,  aflfect  that  question.  Many  items  of  revenue  are  in- 
eluded  in  the  general  revenue  bill,  as  a  matter  of  con- 
venience, but  it  is  just  as  competent  for  the  legislature 
to  provide  for  revenue  by  separate  bills. 

We  underetand  the  principle  to  be  that  the  State  can 
divide  the  various  business  vocations  into  classes  for  the 
purpose  of  levying  occupation  taxes,  and  levy  varying 
amounts  on  the  different  occupations,  the  limitation  be- 
ing, 1st,  That  there  must  be  uniformity  among  members 
of  the  same  class  (and  the  classification  must  be  reas- 
onable) ;  and  2d,  The  State  cannot  levy  such  an  occupa- 
tion tax  on  any  useful  or  harmless  occupation,  as  will 
amount  to  a  prohibition  of  the  same.  And,  when  we  say 
harmless  occupation,  we  do  not  mean  to  prescribe  an  oc- 
cupation because  one  man,  in  the  lawful  pursuit  of  it, 
may  draw  away  business  from  another,  or  outrun  him 
in  the  race  for  patronage  or  trade,  but  harmless  in  the 
sense  of  not  being  demoralizing  in  its  tendency,  injuri- 
ous to  the  health  of  the  people,  promotive  of  disorder,  or 
interfering  with  the  rights  of  other  citizzens  to  be  pro- 
tected in  their  constitutional  privileges. 

We  do  not  interpret  the  statute  in  question  as  making 
it  an  offense  for  a  person  living  near  the  border  line  of 
the  State  to  employ  laborers  for  service  in  his  own  busi- 
ness beyond  the  limits  of  the  State,  as  contended  by 
counsel  for  appellant. 

The  title  of  the  act,  as  well  as  the  first  section,  indicate 
that  it  is  only  the  person  engaged  in  the  business  of  an 
emigrant  agent;  the  second  section  (which  is  the  one 
upon  which  the  contention  rests)  defines  an  "Emigrant 
Agent''  as  "any  person  engaged  in  hiring,"  etc.,  and  the 
fourth  section  refers  only  to  "any  person  doing  the  husi- 
nesa  of  an  emigrant  agent/^ 
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A  man  who  is  hiring  laborers  for  himself  is  not  an 
^'agent/^  and  in  so  hiring  he  is  not  "doing  the  business 
of  an  emigrant  agent /^ 

The  only  question  then,  which  remains  to  be  decided 
in  this  case  is  whether  or  not,  in  this  case,  the  license 
tax  imposed  is  so  excessive  and  unreasonable  as  to 
amount  to  a  prohibition  of  the  business,  or  (in  the  lan- 
guage of  the  Supreme  Court  of  the  United  States,  in 
Loivion  r.  titeele,  125  U.  S.  137),"  under  the  guise  of  pro- 
tecting the  public  interests,  arbitrarily  to  interfere  with 
I^rivate  business,  or  impose  unusual  and  unnecessary 
restrictions  upon  a  lawful  occupation." 

The  record  in  this  case  does  not  furnish  the  court  with 
any  data  from  which  it  can  say  that  the  license  tax  levied 
in  this  case,  is  so  discriminative  as  to  be  beyond  the  con- 
stitutional power  of  the  legislature  to  exact.  The 
amount  of  the  license  tax  is  the  same  as  that  sustained 
by  the  Supreme  Court  of  Georgia  and  of  the  United 
States  in  the  case  of  Williams  v.  Fears,  supra.  See  also 
Ex  parte  Sykes,  102  Ala.  173. 

The  judgment  of  the  court  is  affirmed. 

McClellan^  C.  J.,  Tyson  and  Anderson,  J.J.,  con- 
curring. 


Skinner  v.  The  State. 

Indictment  for  AssaiiJt  and  Battery, 

1.  Indictment;  invalid  when  preferred  hy  grand  jury  at  a  time  not 
legally  held. — An  indictment  which  is  preferred  by  a  grand 
jury  organized  at  a  term  of  the  Circuit  Court  which  is  held 
at  a  time  not  authorized  by  law,  is  void,  and  will  not  support 
a  judgment  of  conviction. 

Appeal  from  the  County  Court  of  Elmore. 
Tried  before  the  Hon.  H.  J.  Lancaster. 
The  appellant  in  this  case  was  indicted,  tried  and  con- 
victed for  an  assault  and  battery  with  a  weapon.     The 
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indictment  was  preferred  by  the  grand  jury  of  the  cir- 
cuit court  of  Elmore  county  on  March  10, 1904. 

No  counsel  marked  as  appearing  for  appellant. 

Massey  Wilson^  Attorney-General,  for  the  State. 

TYSON,  J. — The  indictment  upon  which  the  defend- 
ant was  convicted  is  void,  not  having  been  preferred  by 
a  grand  jury  organized  at  a  time  when  the  circuit  court 
for  Elmore  county  could  be  legally  held. — Kidd  v.  Burke, 
in  MS. ;  Walker  v.  State,  in  MS. 

Of  course,  without  a  valid  indictment  to  support  the 
judgment  of  conviction,  the  judgment  is  coram  non  ju- 
dice. 

Reversed  and  remanded. 

McClellan,  C.  J.,  DowDELL  and  Denson,  J.J.,  con- 
curring. 


Tallent  v.  The  State. 

Indictment  for  Selling  Property  upon  ivhich  there  teas 

a  Lien. 

L  Indictment  for  selling  property  covered  ty  lien;  code  form  suf- 
ficient.— An  Indictment  for  selling  personal  property  covered 
by  a  lien,  which  is  in  the  form  prescribed  by  the  Code  (Crim. 
Code,  p.  335,  form  78),  is  sufficient  and  not  subject  to  demur- 
rer. 

Appeal  from  the  Circuit  Court  of  Cherokee. 

Tried  before  the  Hon.  J.  A.  Bilbro. 

The  appellant  in  this  case  was  tried  and  convicted  un- 
der the  following  indictment:  "The  grand  jury  of  said 
county  charge  that  before  the  finding  of  this  indictment, 
I.  N.  Tallent,  whose  Christian  name  is  otherwise  un- 
known to  the  grand  jury,  with  the  purpose  to  hinder, 
delay  or  defraud  G.  K.  Appleton,  who  had  a  lawful  and 
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valid  claim  thereto  under  a  written  instrument,  to-wit., 
a  mortgage,  did  sell  or  remove  personal  property,  to-wit, 
a  shot  gun  of  the  value  of  fifteen  dollars,  the  said  I.  N. 
Tallent  having  at  the  time  a  knowledge  of  the  existence 
of  such  claim,  against  the  peace  and  dignity  of  the  State 
of  Alabama."  The  defendant  demurred  to  the  foregoing 
indictment  on  the  following  grounds:  1.  "The  indict- 
ment fails  to  allege  the  owner  of  the  property  sold  or 
removed.  2.  Said  indictment  fails  to  charge  any  of- 
fense under  the  law.  3.  It  fails  to  disclose  who  exe- 
cuted the  mortgage  that  Appleton  held."  This  de- 
murrer was  overruled. 

Upon  the  introduction  of  the  evidence,  the  defendant, 
among  other  charges,  requested  the  court  to  give  to  the 
jury  the  following  written  charge:  "If  the  jury  believe 
all  the  evidence,  they  must  find  the  defendant  not 
guilty.-'  The  court  refused  to  give  this  charge,  and  the 
defendant  separately  excepted. 

No  counsel  marked  as  appearing  for  appellant. 

Massey  Wilson^  Attorney-General,  for  the  State. 

SIMPSON,  J. — The  indictment  in  this  case,  is  in  the 
form  prescribed.  Criminal  Code,  p.  335,  and  the  demur- 
rer to  the  same  was  properly  overruled. 

The  court  erred  in  refusing  to  give  the  general  charge 
in  favor  of  the  defendant,  -^s  there  was  no  evidence  that 
the  defendant  either  removed  or  sold  the  gun  in  ques- 
tion.—Code  of  Ala.  §  4757. 

The  judgment  of  the  court  is  reversed  and  the  cause 
remanded. 

McClellan^  C.J.,  Tyson  and  Anderson,  J.J.,  con- 
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Dickens  v.  The  State. 

Indictment  for  the  Larceny  of  Crude  Turpentine. 

1.  Pleading  and  practice;  how  exceptions  reserved  considered  on  ap- 

peal.— A  bill  of  exceptions  is  construed  most  strongly  against 
the  party  excepting,  and  if  it  will  admit  of  two  constructions, 
one  of  which  will  reverse,  and  the  other  support  the  judgment, 
the  latter  construction  will  be  adopted. 

2.  Larceny;  crude  turpentine  subject  of  larceny. — Crude  turpentine 

which  has  run  from  the  top  of  a  pine  tree  into  boxes  which 
were  cut  into  the  tree  to  serve  as  receptables  for  the  turpen- 
tine, is,,  while  in  such  boxes,  the  subject  of  larceny. 

3.  Larceny  of  crude  turpentine;  when  evil  intent  and  felonious  tak- 

ing a  question  for  the  jury. — On  a  trial  under  an  indictment  for 
the  larceny  of  crude  turpentine  while  in  the  boxes  cut  into 
the  trees,  where  there  was  evidence  tending  to  show  that  the 
defendant  was  dipping  turpentine  for  a  third  party,  and  that 
he  was  not  beyond  the  line  of  the  property  owned  by  such 
third  party,  and  that  the  turpentine  was  taken  from  the  boxes 
by  the  defendant  in  the  day  time,  the  question  of  evil  intent 
and  felonious  taking  which  are  ingredients  of  larceny,  is  a 
question  for  the  jury,  and  the  general  affirmative  charge  re- 
quested by  the  defendant  is  properly  refused. 

Appeal  from  the  Circuit  Coijrt  of  Houston. 

Tried  before  the  Hon.  H.  A.  Peabce. 

The  appellant  in  this  case,  Ed  Dickens,  was  indicted, 
tried  and  convicted  of  larceny  of  three  gallons  of  crude 
turpentine. 

The  facts  of  the  case  are  sufficiently  stated  in  the  opin- 
ion. Upon  the  introduction  of  all  the  evidence  the  de- 
fendant requested  several  charges.  The  recital  of  the 
bill  of  exceptions  as  to  the  request  for  these  charges,  and 
the  charges  themselves,  were  as  follows:  (1).  "If  the 
jury  believe  the  evidence  they  will  acquit  the  defendant." 
(2).  "The  court  charges  the  jury  that  crude  gum  in 
the  boxes  is  real  property,  and  unless  the  jury  believe 
from  all  the  evidence  beyond  a  reasonable  doubt,  that 
the  defendant,  after  the  severance,  feloniously  took  and 
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carried  away  the  property,  then  they  must  acquit  the 
defendant."  (3.)  "If  the  jury  believe  the  evidence, 
they  will  find  the  defendant  not  guilty." 

W.  L.  Lee^  for  appellant. 

Massey  Wilson,  Attorney-General,  for  the  State,  cited 
State  t\  Moore,  11  Ired.  (33  N.  C.)  70;  State  v.  King,  98 
N.  C.  648;  Holly  v.  State,  54  Ala.  238;  Sullins  v.  State, 
53  Ala.  474. 

DENSON,  J.— The  defendant  was  indicted  for  the 
larceny  of  three  gallons  of  crude  turpentine. 

E.  R.  Register,  for  the  State,  testified  that  he  owned 
certain  turpentine  boxes  in  Houston  county;  that  the 
defendant  worked  some  boxes  adjoining  witness';  that 
in  June,  1903,  the  defendant  and  one  Ed  Ward  were  on 
his  land ;  that  when  witness  left  for  dinner  he  left  some 
boxes  near  the  line  undipped;  that  when  he  returned, 
the  boxes  had  been  dipped,  and  that  the  gum  dipi)ed  was 
worth  one  dollar  and  a  half;  that  the  defendant  was  near 
one  box  in  the  attitude  of  dipping,  and  witness  asked 
him  what  he  was  doing  and  the  defendant  walked  oflf. 
That  the  defendant  in  January  of  1903,  pointed  out  the 
line  betwcHin  the  boxes  and  witness'  boxes,  and  that  de- 
fendant was  across  the  line  that  he  pointed  out.  That 
tlie  gum  was  in  the  box  and  the  box  was  a  part  of  the 
trees  and  was  cut  into  the  trees  that  year.  The  witness 
was  asked,  "How  do  you  hold  the  boxes?"  He  answered 
by  a  lease  and  the  lease  is  in  writing.  The  defendant 
moved  to  exclude  the  answer  on  the  ground  that  there 
was  higher  evidence  of  the  lease,  and  that  it  was  incom- 
petent, the  court  overruled  the  motion,  and  the  defend- 
ant excepted. 

It  does  not  plainly  appear  from  the  bill  of  exceptions 
whether  or  not  the  above  question  was  asked  by.  the  de- 
fendant or  solicitor.  But  it  does  appear  from  the  bill 
that  the  witness  had  just  testified  that  he  held  by  a  writ 
ten  lease  and  had  not  the  lease  present,  and  on  motion 
of  the  defendant  the  court  excluded  the  evidence.  Then 
immediately  follows  in  a  separate  paragraph  in  the  bill, 
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the  word,  "Examination,"  the  question  above  set  out, 
then  the  answer  of  the  witness  above  quoted,  and  which 
the  court  declined  to  exclude. 

"A  bill  of  exceptions  is  construed  most  strongly 
against  the  party  excepting,  and  if  it  will  admit  of  two 
constructions,  one  of  which  will  reverse,  and  the  other 
support  the  judgment,  the  latter  construction  will  be 
adopted."— J/cGfcee's  case,  52  Ala.  224;  1  Brick.  Dig. 
251,  §  126.  A  reasonable  construction  of  the  bill  of  ex- 
ceptions is,  that  the  question  was  asked  by  the  defend- 
ant and  the  answer  which  the  defendant  moved  to  ex- 
clude was  drawn  out  by  that  question.  Adopting  this 
construction,  the  court  committed  no  error  in  overruling 
the  motion  to  exclude  the  evidence,  for  the  answer  given 
by  the  >vitness  was  directly  responsive  to  the  question, 
and  if  it  should  be  conceded  that  the  answer  was  illegal 
evidence,  yet  the  court  was  under  no  duty  to  exclude  it 
on  motion  of  the  party  who  introduced  it. — Toliver^s 
case,  94  Ala.  Ill ;  Wright's  case,  108  Ala.  60. 

Ward,  a  witness  for  the  State,  testified  that  he  and  the 
defendant  dipped  some  boxes  where  Register  testified 
that  defendant  dipped;  that  it  was  just  after  dinner; 
that  it  was  on  Mr.  Pope's  land  as  witness  understood 
the  land  w^hich  defendajit  was  working,  and  that  he  was 
hired  by  the  defendant. 

The  defendant  testified  that  he  dipped  the  boxes,  but 
that  they  were  the  boxes  of  Mr.  Pope  and  he  was  work- 
ing the  boxes  on  halves.  That  he  did  in  January,  1903, 
point  out  the  line  to  Register,  and  he  was  not  over  the 
line  so  pointed  out.  That  he  remained  in  the  woods  and 
dipp<Hl  the  remainder  of  the  day,  and  that  Register  also 
remained  and  dipped. 

One  question  presented  by  the  affirmative  charge,  is, 
whether  or  not  crude  turpentine  which  had  run  from 
the  body  of  the  tree  above  into  boxes  which  were  cut  into 
the  tree  to  serve  as  receptacles  for  the  turi)entine,  was 
the  subject  of  larceny.  This  identical  question  has 
never  been  presented  to  this  court  for  decision,  but  we 
are  relieved  of  difficulty  in  the  decision  of  it  by  the  fact, 
that  the  question  was  considered  by  the  Supreme  Court 
of  North  Carolina,  in  the  case  ©f  The  State  v.  William 
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Moore,  11  Ired.  70,and  in  what  appears  to  us,  a  well  con- 
sidered opinion  by  Ruffin,  C.  J.,  the  court  answered 
the  question  in  the  affirmative.  In  this  opinion  the 
court,  after  reciting  the  means  by  which  the  turpentine 
was  made  to  flow,  uses  this  language:  "such  being  the 
process  in  this  business,  it  seems  clear,  that  turpentine, 
when  in  the  boxes  in  the  state  to  be  dipped  up,  is  person- 
ality. It  no  longer  forms  a  part  of  the  tree,  but  it  exists 
separate  from  the  tree,  and  has  been  separated  by  a  pro- 
cess of  labor  and  cultivation.  The  box,  though  in  the 
tree,  is  but  a  convenient  receptacle  for  the  turpentine, 
after  it  has  been  extracted  or  has  been  made  to  exude 
from  the  pores,  which  contained  it,  while  in  the  tree,  as 
a  part  of  it.  When  it  ceases  to  be  a  part  of  the  tree,  it 
necessarily '  becomes  a  chattel."  This  case  was  reaf- 
firmed and  followed  in  the  case  of  The  State  v.  Kvng,  98 
N.  C.  648.  We  think  the  reasoning  employed  by  the  em- 
inent jurist  in  the  case  from  which  the  above  extract  was 
taken  is  sound,  and  that  the  conclusion  there  reached  is 
correct.  We,  therefore,  hold  that  the  turpentine  was 
the  subject  of  larceny. 

If  the  defendant  at  the  time  he  dipped  the  turpentine 
did  it  under  the  honest  belief  that  it  was  within  Pope's 
land  line,  and  that  it  belonged  to  Pope,  then  the  evil  in- 
tent which  is  an  ingredient  of  larceny  would  have  been 
lacking,  but  this  question  the  court  could  not  properly 
take  away  from  the  jury,  and  also  the  question  whether 
or  not  from  all  the  evidence,  the  taking  of  the  turpentine 
was  done  feloniously,  notwithstanding  the  taking  might 
have  been  openly  done,  was  properly  left  for  the  jury  to 
determine. — Boimer's  case,  125  Ala.  49;  Taibcrt^s  case, 
121  Ala.  33;  Dozirr's  case,  130  Ala.  57.  It  follows  that 
the  charges  requested  by  the  defendant  were  properly 
refused. 

Considering  the  view  we  have  taken  of  the  case,  it  is 
unnecessary  to  determine  whether  the  charges  of  defend- 
ant were  presented  as  an  entirety. 

No  error  having  been  found  in  the  record,  the  judg- 
ment of  conviction  is  affirmed. 

Affirmed. 

McClellan^  C.J.,  Tyson  and  Dowell^  J.J.,  concur- 
ring. 
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[Fleming  v.  The  State.] 

Fleming:  v.  The  Sfitate. 

Indictment  for  Gaming. 

1.  Construction  of  act  creating  city  court  of  Gadsden;  rule  of  prac- 
tice on  appeal;  trial  hy  court  without  jury, — Under  the  stat- 
ute creating:  and  establishing  the  city  court  of  Gadsden  (Acts 
1900-01,  p.  1298),  providing  that  where  a  cause  is  tried  by  the 
court  without  a  jury  "either  party  may,  by  bill  of  exceptions, 
also  present  for  review  the  conclusions  and  Judgment  of  the 
court  on  the  evidence,"  etc.,  the  appellate  court  can  not  re- 
view the  correctness  of  the  conclusion  and  judgment  of  the 
court  upon  the  evidence,  unless  it  is  disclosed  in  the  bill  of 
exceptions  that  an  exception  was  reserved  thereto. 

Appeal  from  the  City  Court  of  Gadsden. 

Tried  before  the  Hon.  John  H.  Disque. 

The  appellant  in  this  case  was  indicted,  tried  and  con- 
victed for  gaming.  Under  the  opinion  on  the  present 
appeal  it  is  unnecessary  to  set  out  the  facts  in  detail. 

No  counsel  marked  as  appearing  for  appellant. 

Massey  Wilson,  Attorney-General,  for  the  State,  cited 
Denso7i  v,  Gray^  113  Ala.  608;  Ala,  etc.  Co.  v.  Gamer, 
119  Ala,  70. 

ANDERSON,  J.— This  case  was  tried .  by  the  judge 
without  a  jury.  There  is  no  error  in  the  record,  and  the 
defendant  seeks  by  bill  of  exceptions  to  have  us  review 
the  ruling  of  the  trial  judge  upon  the  facts. 

Section  15  of  the  Act  of  1900-01,  page  1298,  declaring 
the  powers  and  regulating  the  jurisdiction  of  the  City 
Court  of  Gadsden  is  as  follows:  "Be  it  further  enacted, 
That  in  the  trial  of  any  cause  at  law,  either  civil  or  crim- 
inal, without  a  jury  in  said  city  court  in  addition  to  the 
question  which  may  be  under  existing  laws,  presented 
to  the  Supreme  Court  for  review,  either  party  to  the  civil 
cause  or  the  defendant  in  the  criminal  cause,  may  by 
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bill  of  exceptions,  also  present  for  review  the  conclu- 
sions and  judgments  of  this  court  on  the  evidence,  and 
the  Supreme  Court  shall  review  the  same  without  any 
presumption  in  favor  of  the  court  below,  on  the  evi- 
dence, and  if  there  be  error,  shall  render  such  judgment 
in  the  cause  as  the  court  below  should  have  rendered,  or 
reverse  and  remand  the  same  for  further  proceedings  in 
the  said  city  court  as  the  supreme  court  shall  deem 
right." 

While  the  bill  of  exceptions  in  this  case  contains  the 
finding  of  the  judge,  it  does  not  show  that  an  exception 
was  taken  to  the  conclusion  reached  by  him.  We  have 
often  held  in  construing  this  section  as  contained  in 
many  acts  relating  to  inferior  courts,  that  where  the 
record  failed  to  show  that  there  was  an  exception  re- 
served to  the  conclusion  and  judgment  of  the  court  be- 
low on  the  evidence,  this  court  by  the  terms  of  the  stat- 
ute, is  without  jurisdiction  or  authority  to  review  the 
correctness  of  the  conclusion  of  the  judge  upon  the  evi- 
dence.— Denson  v.  Grwy,  113  Ala,  608;  Ala,  Winery  Co. 
V  Garner y  119  Ala.  70 ;  Murray  v.  Monk,  in  MS. 

The  judgment  of  the  city  court  is  affirmed. 

McClellan^  C.  J.,  Tyson  and  Simpson,  J.  J.,  con- 
curring. 
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[Jackson  v.  The  State.] 

Jackson  v.  The  State. 

Prosecution  for  Assault  and  Battery, 

1.  Pleading  and  practice;  plea  in  abatement;  eftect  of  recital  of 
judgment  entry  as  to  joinder  of  issue. — ^Where  a  prosecution 
Is  commenced  by  an  affidavit  or  complaint,  and  the  record  dis- 
closes that  a  plea  in  abatement  was  filed  to  the  affidavit,  but 
it  does  not  show  any  disposition  whatever  of  the  plea,  and  the 
judgment  entry  affirmatively  shows  that  issue  was  joined  upon 
the  plea  of  not  guilty,  a  judgment  of  guilty  against  the  de- 
fendant is  not  erroneous  upon  the  ground  that  it  fails  to  re- 
spond to  the  issue  presented  by  the  plea  in  abatement. 

Appeal  from  the  County  Court  of  Elmore. 

Tried  before  the  Hon.  H.  J.  Lancaster. 

The  prosecution  in  this  case  was  commenced  by  an 
affidavit  purporting  to  be  made  before  the  judge  of  the 
county  court  of  Elmore  county,  charging  the  appellant, 
Phill  Jackson,  with  having  committed  an  assault  and 
battery  upon  one  Lindsey  Jeter.  It  is  shown  by  the  rec- 
ord that  the  defendant  interposed  a  plea  in  abatement  to 
the  affidavit  and  warrant,  upon  the  ground  that  they 
were  insufficient  for  the  institution  of  the  prosecution. 
The  cause  was  tried  by  the  court  without  the  interven- 
tion of  the  jury.  The  bill  of  exceptions  contains  the 
statement  that  the  facts  set  forth  in  the  plea  of  abate- 
ment were  admitted  to  be  true,  and  upon  the  question 
being  submitted  to  the  court,  said  plea  in  abatement  was 
overruled. 

The  judgment  entry* recites  as  follows :  "The  defend- 
ant being  duly  arraigned  upon  the  charge,  for  his  plea 
thereto  says  he  is  not  guilty.  Issue  being  joined  on  this 
plea,  a  trial  is  had,  and  after  hearing  all  the  evidence  in 
the  case,  it  is  the  judgment  of  the  court  that  the  defend- 
ant is  guilty  of  assault  and  battery.  It  is  further  con- 
sidered and  adjudged,  etc." 

No  counsel  marked  as  appearing  foi  appellant. 
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Massey  Wilson,  Attorney-General,  for  the  State. 

TYSON,  J. — ^While  the  record  discloses  a  plea  in 
abatement  to  the  affidavit,  upon  which  the  defendant 
was  arrested  and  tried,  it  does  not  show  any  disposition 
whatever  of  the  plea.  The  judgment  entry  affirmatively 
shows  that  issue  was  joined  upon  the  plea  of  not  guilty, 
which  excludes  any  assumption  that  the  issue  was  joined 
on  the  plea  in  abatement.  There  is,  therefore,  no  room 
for  the  application  of  the  principle  that  the  finding  of 
the  court  was  erroneous  in  failing  to  respond  to  the  issue 
presented  by  the  plea  in  abatement. — Damnelley  v.  State, 
130  Ala.  132,  135. 

No  error  appearing  on  the  record,  the  judgment  of 
conviction  must  be  affirmed. 

Affirmed. 


Wester  i\  The  State. 

Indictment  for  Ahandoning  a  Family, 

1.  Indictment  for  abandoning  family;  wife  competent  witness. — ^The 

statute  making  the  wife  a  competent  witness  against  her  hus- 
band under  an  indictment  for  abandoning  his  family  (Acta 
1903,  p.  32),  is  not  an  ex  post  facto  law  within  the  meaning 
of  the  constitutional  provision. 

2.  Indictment  for  abandoning  family;  admissibility  of  evidence. — 

On  a  trial  under  an  indictment  for  abandoning  his  family,  it  is 
not  competent  for  the  defendant  to  ask  the  witness  whether 
or  not  he  had  taken  liberties  with  his  wife's  person  prior  to 
the  abandonment. 

Appeal  from  the  City  Court  of  Gadsden. 

Tried  before  the  Hon.  John  H.  Disque. 

The  appellant  in  this  case  was  indicted,  tried  and  con- 
victed for  abandoning  his  family  and  leaviuja:  them  in 
danger  of  becoming  a  burden  to  the  public.  The  indict- 
ment was  preferred  and  filed  in  court  on  September  26, 
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1902.  The  State  introduced  Vandy  Wester,  the  wife  of 
the  defendant.  The  defendant  objected  to  the  examina- 
tion of  his  wife  as  a  witness  upon  the  ground  of  incom- 
petency. The  court  overruled  the  objection,  and  the  de- 
fendant duly  excepted. 

The  witness  testified  that  she  was  married  to  the  de- 
fendant on  July  21st,  1901,  that  a  baby  was  born  to  them 
on  March  31,  1902,  and  that  on  April  20,  1902,  the  de- 
fendant carried  her  and  her  child  to  her  father's  and 
abandoned  them,  and  had  contributed  nothing  to  her 
support  or  the  support  of  the  child.  Jasi>er  Boan,  a 
witness  for  the  State,  testified  that  he  had  known  the 
defendant's  wife  for  eight  or  nine  years;  that  during  a 
part  of  that  time  he  lived. in  the  same  community  with 
her,  and  for  a  period  of  three  years  visited  her ;  that  dur- 
ing the  last  four  or  five  years  he  had  known  very  little 
of  the  defendant's  wife.  Whereupon  the  defendant 
asked  the  witness  the  following  question:  "Did  you, 
during  the  time  you  visited  her,  take  any  liberties  i;\ith 
her  person?"  The  State  objected  to  this  question.  The 
court  sustained  the  objection,  and  the  defendant  duly 
excepted.  A  similar  question  was  asked  Luther  Jolly, 
a  witness  for  the  defendant.  The  same  objections  and 
rulings  were  made  to  this  question.  Thereupon  the 
court  stated  to  the  defendant's  attorney:  "You  may 
ask  the  witness  if  he  ever  had  adulterous  intercourse 
with  Vandy  Wester."  This  question  was  asked,  and 
the  witness  answered  "No." 

Lee,  Lee  &  Lee,  for  appellant. — Cited  Hart  v.  State 
40  Ala.  32. 

Massey  Wilson,  Attorney-General,  for  the  State. 

SIMPSON,  J. — There  was  no  error  in  allowing  the 
wife  of  the  defendant  to  testify  in  this  case. — Acts,  1903, 
p.  32. 

This  act  is  not  an  ex  post  fdctolscw,  within  the  mean- 
iitg  of  the  constitutional  provision.  "A  statute  which 
simply  enlarges  the  class  of  persons  who  may  be  compe- 
tent to  testify,  is  not  ex  post  facto  in  its  application  to 
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offenses  previously  committed." — Hopt  v.  People  of 
Utah,  110  U.  S.  575;  Mrous  v.  State,  (31  Tex.  Grim.  Rep. 
597)  37  Am.  St.  Rep.  834. 

The  questions  asked  the  witnesses  Jasper  Roan  and 
Luther  Jolly  were  leading,  and,  in  addition,  while  the 
testimony  sought  to  be  elicited,  might  possibly  have  been 
competent  in  connection  with  other  circumstances  tend- 
ing to  prove  adultery  on  the  part  of  defendant's  wife, 
yet,  as  there  was  no  other  testimony  tending  that  way, 
and  the  defendant  was  permitted  to  ask  the  witnesses 
the  direct  question  as  to  whether  they  had  committed 
adultery  with  her,  which  questions  were  answered  in 
the  negative,  there  was  no  error  in  sustaining  the  objec- 
tion to  this  testimony. 

The  judgment  of  the  court  is  affirmed. 

McClellan,  C.J.,  Tyson  and  Anderson^  J. J.,  concur- 
ring. 


142     68 

Itl  ^  Yeats  V.  The  State. 

Prosecution  for  Carrying  Concealed  Weapon, 

1.  Trial  and  its  incidents;  general  request  for  charges  by  defendant; 

how  reviewed  on  appeal. — The  recital  In  biU  of  exceptions  that 
the  defendant  "asked  the  court  to  give  the  following  charges  in 
writing,  to-wit:"  followed  by  four  charges  numbered  consecu- 
tively, does  not  show  that  the  court  was  separately  requested 
to  give  each  of  said  charges;  and  the  court  cannot  be  put  in 
error  for  refusing  to  give  said  charges  unless  there  was  error 
in  refusing  all  of  them. 

2.  Charge  of  court  to  jury;  reasonable  doubt. — In  a  criminal  case, 

a  charge  which  Instructs  the  jury  that  before  the  defendant 
can  be  convicted,  "each  and  everyone  of  you  must  be  persuaded 
beyond  a  reasonable  doubt  to  a  moral  certainty,  and  to  the  ex- 
clusion of  every  reasonable  hypothesis"  of  defendant's  guilt 
as  charged,  is  erroneous  and  properly  refused. 
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Appeal  from  the  County  Court  of  Coflfee. 

Tried  before  Hon.  John  M.  Loflin. 

The  appellant  in  this  case  was  tried  and  convicted  of 
carrying  a  pistol  concealed  about  his  person.  The  facts 
relating  to  the  ruling  of  the  trial  court  which  is  reviewed 
on  the  present  appeal  are  sufficiently  stated  in  the  opin- 
ion. 

Among  the  charges  requested  by  the  defendant  in  the 
manner  as  set  forth  in  the  opinion  was  the  following: 
"4.  The  court  charges  the  jury  that  each  and  every  one 
of  you  must  be  persuaded  beyond  all  reasonable  hypoth- 
esis, that  the  defendant  on  the  occasion  testified  to  by 
the  State's  witnesses,  had  the  pistol  concealed  on  his 
person,  or  you  must  acquit  the  defendant." 

SoLLiE  &  KiEKiAND^  for  appellant. 

Massey  Wilson,  Attorney-General,  for  the  State,  cited 
Harden  v.  Cunninghams  136  Ala.  263;  Verberg  v.  State, 
137  Ala.  73;  Kennedrj  v.  Hiate,  85  Ala,  26;  JefferscHi  v. 
State,  110  Ala.  89. 

DENSON,  J. — The  only  question  presented  for  review 
by  the  record  in  thiiS  case  relates  to  the  refusal  by  the 
C(  urt  to  give  certain  special  charges  that  were  requested 
in  writing  by  the  defendant. 

The  bill  of  exceptions  with  reference  to  the  manner  in 
which  the  charges  were  presented  to  the  court  contains 
this  statement,  viz:  "This  being  all  the  evidence,  the 
defendant  after  the  court  had  given  the  general  charge 
to  the  jury,  asked  the  court  to  give  the  following  charges 
in  writing,  to- wit:"  Then  follow  four  charges,  num- 
bered 1,  2,  3  and  4,  respectively. 

In  the  case  of  McGehee  v.  State,  52  Ala.  224,  the  bill 
of  exceptions  contained  this  statement,  viz:  "The  de- 
fendant requested  the  court  to  give  the  following  charges 
in  writing,  which  the  court  refused,  and  to  the  refusal  of 
the  court  to  charge  as  requested,  the  defendant  ex- 
cepted." Then  followed  charges  numbered  from  one  to 
four,  inclusive.  The  court  construing  the  bill  used  the 
following  language :     "A  bill  of  exceptions  is  construed 
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most  strongly  against  the  party  excepting,  and  if  it  will 
admit  of  two  constructions,  one  of  which  will  reverse, 
and  the  other  support  the  judgment,  the  latter  construc- 
tion will  be  adopted.  A  reasonable  construction  of  the 
bill  of  exceptions  is,  that  the  charges  requested  were  re- 
quested not  separately,  but  as  a  whole.  Adopting  this 
construction,  if  any  one  of  the  charges  is  erroneous, 
there  was  no  error  in  refusing  the  whole."  This  rule  in 
construing  bills  of  exceptions  has  been  several  times  fol- 
lowed.— Harden  v.  Cunningham,  136  Ala.  263;  Yerberg 
V.  State,  137  Ala.  73;  Bell's  case,  37  Sou.  Rep.  281. 

Construing  the  bill  of  exceptions  by  the  rule  above 
stated,  if  one  of  the  four  charges  requested  is  bad,  the 
court  did  not  err  in  refusing  all  of  them. 

In  the  case  of  Haricell  v.  Phillips,  Buttorff  Mfg.  Co., 
123  Ala.  464,  cited  by  counsel  for  appellant,  the  only 
question  there  determined  by  the  court  is  that  it  is  un- 
necessary to  reserve  exceptions  to  the  giving  or  refusal 
of  written  charges,  as  the  statute  ( §  613  of  the  Code  of 
1896),  dispenses  with  the  necessity  to  reserve  exceptions 
to  such  rulings,  consequently  that  case  is  not  in  conflict 
with  what  we  have  said  above. 

Charge  numbered  4  is  bad,  in  that  it  required  an  ac- 
quittal of  the  defendant  upon  a  failure  of  any  one  of  the 
jurors  to  be  convinced  of  defendant's  guilt  beyond  a 
reasonable  doubt. — HaJe's  case,  122  Ala.  85 ;  Goldsmith'^ 
ca^e,  105  Ala.  8;  Cunningham's  case,  117  Ala,  59. 

There  is  no  error  in  the  record,  and  the  judgment  of 
the  court  is  aflftrmed. 

McClellan,  C.J.,  Haralson  and  Dowdell,  J. J.,  con- 
curring. 
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[State  y.  Johns.]  i 


State  V.  Johns. 

Habeas  Corpus  Proceedings. 

1.  Indictment;  insufficiency  of  charge  of  adultery, — An  indictment 
which  charges  that  the  defendant,  "a  man  did  live  with  ♦  ♦ 
♦  ♦  ♦  ♦  a  woman,  against  the  peace  and  dignity  of  the 
State  of  Alahama/'  charges  no  offense  against  the  laws  of  this 
State. 

Appeal  from  Order  of  Probate  Judge  of  Clay  County. 
Heard  before  the  Hon.  F.  J.  Ingram. 
The  facts  of  the  case  are  sufficiently  stated  in  the  opin- 
ion. 

No  counsel  marked  as  appearing  for  appellee. 

Massey  Wilson^  Attorney-General,  for  the  State. 

TYSON,  J. — The  appeal  in  this  case  is  by  the  solicitor 
from  an  order  of  the  judge  of  probate  discharging  the 
petitioner  on  writ  of  habeas  corpus,  on  the  ground  that 
the  indictment  for  which  the  warrant  for  his  arrest  was 
issued  charges  no  offense  known  to  the  law. 

The  indictment  and  warrant  are  both  shown  in  the 
return  of  the  sheriff  in  answer  to  the  mandate  issued 
upon  the  petition. 

The  indictment  simply  charges  that  the  petitioner,  a 
man,  did  live  with  MoUie  Sorrell,  a  woman,  against  the 
peace  and  dignity  of  the  State  of  Alabama.  Clearly,  no 
offense  against  the  law  is  here  charged. 

"A  court  can  punish  for  no  act  except  what  is  made 
criminal  by  law;  it  has  no  power  to  punish  for  some- 
thing unknown  to  the  law.  It  has  jurisdiction  to  try 
and  punish  only  certain  offenses,  and  those  must  be 
made  criminal  by  law.  If  an  indictment  shows  no  of- 
fense, there  is  no  criminality  shown,  and  there  is  nothing 
of  which  a  court  can  take  jurisdiction.     And  if  a  court 
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have  no  jurisdiction  its  action  is  void — ^a  condition 
which  is  the  very  object  of  hahens  corpus  to  cure.  Void- 
able informalities  or  irregularities  are  not  reached  by  it, 
but  fatal  jurisdictional  defects  are  ever  within  its  range, 
either  before  or  after  indictment,  and  even  after  convic- 
ticm  and  judgement. — Note  1  to  §  245  in  Church  on  Ha- 
beas Corpus;  15  Am.  &  Eng.  Encj'.  Law,  (2d  ed.)  200. 
Affirmed. 

McClellan,  C.J.,  Simpson  and  Anderson,  J.J.,  con- 
curring. 
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Habeas  Corpus  Proceedings. 

1.  Act  creating  Houston  County;  notice  of  intention  to  apply  for  the 
passage  of  the  law  creating  said  county  sufficient. — ^The  notice 
given  of  the  intention  to  apply  to  ihc  L€2:i;'ature  of  the  State 
of  Alabama  of  1903,  for  the  passage  of  a  law  creating  a  new 
county  out  of  portions  of  Henry,  Dale  and  Geneva  Counties, 
was  sufficient  under  Section  106  of  the  Constitution,  and  was 
not  subject  to  constitutional  objections,  because  it  failed  to 
state  the  boundaries  of  the  new  county,  as  defined  and  fixed 
in  the  act. 

Appeal  from  the  Order  of  the  Judge  of  the  Twelfth 
Judicial  Circuit. 

Heard  before  the  Hon.  11.  A.  Pearce. 

The  appellant  in  this  case,  Gus  Law,  was  arrested  and 
imprisoned  in  the  county  jail  of  Hcmston  county,  by 
virtue  of  a  warrant  issued  by  tlie  Hon.  George  Leslie, 
who  was  the  judge  of  probate  and  county  judge  of  said 
cc»unty.  While  so  imprisoned,  the  said  Law  filed  his 
petition  addressed  to  the  Hon.  H.  A.  Pierce,  judge  of  the 
12th  judicial  circuit,  for  a  writ  of  habeas  corpus,  for  the 
purpose  of  being  discharged  from  such  imprisonment 
The  grounds  of  the  discharge,  as  set  forth  in  the  petition. 
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was  that  the  act  of  the  legislature  of  Alabama  of  1903, 
creating  Houston  county,  was  unconstitutional  and  void 
in  that  said  act  was  a  local  act,  and  that  the  notice  given 
of  the  intention  to  introduce  the  act  creating  said  Hous- 
ton county  in  the  legislature  was  insufficient  and  not 
such  notice  as  required  by  Section  106  of  the  Constitu- 
tion of  1901. 

Upon  the  hearing  of  the  habeas  corpus  the  petition 
was  dismissed  and  the  prisoner  was  remanded  to  the 
custody  of  the  sheriff  of  Houston  county.  From  this 
judgment  and  order  the  petitioner  appeals. 

E.  D.  Crawford,  for  appellant,  cited  Wallace  v.  Board 
of  Revenue,  37  So.  Rep.  323. 

Massey  Wilson^  Attorney-General,  and  Espey  &  Far- 
mer^ for  the  State. 

DOWDELL,  J. — The  principal,  and  w^e  might  say,  the 
only  question  presented  for  our  consideration  and  deter- 
mination, is  one  that  involves  the  validity  of  the  act  of 
the  legislature  creating  the  new  county  oif  Houston. 

The  only  insistence  against  the  validity  of  the  act,  is 
based  upon  the  theory  of  a  failure  to  give  the  notice  as 
required  in  §  106  of  the  Constitution.  And  that  such 
failure  to  comply  with  the  requirements  of  said  section 
as  to  notice,  consisted  in  the  omission  to  state  the  sub- 
stance of  the  proposed  law  in  the  notice  that  was  given. 
The  sole  question  then  is,  did  the  notice  which  was  given 
contain  a  statement  of  the  substance  of  the  proposed 
law,  or  in  other  words,  was  the  statement  of  the  sub- 
stance of  the  proposed  law  as  contained  in  the  given  no- 
tice within  the  contemplation  of  the  constitutional  pro- 
vision. It  is  not  questioned  that  the  requirements  of 
the  Constitution  in  all  other  respects  were  complied  with 
in  the  enactment  of  the  statute  under  consideration. 

The  notice  given  was  as  follows :  "To  whom  it  may 
concern."  "You  will  take  notice  that  at  the  next  session 
of  the  legislature  of  the  State  of  Alabama  an  applica- 
tion will  be  made  for  the  passage  of  a  law  to  create  a 
new  county  out  of  portions  of  Henry,  Dale  and  Geneva 
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counties,  which  new  county  will  be  called  "Liberty," 
and  to  define  and  fix  the  boundaries  of  said  new  county." 
This  December  29,  1902,"  signed  by  G.  H.  Malone  and 
others. 

That  part  of  section  106  of  the  Constitution  pertinent 
to  the  question  before  us  reads  as  follows ;  ♦  ♦  ♦  ♦ 
"which  notice  shall  state  the  substance  of  the  proposed 
law,"  etc. 

Section  39  of  Article  2  of  the  Constitution  under  the 
head  of  State  and  County  Boundaries,  is  as  follows: 
"Section  39.  The  legislature  may  by  a  vote  of  two- 
thirds  of  each  house  thereof  arrange  and  designate 
boundaries  for  the  several  counties  of  this  State,  which 
boundaries  shall  not  be  altered,  except  by  a  like  vote; 
but  no  new  county  shall  be  formed  hereafter  of  less  ex- 
tent than  six  hundred  square  miles,  and  no  existing 
county  shall  be  reduced  to  less  than  six  hundred  square 
miles ;  and  no  new  county  shall  be  formed  unless  it  shall 
contain  a  suJBficient  number  of  inhabitants  to  entitle  it 
to  one  representative  under  the  ratio  of  representation 
existing  at  the  time  of  its  formation,  and  leave  the  county 
or  counties  from  which  it  is  taken  with  the  required 
number  of  inhabitants  to  entitle  such  county  or  counties, 
each',  to  separate  representation;  provided,  that  out  of 
the  counties  of  Henry,  Dale  and  Geneva  a  new  county 
of  less  than  six  hundred  square  miles  may  be  formed  un- 
der the  provisions  of  this  article,  so  as  to  leave  said  coun- 
ties of  Henry  and  Dale  and  Geneva  with  not  less  than 
five  hundred  square  miles  each," 

The  title  of  the  act  in  question  reads  as  follows :  "Tq 
create  out  of  the  counties  of  Henry,  Dale  and  Geneva  a 
new  county,  to  be  called  Houston,  and  to  define  the 
boundaries  thereof."— Local  Acts,  1903,  p.  225.  This 
act  contains  two  sections.  By  the  first  section  the  new 
county  is  declared  created  out  of  the  counties  of  Henry, 
Dale  and  Geneva,  and  is  given  the  name  of  Houston. 
In  the  second  section,  the  boundaries  of  thejnew  county 
are  defined. 

The  insistence  is,  that  the  notice  of  the  proposed  law 
should  have  stated  the  boundaries  of  the  new  county  as 
defined  and  fixed  in  the  act,  and  failing  in  this,  the  notice 
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failed  to  state  the  substance  of  the  proposed  law,  as  re- 
quired by  §  106  of  the  Constitution. 

In  the  case  of  Wallace  v.  Board  of  Revenue,  37  So. 
Eep.  321,  having  under  consideration  that  provision  in 
§  106  of  the  Constitution  with  which  we  are  dealing,  this 
court  in  an  opinion  by  Justice  Haralson,  among  other 
things  said :  ♦  ♦  ♦  "Any  notice,  therefore,  which 
falls  short  of  advising  the  public  of  the  substance  of 
such  legislation,  would  be  deceptive  or  misleading,  de- 
priving those  opposed  to  it,  of  a  fair  opportunity  to  pro- 
test against  and  oppose  it«  enactment." 

"The  word  ^substance'  as  employed  in  the  section  can- 
not be  said  to  be  synonymous  with  ^subject',  or  mere 
purpose.  It  means  "the  essential  or  material  part,  es- 
sence, abstract,  compendium,  meaning  Worcester's  Dic- 
tionary." The  opinion  then  referring  to  the  debates  had 
on  the  subject  in  the  constitutional  convention,  quotes 
the  reply  of  the  chairman  of  the  committee,  to  an  en- 
quiry by  one  of  the  members  on  the  floor,  as  to  the  mean- 
ii^g  of  the  terms  "substance  of  the  proposed  law"  as  em- 
ployed in  the  section,  which  reply  by  the  chairman  was: 
"The  committte  did  not  desire  that  the  community 
should  be  misled  as  to  the  purpose  of  the  law,  and  some- 
times the  caption  of  the  law  is  very  misleading,  and  it 
was  to  obviate  advantage  b(?ing  taken  of  the  public  in 
the  matter  that  it  was  written  as  it  is."  "The  section 
was  then  adopted."  Following  this  Justice  Haralson^ 
in  his  opinion,  says:  "Prom  this  it  would  seem  that  it 
was  intended  that  the  essential  or  material  part,  the  es- 
sence, the  meaning,  or  an  abstract  or  compendium  of  the 
law,  was  to  be  given,  and  not  its  mere  ptirpose  or  sub- 
ject." It  was  further  said  in  that  case,  "The  title  of  a 
bill  may  give  notice  of  its  substance,  but  most  often  it 
doe^  not."  That  is  to  say,  that  the  substance  of  a  bill 
may  be  contained  in  its  title,  which  we  think  is  true  in 
this  case  we  have  before  us. 

The  Constitution  expressly  authorizes  the  creation  of 
a  new  county  out  of  the  counties  of  Henry,  Dale  and 
Geneva,  and  in  so  doing  fixes  a  minimum  limitation  of 
territorial  area  of  the  remaining  counties  from  which 
the  new  county  is  created  at  five  hundred  square  miles, 
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which  is  diflferent  from  the  provision  as  to  all  other 
counties,  in  that  the  minimum  territorial  area  in  such 
other  counties  is  fixed  at  six  hundred  square  miles. 
Section  39  also  provides  that  the  legislature  "may  by  a 
vote  of  two-thirds  of  each  house  thereof,  arrange  and 
designate  boundaries  for  the  several  counties  of  this 
State,"  etc,  and  this  is  applicable  to  any  new  county  that 
may  be  created. 

Does  the  notice  which  was  given  state  the  "essence, 
the  meaning  or  an  abstract  or  compendium  of  the  pro- 
posed law?"  If  so,  then  there  was  a  compliance  with 
the  requirement  of  the  provision  in  the  Constitution. 
The  substance  of  the  proposed  law  was  the  creation  of 
a  new  county,  and  the  territory  from  which  it  was  to  be 
taken.  The  notice  fully  informed  the  public,  and  espec- 
ially those  in  the  locality  to  be  affected, — the  citizens  of 
the  counties  of  Henry,  Dale  and  Geneva,  of  what  was  to 
be  done.  It  informed  them  that  a  new  county  was  to  be 
created  from  a  certain  territory,  viz :  from  the  counties 
0^  Henry,  Dale  and  Geneva.  And  everybody  knew  that 
the  Constitution  required  the  legislature  to  fix  and  de- 
fine the  boundaries.  In  so  far  as  the  purpose  of  the  law, 
as  to  giving  an  opportunity  to  those  in  the  locality  to 
be  affected  is  concerned,  in  order  that  such  as  might 
chose  to  do  so,  should  have  an  opportunity  to  contest 
and  oppose  the  enactment  of  the  proposed  law,  the  no- 
tice given  amply  met  the  requirement  of  the  Constitu- 
tion in  this  respect.  There  was  nothing  in  any  conceiv- 
able way  that  could  be  considered  as  misleading  or  de- 
ceptive in  the  notice. 

In  the  case  of  the  State  ex  rel  Covington  v.  Thompson, 
decided  at  the  present  term,  this  court,  speaking  through 
Justice  Simpson,  said:  "Constitutions  are  made  for 
practical  purposes,  and  not  merely  for  the  exercise  of 
critical  gymnastics,  and  in  the  construction  of  them  we 
are  to  take  into  consideration  the  conditions  which  con- 
fronted the  constitution-makers,  and  we  are,  if  possible, 
to  give  the  instrument  such  construction  as  will  carry 
out  the  intention  of  the  framers,  and  make  it  reasonable 
rather  than  absurd." 
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The  creation  of  new  counties  when  conditions  should 
so  authorize,  is  clearly  contemplated  in  the  Constitution, 
and  as  to  the  new  county  in  question  is  expressly  provi- 
ded for  in  §  39,  and  this  is  one  of  the  "practical  purpo- 
ses" for  which  it  was  made.  In  applying  the  provision 
contained  in  §  106,  requiring  the  notice  to  state  the  "sub- 
stance of  the  proposed  law,"  to  the  case  we  have  in  hand, 
a  construction  of  the  above  provision  that  would,  in  all 
reason,  practically  operate  to  prevent  the  creation  of  the 
new  county,  would  be  absurd  rather  than  fair  and  reas- 
onable. If  in  stating  the  "substance  of  the  proposed 
law"  in  a  notice  given  by  private  persons,  for  the  crea- 
tion of  a  new  county,  it  be  required  that  the  boundaries 
of  such  proposed  new  county  shall  be  "fixed  and  defined" 
in  such  notice,  for  reasons  that  naturally  and  readily 
suggest  themselves  to  the  common  mind,  it  would  be- 
come next  to,  if  not  impossible,  to  ever  create  a  new" 
county  in  this  State,  every  change  made  by  the  legisla- 
ture in  fixing  and  defining  the  boundaries  from  that 
given  in  the  notice,  would  be  fatal  to  the  enactment  of 
the  statute. 

The  notice  here  given  for  the  creation  of  a  new  county 
out  of  the  counties  of  Henry,  Dale  and  Geneva,  states 
the  essence,  abstract  or  compendium  of  the  proposed 
law,  and  in  this,  we  think,  within  the  meaning  of  §  106 
of  the  Constitution,  stated  the  "substance"  of  the  law. 
It  was  never  intended  that  the  required  notice  should 
state  the  proposed  law  in  its  entirety.  The  boundaries 
to  be  "fixed  and  defined"  by  the  legislature  were  matters 
embraced  in  and  covered  by  the  "essence,"  "abstract," 
or  "compendium,"  suhstwnce  stated  in  the  notice.  Tak- 
ing into  consideration  the  object  and  purpose  of  the  pro- 
vision contained  in  §  106,  as  to  the  statement  of  the  no- 
tice of  the  "substance"  of  the  proposed  law,  and  the 
character  of  the  act  under  consideration,  and  the  ex- 
press provision  made  in  the  Constitution  in  reference 
to  the  creation  of  this  county  out  of  the  particular  coun- 
ties, our  conclusion  is,  that  the  notice  sufficiently  com- 
plied with  the  constitutional  requirements  in  stating 
the  substance  of  the  law. 
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It  follows  from  what  we  have  above  said,  that  the 
judgment  appealed  from  must  be  affirmed. 

Affirmed. 

McClellan,  C.J.,  Tyson,  Simpson,  Andebson  and 
Denson,  J.  J.,  concurring. 


Bx  parte  Bettis. 

Application  far  Habeas  Corpus, 

1.  Habeas  Corpus;  when  convict  not  discharged  hy  reason  of  deten- 
tion.— While  a  party  who  has  been  convicted  and  sentenced  to 
hard  labor  for  the  county  must  not  thereafter  be  detained  by 
the  sheriff  for  an  unreasonable  length  of  time;  yet  if  the  con- 
viction was  had  on  Sept.  19,  the  detention  of  the  defendant 
so  convicted  until  Oct.  4,  is  not  a  detention  for  such  unrea- 
sonable length  of  time,  as  would  authorize  his  discharge  on 
writ  of  habeas  corpus. 

TJie  facts  in  this  case  are  sufficiently  stated  in  the 
opinion. 

John  S.  Graham,  for  petitioner. — The  law  is  clear 
and  unmistakable;  that  any  unreasonable  detention  en- 
titles the  prisoner  to  his  discharge. — Ex  parte  Gaucher, 
103  Ala.  305 ;  IJx  parte  King,  82  Ala.  59 ;  Ex  parte  Steio- 
art,  98  Ala.  66;  Ex  parte  Crews,  78  Ala.  457. 

Massey  Wilson,  Attorney-General,,  for  the  State,  ci- 
ted ^Vhite  V.  Htate,  134  Ala.  197,  208;  O'yeil  v.  State, 
134  Ala.  189,  194. 

DENSON,  J.— On  the  19th  day  of  September,  1904, 
the  petitioner  was  convicted  in  the  county  court  of 
Clarke  county  of  three  distinct  misdemeanors,  and  upon 
each  conviction  the  court  awarded  as  punishment  three 
months  hard  labor  for  the  county. 

On  the  4th  day  of  October,  1904,  the  petitioner  being 
confined  in  the  county  jail  under  the  judgments  of  con- 
viction, applied  to  the  probate  judge  of  Clarke  county 
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for  a  writ  of  habeas  corpus  to  procure  his  discharge. 
The  writ  was  issued,  addressed  to  the  sheriff,  and  on 
the  same  day  the  sheriff  made  his  return,  and  the  pro- 
bate judge  heard  the  case  and  declined  to  discharge  the 
prisoner. 

The  petitioner  upon  the  record  of  the  proceedings  had. 
before  the  probate  judge,  has  renewed  his  application  to 
this  court  for  the  writ  of  habeas  corpus. 

The  supposed  right  of  the  petitioner  to  be  discharged 
from  custody  is  rested  upon  the  theory  that  he  has  been 
detained  by  the  sheriff  for  an  unreasonable  length  of 
time  in  the  county  jail,  and  that  the  detention  is  a  "sub- 
sequent act,  omission,  or  event,"  within  the  meaning  of 
subdivision  2  of  section  4838  of  the  Code  of  1896,  such 
as  warrants  his  discharge  on  writ  of  habeas  corpus. 

It  is  settled  by  this  court,  beyond  disputation,  that 
where  a  party  has  been  convicted  and  sentenced  to  hard 
labor  for  the  county,  a  sheriff  must  not  detaifi  him  after- 
wards, in  the  county  jail  or  elsewhere,  for  an  unreason- 
able length  of  time,  and  that  an  unreasonable  detention, 
entitles  the  prisoner  to  be  discharged  from  the  custody 
of  the  sheriff.  It  is  equally  as  well  settled,  that  what 
will  constitute  unreasonable  time  in  this  connection,  de- 
pends upon  the  circumstances  of  each  particular  case. 

It  would  serve  no  good  purpose  to  thresh  over  the  de- 
cisions that  bear  upon  this  case,  suflftce  it  to  say,  we  have 
carefully  examined  the  proceedings  in  every  particular, 
as  shown  by  the  transcript,  and  we  are  of  the  opinion 
that  the  petitioner  does  not  present  a  case  which  entitles 
him  to  the  relief  prayed  for. — O'NeaVs  case,  134  Ala. 
189,  and  authorities  there  cited. 

It  must  not  be  understood  from  this  decision,  that  the 
court  is  committed  to  the  mode  of  procedure  which  was 
adopted  to  bring  this  case  before  this  court.  The  mode 
of  procedure  has  not  been  assailed.  We  call  attention 
to  the  general  proposition  that,  where  right  of  appeal  is 
given,  it  is  usuallv  the  remedy  that  must  be  resorted  to. 
Code  1896,  §  4314. 

The  prayer  of  the  petition  is  denied. 

McClellan,  C.J.,  Haralson  and  Dowdell,  J.J.,  cour 
curring. 
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Johnson  et  al.  v.  The  State. 

1.  Habeas  Corpus;  homicide;  when  hail  properly  denied, — Where  In 
a  habean  corpus  proceedings  seeking  bail  under  an  indictment 
for  murder,  it  is  shown  that  the  homicide  was  committed  by 
the  father  of  the  petitioners  in  shooting  a  deputy  sheriff  while 
resisting  arrest  by  that  officer  and  others,  and  no  Justification 
for  the  killing  is  shown,  and  it  is  reasonably  certain  that  had 
not  the  petitioners  interfered,  the  killing  would  not  have 
occurred,  the  fact  that  the  petitioners'  father  was  at  the  time 
of  committing  the  homicide  insane,  does  not  relieve  them 
ftrom  the  responsibility  for  the  Killing,  and  it  is  not  error 
for  the  court  to  refuse  to  permit  the  petitioners  to  prove  the 
fact  of  their  father's  insanity. 

Habeas  Corpus  Proceedings. 

Appeal  from  the  Order  of  the  Judge  of  the  Second  Ju- 
dicial Circuit. 

Heard  before  the  Hon.  J.  C.  Richardson. 

The  appeal  in  this  case  is  prosecuted  from  from  an 
order  of  the  judge  of  the  2d  judicial  circuit  in  denying 
to  the  appellants,  Maggie  Johnson  and  Katie  Johnson, 
bail  in  Iwbeas  corpus  proceedings. 

The  facts  of  the  case  necessary  to  an  understanding 
of  the  decision  on  the  present  appeal  are  sufficiently 
stated  in  the  opinion. 

Pearson  &  Richardson  aud  Richardson  &  Smythb, 
for  appellant.— Cited  Karr  v.  State,  106  Ala.  10;  What- 
ley  V.  State,  91  Ala.  108;  Gibson  v.  State,  106  Ala,  64; 
State  V.  Cain,  20  W.  Va.  681 ;  Grear  v.  State,  22  W.  Va. 
800;  Summers  v.  State,  105  Ind.  125. 

Massey  Wilson,  Attorney-General,  for  the  State. 

TYSON,  J. — This  is  an  application  for  bail,  after  in- 
dictment found  charging  the  petitioners  with  murder  in 
the  first  degree.     On  a  hearing,  the  judge  dismissed  the 
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petition  and  remanded  the  prisoners  to  jail.  The  cor- 
rectness of  the  ruling  of  the  judge  upon  the  trial  is  as- 
sailed only  in  one  particular. 

The  evidence  establishes  that  the  father  of  these  peti- 
tioners shot  and  killed  a  deputy  sheriff  in  resisting  his 
arrest  by  that  officer  and  others.  No  justification  is 
shown  for  the  killing.  And  it  is  reasonably  certain  that 
had  these  petitioners  not  interefered,  the  killing  would 
not  have  occurred.  Indeed,  their  father  would  have 
been  overpowered  by  the  officers  without  bodily  harm 
to  him  and  thus  been  rendered  impotent  to  have  pro- 
cured and  used  the  pistol  with  which  he  inflicted  the 
deadly  wounds,  had  they  not  by  their  conduct  freed  one 
of  his  hands  from  the  grasp  of  the  officer  who  was  killed. 
That  these  petitioners'  conduct,  under  the  evidence,  was 
the  cause  of  the  killing  scarcely  admits  of  doubt.  But 
it  is  said  that  the  father  was  insane  at  the  time  of  the 
killing  and  that  his  insanity  was  known  to  the  petition- 
ers, and  that  they  should  have  been  permitted  to  prove 
these  facts.  The  theory  seems  to  be  that  if  he  was  in- 
sane,* and  therefore  incapable  of  committing  murder, 
the  father  to  commit  the  crime,  they  are  responsible  for 
this  act  of  firing  the  pistol  which  produced  the  death  of 
the  officer.  Had  the  trial  judge  permitted  this  proof  to 
have  been  made  and  had  found  in  line  with  it,  in  view 
of  the  conduct  of  the  petitioners  on  the  occasion  of  the 
homicide,  which  was  calculated  to  incite  and  did  incite 
the  father  to  commit  the  crime,  they  are  responsible  for 
his  act.  As  said  by  Mr.  Bishop,  "The  method  of  the 
killing  is  immaterial.  Thus  *  *  *  in  some  cases  a 
man  shall  be  saM,  in  the  judgment  of  the  law,  to  kill 
one  who  is  in  truth  actually  killed  by  another,  as  where 
one  incites  a  madman  to  kill  himself  or  another." — 2 
Bishop's  New  Crim.  Law,  §  635. 

This  principle  is  stated  by  Russell  on  Crimes,  p.  5,  in 
this  language :  "If  A.  procures  B.,  an  idiot,  or  lunatic, 
to  kill  C,  A.  is  guilty  of  the  murder  as  principal,  and  B. 
is  merely  an  instrument."  See  also  1  East.  P.  C.  Ch. 
v.,  §  14,  p.  228;  1  Hawkins  P.  C,  §  7,  p.  92. 

Affirmed. 
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McClbllan,  C.  J.,  Simpson  and  Anderson,  J.J.,  con- 
curring. 


Barriere  i\  The  State. 

1142      72 

1***  '^  Petition  for  Habeas  Corpus. 

1,  Extradition;  Tiabeas  corpus;  what  can  he  shown  on  hearing. — 
Where  in  compliance  with  a  writ  of  extradition  from  the  Gov- 
ernor of  another  State,  a  prisoner  alleged  to  be  a  fugitive 
from  justice  In  this  State,  is  arrested  under  a  warrant  issued 
by  the  Governor,  and  upon  such  arrest  seeks  to  be  discharged 
from  custody  under  a  writ  of  habeas  corpus,  although  the  re- 
turn to  the  writ  of  habeas  corpus  makes  out  a  prima  facie  case, 
and  the  prisoner  cannot  require  the  court  before  whom  the 
h^abeas  corpus  is  heard  to  Inquire  into  the  merits  of  the  crime 
charged,  it  is  permissible  for  him  to  show  that  he  is  not  a 
fugitive  from  Justice,  or  that  the  process  is  void;  and' if  the 
indictment  or  affidavit,  which  is  the  basis  of  the  extradition 
charges  no  crime  under  the  laws  of  the  demanding  State,  He 
should  be  permitted  to  establish  that  fact. 

Appeal  from  the  Order  of  the  Judge  of  the  City  Court 
of  Montgomey. 

Heard  before  the  Hon.  William  H.  Thomas. 

On  the  20th  day  of  May,  1904,  the  governor  of  Lou- 
isiana issued  a  requisition  upon  the  governor  of  the  State 
of  Alabama,  commanding  that  E.  PejTv  Barriere,  the 
appellant  in  tliis  case,  be  apprehended  and  turned  over 
to  a  certain  named  person  as  the  duly  authorized  agent 
of  the  State  of  Louisiana;  it  being  recited  in  the  requi- 
sition that  the  said  Barriere  was  charged  with  the  crime 
of  deserting  his  wife  and  minor  child,  and  was  a  fugitive 
from  justice  from  the  State  of  Louisiana,  and  had  taken 
refuge  in  the  State  of  Alabama.  In  compliance  with 
this  requisition  the  governor  of  Alabama  issued  a  war- 
rant for  the  a^est  of  the  said  Barriere  and  commanding 
that  the  officer  so  arresting  him  deliver  him  into  the 
custody  of  the  named  authorized  agent  of  the  State  of 
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liOuisiana.  Upon  the  said  Barriere  being  arrested  un- 
der said  warrant  issued  by  the  governor,  he  filed  the  pe 
tition  in  this  case,  addressed  to  the  Hon.  William  H. 
Thomas,  associate  judge  of  the  city  court  of  Montgom- 
ery, asking  for  the  issuance  of  a  writ  of  habeas  corpv^, 
and  that  upon  the  hearing  of  said  writ  the  petitioner 
be  discharged  from  custody. 

The  first  four  paragraphs  of  the  petition  for  habeas 
corpus  were  as  follows:  "To  the  Honorable  William 
H.  Thomas,  Associate  Judge  of  the  City  Court  of  Mont- 
gomery: Your  petitioner,  E.  Percy  Barriere,  would 
respectfully  represent  unto  your  honor  that  he  is  im- 
prisoned by  Thomas  J.  Roche  as  a  special  agent  of  the 
State  of  Louisiana,  and  that  the  cause  of  his  detention  is 
on  account  of  a  warrant  issued  by  R.  M.  Cunningham, 
(xovernor  of  Alabama,  Lieutenant-Governor  acting,  upon 
a  requisition  issued  from  the  governor  of  Ix>uisiana  for 
desertion  of  family,  and  is  held  by  virtue  of  a  governor's 
warrant,  a  copy  of  which  is  in  the  possession  of  defend- 
ant, a  copy  of  which  is  hereto  attached  and  made  a  part 
hereof,  and  marked  Exhibit  "A."  1st.  Your  peti- 
tioner is  illegally  restrained  of  his  liberty,  because  the 
jurisdiction  of  your  court  issuing  the  warrant  against 
him  is  not  authorizzed  by  law  and  has  been  exceeded  as 
to  matter,  or  place,  or  person.  2d.  The  process  of 
which  your  petitioner  is  held  is  void  in  consequence  of 
the  defects  in  the  matters  therein  contained,  and  in  the 
substance  thereof,  as  required  by  law.  3d.  The  process 
was  issued  in  a  case  and  under  circumstances  not  al- 
lowed by  law.  4th.  The  process  is  not  authorized  by 
any  judgment,  order,  decree,  or  any  provision  of  the 
law."  It  was  further  averred  in  said  petition  that  the 
Detitioner  was  not  a  resident  citizen  of  the  State  of  Lou- 
isiana, but  resided  in  the  State  of  Mississippi;  that  the 
criminal  proceedings  instituted  against  him  in  the  State 
of  Louisiana  were  fictitious;  that  he  had  not  deserted 
his  wife  and  child,  but  that  his  wife  had  abandoned  him, 
and  had  sought  a  divorce,  and  that  the  purpose  of  the 
criminal  proceeding,  which  was  the  basis  of  the  extra- 
dition, Avas  for  the  purpose  of  securing  service  upon  him 
in  a  divorce  suit  filed  against  him  by  his  said  wife,  and 
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that  he  was  not  a  fugitive  from  justice.  The  respondent 
demurred  to  the  petition  upon  the  following  grounds: 
1  That  it  is  not  a  ground  for  discharge;  that  it  seeks 
tc  inquire  into  the  jurisdiction  of  the  court  issuing  a 
warrant  in  Louisiana.  2.  That  it  is  frivolous.  3.  That 
it  seeks  to  have  a  foreign  court  jurisdiction  inquired 
into  by  the  associate  judge  of  the  city  court  of  Montgom- 
ery. 4.  That  the  petition  on  its  face  shows  that  the  pe- 
titioner Avas  held  under  and  by  virtue  of  a  warrant  is- 
sued by  R.  M.  Cunningham,  Lieutenant-Governor,  act- 
ing as  governor  of  Alabama.  5.  There  is  no  power  to 
go  behind  the  affidavit  and  warrant  issued  by  the  court 
in  Louisiana.  This  demurrer  was  sustained.  To  this 
ruling  the  petitioner  excepted. 

On  the  hearing  of  the  cause  the  judge  of  the  city  court 
denied  the  relief  sought  by  the  petitioner,  and  from  the 
order  denying  the  relief,  petitioner  prosecutes  the  pres- 
ent appeal.  In  the  order  of  the  judge  upon  the  hearing 
of  said  cause  he  recjuires  the  petitioner  to  give  bail  and 
fixed  the  amount  thereof. 

Pearson  &  Richardson  and  E  H.  McCaleb^  for  peti- 
tioner.—Cited  Ex  parte  Reggel,  114  U.  S.  651 ;  Roberts 
V.  ReiUy,  116  U.  S.  80,  95;  A'j?  parte  State  in  re  Mohr,  73 
Ala.  n03;  Spear  on  Extradition,  pp.  349,  351,  352,  353; 
hx  parte  Slaiisson,  73  Fed.  Rep.  666. 

Massey  Wilson,  Attorney-General,  and  Hill,  Hill 
&  Whiting,  for  the  State. — If  appellant  is  charged  with 
a  misdemeanor  under  the  laws  of  the  demanding  State, 
ho  may  be  extradited. — Kentucky  i\  Dennison,  24  Hon. 
66;  Brown's  case,  112  Mass.  409;  Taylor  v.  Taintei',  16 
Wal.  366;  Com.  v.  Green,  17  Mass.  515. 

The  record  shows  that  appellant  has  been  in  Louis- 
iana since  the  offense  is  alleged  to  have  been  committed, 
(Record,  pp.  35  and  36).  That  makes  him  a  fugitive 
from  the  demanding  State. — In  re  Mohr,  73  Ala.  503, 
513.  Clearly  the  burden  is  on  appellant  to  show  he  was 
not  in  Louisiana  when  the  crime  was  committed  or  since. 
No  evidence  is  found  in  the  record  showing  his  absence 
from  the  State  at  that  time. — In  re  Mohr,  75  Ala.  511. 
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The  Supreme  Court  of  the  United  States  held  that  it 
was  no  objection  to  the  right  of  the  authorities  of  Ala- 
bama to  remove  from  Texas  a  person  there  charged  with 
crime  in  Alabama,  because  the  indictment  did  not  charge 
that  the  offense  was  committed  in  Alabama,  or  for  other 
defects  in  the  indictment,  that  these  questions  should 
be  left  to  the  courts  of  the  demanding  State. — Peerce  v. 
Te.ras,lo5V,  S.  311. 

The  affidavits  are  not  required  to  charge  the  oflfense 
with  the  same  particularity  that  indictments  are. 
Pierce  v.  Sheriff,  AS  La.  Ann.  859;  State  v,  Arledge,  48 
La.  Ann.  776 ;  Bracletan  v.  State,  66  Ala.  96. 

All  cases  not  capital  may  be  prosecuted  in  Louisiana 
by  information. — Kevised  Laws  of  La.  (Wolff),  §977, 
p.  258. 

ANDERSON,  J. — "The  writ  of  habem  corpus  is  ex- 
tolled by  Blackstone  as  another  Magna  Charta  of  civil 
liberty.  It  is  the  most  celebrated  writ  of  English-speak- 
ing peoples.  It  is  the  process  provided  by  law  from  de- 
liverence  from  illegal  confinement.  The  writ  has  no  re- 
spect for  persons.  It  lends  itself  to  the  humblest  human 
being,  and  questions  and  enquires  into  the  actions  of  the 
most  exalted  persons  in  the  community  and  most  pow- 
erful officers  of  government. 

"In  regard  to  extradition,  this  writ  is  indicated  by  the 
law  itself  as  the  special  remedy  available  to  the  citizen 
against  the  misuse  and  abuse  of  that  proceeding.  Re- 
quisitions for  persons  stigmatized  as  fugitives  from  jus- 
tice, when  issued,  as  in  the  case  at  bar,  on  mere  ex  parte 
affidavit,  and  not  founded  upon  indictment,  are  liable  to 
abuse.  Little  care  can  be  taken  to  obtain  the  real  facts 
of  the  case  by  the  officers  issuing  a  requisition.  Papers 
are  prepared  and  the  demand  issued,  often  in  the  most 
perfunctory  manner;  and  it  is  impracticable  for  the 
governor,  to  whom  the  requisition  is  addressed,  to  en- 
quire into  the  merits  of  the  proceeding.  The  questions 
based  upon  affidavit  are  issued  only  in  sudden  emergen- 
cies, rarely  after  as  much  as  four  months  of  deliberation. 
The  law  provides  for  no  hearing  to  the  allied  fugitive 
before  the  executives  of  the  two  States,  and  seem  to  rec- 
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ognize  the  fact  that  he  has  no  redress  except  in  this  writ 
of  high  privilege, — this  writ  of  habeas  corpus.'^ — Ex 
parte  Slauson,  73  Fed.  Rep.  667. 

The  judge  of  the  city  court  had  the  authority  to  issue 
the  writ  of  habeas  corpus,  and  to  review  the  proceedings 
under  which  the  petitioner  was  held.  "The  act  of  the 
governor  can  be  reviewed,  and,  if  he  has  not  followed  the 
directions  and  observed  the  conditions  of  the  Constitu- 
tion and  laws  of  the  United  States,  pertinent  to  such 
matters,  can  be  set  aside  as  void.  The  highest  as  well  as 
the  most  obscure  official  must  respect  the  requirements 
of  the  constitution  and  the  laws  made  thereunder.  The 
acts  of  the  executive  are  subject  to  review  by  the  courts 
by  means  of  the  writ  of  habeas  corpus.  It  is  not  now 
necessary  to  cite  authorities  on  this  question,  nor  to  re- 
call incidents  in  English  history,  showing  that  this  writ 
will  issue,  no  matter  how  obscure  the  prisoner,  nor  how 
great  the  power  of  the  official  who  detains  him."jBa?  parte 
Hart,  11  C.  C.  A.  176-7. 

The  relief  sought  has  been  denied  by  the  judge  of  the 
city  court,  and  the  petitioner  has  a  clear  right  to  appeal 
to  this  court.— §  4314  of  the  Code  of  1896.  Not  only 
does  said  section  give  the  petitioner  the  right  of  appeal, 
but  gives  the  State  the  same  right  in  similar  cases  when- 
ever the  petitioner  is  discharged  on  the  original  hear- 
ing. 

"Interstate  extradition  is  regulated  by  law.  No  such 
power  can  ever  be  exercised  by  the  chief  executive  of  a 
State  on  the  ground  of  comity. — Rorer,  Interstate  Law, 
225.  Nor  has  it  ever  been,  in  this  county,  properly  and 
legally  exercised  on  such  ground.  Comity  may  and  does 
aflford  a  strong  reason  for  the  enactment  of  laws  pro- 
viding for  the  extradition  of  criminals,  that  they  may 
be  brought  to  justice,  and  society  be  thus  protected. 
But  we  must  look  to  the  law  for  the  right  to  exercise  this 
extraordinary  power.  Even  before  our  present  form  of 
government  came  into  existence  we  find  a  number  of  the 
colonial  plantations  entering  into  a  compact  in  the  na- 
ture of  a  treaty  for  the  extradition  of  fugitive  criminals. 
If  it  could  be  done  upon  comity  alone  why  enter  into  a 
compact.    As  early  as  1643  the  plantations  under  the 
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government  of  Massachusetts,  the  plantations  under  the 
government  of  New  Plymouth,  the  plantations  under  the 
government  of  Connecticut  and  the  government  of  New 
Haven,  and  the  plantations  in  combination  therewith, 
pledged  themselves  to  each  other  to  render  to  the  colony 
from  which  he  escaped,  the  fugitive  from  justice,  and 
they  described  the  means  to  be  employed  in  such  rendi- 
tion.— Kentucky  v.  Dennison,  24  How.  66;  Winthrop's 
Hist.  Mass.  121,  126.  A  similar  compact  was  enten^ 
into  by  the  American  colonies  when  they  organized 
themselves  under  the  articles  of  confederation  and  as- 
sumed the  title  of  The  United  States  of  America.'  The 
fourth  of  these  articles  provided  that  if  ^any  person, 
guilty  or  charged  with  treason,  felony,  or  other  high 
misdemeanor  in  any  State,  shall  flee  from  justice  and  be 
found  in  any  of  the  United  States,  he  shall,  upon  de- 
mand of  the  governor  or  executive  power  of  the  State 
from  which  he  fled,  be  delivered  up  and  be  delivered  to  the 
State  having  jurisdiction  of  his  offense.'  This  article  of 
the  confederation  was  one  of  the  principles  of  the  ^firm 
league  of  friendship  and  perpetual  union'  that  the  then 
acting  as  sovereign  and  independent  States  established. 
The  reasons  of  the  creation  of  this  power  were  public 
policy  and  public  peace  and  public  justice.  But  the 
reasons  for  the  creation  of  a  power  are  not  the  power, 
but  they  can  only  be  used  as  a  means  of  ascertaining 
what  the  created  power  is.  The  power  under  the  arti- 
cles of  confederation  is  to  be  found  in  the  fourth  of  these 
articles.  The  same  power  was  incorporated  into  the 
constitution  of  the  United  States.  The  second  section 
of  the  fourth  article  is  as  follows : 

"  ^A  perpon  charged  in  any  State  with  treason,  felony, 
or  other  crime,  who  shall  flee  from  just'ce,  and  be  found 
ii)  another  State,  shall,  on  demand  of  the  executive  au- 
thority of  the  State  from  which  he  fled,  be  delivered  up 
to  be  removed  to  the  State  having  jurisdiction  of  the 
crime.' 

"On  the  12th  of  February,  1793,  congress  passed  an 
axjt  respecting  fugitives  from  justice,  and  persons  escap- 
ing from  the  service  of  their  masters.  The  first  section 
of  this  act  is  substantially  reproduced  in  section  5278  of 


Digitized  byLjOOQlC 


78  SUPREME  COURT  f^ov.  Term. 

[Barriere  v.  The  State.] 

the  Revised  Statutes  of  the  United  States,  and  is  as 
follows : 

"  ^Wherever  the  executive  authority  of  any  State  or 
Territory  demands  any  person,  as  a  fugitive  from  jus- 
tice, of  the  executive  authority  of  any  State  or  territory 
to  Avhich  such  person  has  fled,  and  produces  a  copy  of 
an  indictment  found,  or  an  affidavit  made  before  a  mag- 
istrate of  any  State  or  Territory,  charging  the  person 
demanded  with  having  committed  treason,  felony,  or 
other  crime,  certified  as  authentic  by  the  governor  or 
chief  magistrate  of  the  State  or  Territory  from  whence 
the  person  so  charged  has  fled,  it  shall  be  the  duty  of  the 
executive  authority  of  the  State  or  Territory  to  which 
such  person  has  fled,  to  cause  him  to  be  arrested  and  se- 
cured, and  to  cause  notice  of  the  arrest  to  be  given  to 
the  executive  authority  making  such  demand,  or  to  the 
agent  of  such  authority  appointed  to  receive  the  fugi- 
tive, and  to  cause  the  fugitive  to  be  delivered  to  such, 
agent  when  he  shall  appear,'  etc. 

"We  are  able  to  see  by  this  history  of  the  method  of 
extradition  among  the  colonies  and  States  that  almost 
from  the  first  organization  of  civil  society  in  this  coun- 
try it  has  been  regulated,  as  to  the  right  of  and  the 
method  of  the  exercise  of  the  right,  by  law.  Those  who 
f(»unded  the  colonies  came  from  countries  where  per- 
sonal liberty  was  not  at  that  time  very  secure,  and  they 
were,  therefore,  extremely  jealous  of  the  discretionary 
power  founded  upon  comity  or  anything  else  affecting 
the  liberty  of  the  citizen.  Hence  they  sought  early  in 
our  history  to  provide  by  positive  enactment,  in  the 
shape  of  compact  or  laws,  in  what  case  and  in  what 
manoer  the  citzen  shall  be  restrained  of  his  liberty." 
JJ,T  parte  Morgan,  20  Federal  Reporter,  301-2. 

In  the  case  at  bar  the  governor  of  Louisiana  attaches 
a  copy  of  the  affidavit,  thereby  attempting  a  compliance 
with  the  Federal  statute.  He  also  refers  to  "Act  No. 
34,  1902"  of  the  State  of  Louisiana,  as  setting  forth  and 
defining  the  crime  with  which  the  petitioner  is  charged. 

It  may  be  considered  as  settled  law,  that  a  prima  facte 
case,  that  the  prisoner  is  legally  held,  is  made  out,  when 
the  return  to  the  writ  of  habeas  co^rpus  shows :     (1)    "A 
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demand  or  requisition  for  the  prisoner  made  by  the  ex- 
ecutive of  another  state,  from  which  he  is  alleged  to  have 
lied;  (2)  a  copy  of  the  indictment  found  or  affidavit 
made  before  a  magistrate,  charging  the  alleged  fugitive 
with  the  commission  of  'the  crime,  certified  as  authentic 
by  the  executive  of  the  state  making  the  demand;  (3) 
the  warrant  of  the  governor  authorizing  the  arrest." 
When  these  facts  are  made  to  appear  by  papers  regular 
on  their  face,  there  is  a  weight  of  authority  holding  that 
the  prisoner  is  prima  facie  under  legal  restraint. — Ex 
parte  ^tate  v,  Mohr,  73  Ala.  503 ;  Spears  Law  of  Extrad. 
208,  303 ;  Matter  of  Clark,  9  Wend.  212 ;  State  v.  Schlem, 
i  Harring,  hll\  People  v.  Brady,  56  N.  Y.  182. 

Although  the  return  makes  out  a  prima  facie  case  and 
the  prisoner  cannot  require  the  courts  of  the  state  in 
which  he  is  arrested  to  inquire  into  the  merits  of  the 
crime  charged,  he  is  permitted  under  the  law  to  show 
that  he  is  not  a  fugitive  and  can  show  that  the  process 
\A  void.  And  if  the  indictment  or  affidavit  charges  no 
crime  under  the  laws  of  the  demanding  state,  he  should 
be  permitted  to  establish  that  fact. — Ex  parte  State  v. 
Mohr,  supra. 

"By  the  act  of  congress  the  affidavit  upon  which  the 
requisition  is  based  must  be  set  out.  This  wise  provision 
is  to  prevent  the  restraint  of  liberty  by  false  charge  and 
fraudulent  papers;  to  enable  the  executive,  upon  whom 
the  demand  is  made,  to  determine  whether  there  is  prob- 
able cause  for  believing  a  crime  has  been  committed." 

"The  affidavit,  when  this  form  of  evidence  is  adopted, 
must  be  so  explicit  and  certain,  that  if  it  were  laid  before 
a  magistrate,  it  would  justify  him  in  committing  the  ac- 
cused to  answer  the  charge."  Hurd  on  Habeas  Corpus, 
611. 

In  the  case  at  bar  Ave  can  only  presume  that  the  affida- 
davit  charges  the  petitioner  with  the  commission  of  a 
crime,  as  the  act  under  which  it  is  made  is  not  before  us. 
The  bill  of  exceptions  recites  that  the  act  was  offered  in 
connection  with  the  objections  of  the  petitioner  to  the  in- 
troduction of  the  return,  etc.,  but  as  it  is  not  set  out  in 
the  bill  of  exceptions,  we  are  unable  to  consider  it. 
This  court  cannot  take  judicial  knowledge  of  the  statutes 
of  another  state. 
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As  the  petitioner  had  the  right  to  show  that  he  was  il- 
legally restrained  of  his  liberty,  and  to  show  that  the  pro- 
cess under  which  he  was  detained  was  illegal  and  void ; 
the  judge  of  the  city  court  prevented  his  doing  so  by 
sustaining  the  demurrers  to  paragraphs  1,  2,  3  and  4  of 
the  petition  and  erred  in  so  doing. 

Reversed  and  remanded. 

McClellan,  C.  J.,  Tyson  and  Simpson,  J.  J.,  concur- 
ring. 


Prowell  V.  The  State  ex  rel.  Hasty 
et  al. 

Proceedings  in  Quo  Warranto, 

1.  Term  of  office  of  Judge  of  Probate  not  effected  hy  the  General 
Election  Law  of  1903. — The  "Act  to  further  regulate  elections 
in  the  State  of  Alabama,"  approved  October  9,  1903,  ( Acts  1903, 
p.  438),  did  not  extend  the  terms  of  oflice  of  the  Probate 
Judges  then  in  office  for  an  additional  year;  and  under  the 
provisions  of  said  Act  a  Judge  of  Probate  whose  term  of  office 
commenced  Novemi>er  3,  1898,  could  not  hold  said  office  longer 
than  a  reasonable  time  after  the  expiration  of  his  term  of 
November  3,  1904,  and  until  his  successor  was  elected  on  No- 
vember 8,  1904,  could  qualify. 

Appeal  from  the  Circuit  Court  of  Marengo  County. 

Heard  before  the  Hon.  Jno.  T.  Lackland. 

The  proceedings  in  this  case  were  had  upon  an  infor- 
mation in  the  nature  of  a  quo  wwrranto  being  filed  by  the 
State  of  Alabama  on  relation  of  Alonzo  L.  Hasty,  and 
Alonzo  L.  Hasty,  as  an  individual.  The  petition  was  ad- 
dressed to  the  Judge  of  the  1st  Judicial  Circuit,  and 
filed  in  the  Circuit  Court  of  Marengo  County.  It  was 
averred  in  the  petition  that  Alonzo  L.  Hasty  was  a  resi- 
dent of  Marengo  County,  and  that  on  the  eighth  day  of 
November,  1904,  he  was  duly  elected  Judge  of  Probate  of 
Marengo  County,  Alabama,  and  was  regularly  declared 
to  have  been  elected ;  that  there  was  issued  to  him  a  com- 
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mission  as  Probate  Jud{?e  of  Marengo  County,  which 
commission  he  held  at  the  time  of  the  filing  of  the  infor- 
mation ;  that  he  had  given  bond,  and  had  taken  the  oath 
of  oflBce  prior  to  the  filing  of  the  information ;  that  the 
appellant,  Samuel  P.  Prowell,  at  the  time  of  the  filing 
of  the  information  held  and  exercised  the  office  of  Pro- 
bate Judge.  The  prayer  of  the  petition  was  that  a  writ 
(ff  quo  varranto  or  other  proper  writ  be  issued,  directing 
the  said  Samuel  P.  Prowell  to  show  by  what  warrant  or 
authority  he  holds  and  exercises  the  office  of  Probate 
Judge  of  Marengo  County;  that  upon  the  hearing  the  re- 
spondent be  excluded  from  said  office,  and  that  judgment 
he  rendered  declaring  that  the  said  Ha-^ty  was  entitled 
to  the  r>ffice  of  Judge  of  Probate  of  said  County. 

The  respondent  demurred  to  the  petition  upon  the 
following  grounds:  1.  TJnd^r  the  law  the  said  Samuel 
P.  Prowell  was  entitled  to  hold  the  office  of  Judge  of 
Probate  of  Marengo  County  until  the  3rd  day  of  Novem- 
ber, 1905.  and  that  said  Hasty  was  not  entitled  to  as- 
sume said  office  until  said  date.  2.  The  allegations  of 
the  petition  show  on  its  face  that  the  said  Hastv  was 
elected  to  the  office  of  Judge  of  Probate  of  said  County 
subsequent  to  the  3rd  day  of  November,  1904,  and  could 
not  qualify  as  such  Judge  of  Probate  until  the  3rd  day  of 
November,  1905.  These  demurrers  were  overruled. 
Thereupon  the  respondent  filed  an  answer,  which  was  in 
words  and  figures  as  follows :  "That  on  to-wit :  the  1st 
Monday  in  August,  1898,  the  said  respondent  was  duly 
and  legally  elected  to  the  office  of  Judge  of  Probate  of 
Marengo  County,  Alabama,  and  that  thereafter  he  took 
the  oath  of  office  and  executed,  had  approved  and  filed  the 
bond  required  by  law,  and  received  a  commission  from 
the  Governor  and  was  on  to-wit :  the  3rd  day  of  Novem- 
ber. 1898,  duly  installed  into  the  office  of  Judge  of  Pro- 
bate of  Marengo  County,  Alabama,  for  a  term  of  six 
years,  and  until  his  successor  was  elected  and  qualified. 
That  his  successor  has  been  elected,  and  was  so  elected 
on  the  8th  day  of  November,  1904.  That  his  said  suc- 
cessor, the  said  A.  L.  Hasty,  cannot  under  the  law,  as- 
sume said  office  until  the  3rd  day  of  November,  next  after 
his  election,  which  is  the  3rd  day  of  November,  1905, 
6c 
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and  that  until  the  said  3rd  day  of  November,  1905,  he 
i»  entitled  to  hold  said  office.''  To  this  answer  the  pe- 
titioner demurred  upon  the  following  grounds :  1.  Said 
answer  shows  that  the  respondent's  term  of  office  expired 
November  3rd,  1904.  2.  Said  answer  shows  that  the 
respondent  is  holding  said  office  unlawfully.  3.  The 
said  answer  shows  that  Alonzo  L.  Hasty  was  entitled  to 
said  office  upon  his  having  been  duly  elected  and  quali- 
fied for  the  position.  4.  The  said  answer  shows  no  right 
or  warrant  in  respondent  to  hold  said  office.  This  demur- 
rer was  sustained  and  the  respondent  declining  to  plead 
further  the  Court  rendered  a  judgment  holding  that  the 
said  Alonzo  L.  Hasty  was  entitled  to  the  office  of  the 
Judge  of  Probate  of  Marengo  County,  Alabama;  that 
the  respondent  was  unlawfully  holding  and  exercising 
the  duties  of  said  office,  aqd  was  intruding  therein,  and 
ordered  and  adjudged  that  the  said  respondent  be  ousted 
and  excluded  from  said  office.  The  respondent  appeals 
and  assigns  as  error  the  ruling  of  the  trial  court  upon  the 
pleadings,  and  the  judgment  of  ouster. 

J.  M.  Miller  and  de  (Iraffenreid  &  Evans^  for  appel- 
lant. 

No  counsel  marked  as  appearing  for  appellee. 

SIMPSON,  J. — This  was  a  proceeding  in  the  nature 
of  ''quo  irarrauUr'  under  §  3420  of  the  Code  of  Alabama, 
brought  by  appellee,  against  appellant. 

The  demurrers,  and  argument  of  counsel,  in  connection 
with  the  petition  and  answer,  show  that  Samuel  P.  Prow- 
ell was  elected  judge  of  the  probate  court  of  Marengo 
county  at  the  general  election  in  August,  1898,  and  that 
said  A.  L.  Hasty  was  elected  to  the  same  office  at  the  gen- 
eral election  on  the  8th  day  of  November,  1904 ;  and  the 
question  at  issue  is,  that  said  Prowell  claims  that  he  is 
entitled  to  hold  said  office  until  November,  1905,  while 
the  relator,  A.  S.  Hasty  claims  that,  having  been  duly 
elected,  and  having  been  qualified  and  commissioned, 
by  the  Governor  oif  Alabama,  he  is  entitled  to  demand 
that  said  office  be  turned  over  to  him. 
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The  Constitution  of  1875,  which  was  in  force  when 
said  Prowell  went  into  office,  provided  that  the  probate 
judges  should  "hold  office  for  the  term  of  six  years,  and 
until  their  successors  are  elected,  or  appointed,  and 
qualified."  His  term  of  six  years  expired  on  the  3rd 
day  of  November,  1904,  and  his  successor  has  been  elect- 
ed, has  qualified  and  been  commissioned.  But  appellant 
claims  that,  inasmuch  as  sections  3054,  and  3354,  of 
the  Code  of  Alabama,  stand  unrepealed,  providing  that 
probate  judges,  and  other  officers  hold  their  terms  for 
six  years,  from  the  3rd  day  of  November  after  their  elec- 
tion, and  until  their  successors  are  elected  and  qualified, 
said  Hasty's  term  is  necessarily  until  November,  1905, 
and  said  Prowell  is  entitled  to  hold  the  office,  until  that 
time. 

We  regard  it  as  the  settled  law  of  this  State  that  the 
words  "until  his  successor  is  elected  and  qualified'"  was 
never  intended  to  prolong  the  term  of  office  beyond  a 
reasonable  time,  after  the  election,  to  enable  the  newly 
elected  officer  to  qualify. — Hughes  v.  City  Council  of 
Montgomery,  65  Ala.  201, 206-7 ;  Chelmsford  v.  Demarest, 
73  Mass.  (7  Gray)  1. 

As  stated  by  Chief  Justice  Bbickell,  in  the  Hughes 
case,  supra,  after  the  expiration  of  such  reasonable  time, 
the  office  would  become  vacant.  Consequently,  if  the  law 
should  be  declared,  as  contended  for  by  appellant,  it 
would  work  no  benefit  to  him.  But,  without  stopping 
to  consider  what  would  be  the  result  as  to  the  relator  in 
this  proceeding,  and,  as  the  parties  to  this  cause  desire, 
and  the  interest  of  the  public  demand  that  the  rights 
of  the  parties  be  fully  decided,  without  regard  to  techni- 
calities, we  proceed  to  inquire,  did  the  Legislature  of 
Alabama,  by  the  enactment  of  the  "Act  to  further  regu- 
late elections  in  the  State  of  Alabama,"  (Acts  1903,  p. 
438).  intend  to  extend  the  terms  of  the  probate  judges, 
then  in  office,  for  a  year,  and  to  provide  that  the  officers 
elected  on  Nov.  8th,  1904,  should  not  enter  upon  the 
duties  of  office  for  a  year  after  their  election? 

It  would  seem  from  the  mere  statement  of  the  propo- 
sition, that  if  such  a  decided,  not  to  say  unusual  change 
had  been  intended,  the  Legislature  would  certainly  have 
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expressed  itself  in  apt  terms,  so  that  there  could  be  no 
doubt  as  to  its  intentions. 

The  title  of  the  act  shows  that  it  did  not  intend  to 
change  the  term  of  office  of  any  officer.  With  §  45  of 
A7^t,  IV,  of  the  Constitution  before  the  Legislature,  that 
body  entitled  this  act,  simply  one  "to  further  regulate 
elections."  If  such  a  general  title  could  have  been  adopt- 
ed as  to  provide  this  change  without  being  obnoxious 
to  the  single  subject  provision  the  title  adopted  certainly 
did  not  advertise  to  the  world  that  a  law  was  about  to  be 
enacted  which  would  have  the  effect  of  extending  the 
terms  of  probate  judges,  who  had  been  elected  by  the  peo- 
ple for  a  definite  term,  for  a  year  longer,  and  requiring 
the  officers,  w^ho  should  be  elected  to  succeed  them,  to 
wait  a  year  in  order  that  this  gratuity  might  be  enjoyed 
by  the  retiring  officers;  and  that  too,  in  spite  of  .§  155 
of  the  Constitution  (both  the  old  and  new  one  being  iden- 
tical) that  probate  judges  should  hold  for  "six  years 
and  until  their  successors  are  elected  and  qualified''  and 
providing  that  their  right  to  holil  for  that  term  "shall 
not  be  aflfected  by  any  change  hereafter  made  in  the  mode 
or  time  of  elections." 

It  is  true  that  this  provision  relates  specially  to  short- 
ening the  term  of  office,  but  the  entire  section  shows  a 
clear  intenton,  in  the  minds  of  the  Constitution  makers 
to  fix  the  term  of  office,  and,  without  a  very  clear  expres- 
sion to  that  effect,  we  will  not  presume  that  the  Legis- 
lature intended  to  extend  the  term  fixed  by  the  Constitu- 
tion for  another  year,  when  no  reason  has  been  suggested 
or  can  be  imagined  why  such  a  thing  should  be  done. 

Section  158  of  the  Constitution  further  shows  that  a 
term  should  not  b(*  extended  beyond  the  limit  fixed  by  the 
Constitution,  for  it  provides  that,  in  case  of  a  vacancy 
occurring,  an  ai)pointment  shall  be  made,  and  that  the 
appointee  shall  "hold  his  office  until  the  next  general 
election."  Under  the  construction  of  the  law  contended 
for  by  appellant  if  he  had  died  a  year  before  the  election 
the  person,  appointed  in  his  stead,  could  have  held  only 
until  the  next  general  election,  and  then  there  would 
have  been  a  vacancy,  of  a  year,  with  the  man  already 
elected  by  the  people,  prohibited  by  the  very  law  of  his 
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election,  from  assuminsr  the  duties  of  the  office  to  which, 
he  had  been  elected. 

"The  law  abhors  vacancies  in  public  offices,  and  great 
precautions  are  taken  to  avoid  their  occurrence." — 
Throop  on  Public  Officers,  §  308. 

It  has  been  decided  by  the  New  York  court  of  appeals 
that,  even  where  the  constitution  had  left  it  to  the  legis 
lature  to  fix  the  terms  of  judicial  officers,  and  the  legis 
lature  had  fixed  the  term,  it  could  not,  constitutionally, 
extend  the  term  of  any  officer,  by  act  of  the  legislature 
Judge  FoLGER  in  delivering  the  opinion  of  that  court 
very  pertinentlv  says:  "If  the  Legislature  can,  by  ex 
tending  the  term  of  such  an  office,  continue  in  it  the 
holder  thereof  for  one  year,  it  may  for  any  number  of 
years ;  and  thus  the  duration  of  the  term  thereof  may  be 
perpetuated  by  legislative  power;  and  the  people,  after 
one  exercise  of  the  constitutional  power  of  choosing  cer- 
tain of  their  officers,  be,  ever  after,  deprived  of  it." — 
The  People  ex  rel  Fouler  v.  Bull  (46  N.  Y.)  7.  Am.  Rep. 
302,  306.  And  in  our  own  court.  Chief  Justice  Brick- 
ell,  in  the  case  of  Plowman  v.  Thorn  tan,  52  Ala.  567, 
sustains  the  action  of  the  Convention,  in  extending  the 
term  of  Judge  Saffold,  beyond  six  years,  because  there 
was  no  government  then,  recognized  by  C(mgress,  so  that 
it  devolved  on  the  Convention  to  organize  one,  and  he 
plainly  intimates  such  an  extension  could  not  be  made, 
by  simply  legislative  action. 

Unless  some  other  time  is  fixed  for  the  beginning  of  a 
term  of  office,  the  general  presumption  is  that  the  offi(jial 
term  dates  from  the  legal  ascertainment  of  the  result  of 
the  election,  and  the  officer  assumes  the  duties  of  the  of- 
fice as  soon  thereafter  as  he  can  qualify  and  receive  his 
commission. — Atty.  Gen.  ex  rel  Haight  v.  Lore,  39  N.  J. 
Law  Rep.  476;  Throop  on  Public  Officers,  §  314;  Law- 
son's  Rights  &  Remedies,  §  3807. 

While  we  think  the  language  of  this  statute,  shows 
plainly  an  intention  simply  to  postpone  the  time  of  elec- 
tion and  necessarily  to  postpone  the  induction  into  office 
for  a  few  days,  which  would  be  covered  by  the  reasonable 
time  allowed  under  the  expression  "until  his  successor 
shall  be  elected  and  qualified,"  yet,  if  the  law  needed  any 
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further  interpretation,  it  is  legitimate  to  take  into  con- 
sideration the  history  which  led  up  to  its  enactment,  the 
surrounding  circumstances  and  the  ends  intended  to  be 
accomplished  by  the  act. 

When  the  Constitution  of  1868,  changed  the  time  of 
general  elections  from  August  until  November,  in  order 
to  prevent  a  vacancy,  the  interval  was  bridged  over  by 
an  ordinance  of  the  Convention  providing  for  an  election 
in  February  and  also  providing  that  the  officers  then 
elected  should  hold  office  for  the  precribed  term  of  years, 
beginning  from  the  day  of  the  next  general  election, 
after  the  admission  of  the  state  into  the  Union, 

There  followed  the  Act  1868,  p.  271,  §  7,  fixing  t^e  first 
Tuesday  in  November,  1868,  (being  November  3rd)  as 
the  date  of  the  general  electon. 

Then  when  the  Constitution  of  1875,  returned  to  Au- 
gust as  the  time  for  general  elections,  it  was  specially 
provided,  in  the  schedule  (§3)  that  "all  judicial  offi- 
cers elected  *  *  *  on  the  3rd  day  of  November, 
1874  ♦  ♦  ♦  shall  continue  in  office  ♦  ♦  ♦  until 
their  respective  terms  expire,  as  provided  by  the  present 
Constitution  and  laws  of  the  State." 

The  act  of  1876-7  p.  103,  §  8,  while  providing  for  the 
general  election  in  August,  also  provided  that  the  officers 
elected  should  "not  enter  on  the  discharge  of  their  duties 
of  their  respective  offices  until  after  the  first  Tuesday 
after  the  fourth  Monday  in  November." 

Then  the  Constitution  of  1901,  having  returned  to  No- 
vember as  the  time  for  general  elections,  provided,  in  its 
schedule  (§3)  that  "all  ♦  ♦  ♦  judicial  officers  * 
*  *  elected  in  August  ♦  ♦  ♦  continue  in  office, 
and  exercise  the  duties  thereof  until  their  respective 
terms  shall  expire  as  provided  by  the  Constitution  of 
1875,  or  the  laws  of  this  State." 

Then  the  act  of  1803  was  enacted  for  the  purpose  of 
conforming  our  election  laws  to  this  last  Constitution. 

The  Constitution  and  laws,  in  existence  at  the  time 
of  appellant's  election  in  1898,  fixed  the  termination  of 
his  term  and  the  commencement  of  that  of  his  successor, 
at  November,  1904.  The  Constitution  of  1901,  fixed  the 
same  term,  and  specifically  provides  for  the  same  to  ter- 
minate at  the  same  time,  which  time  in  the  previous 
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Constitution  and  laws  had  been  fixed  as  the  first  Tues- 
day after  the  first  Monday  in  November. 

We  hold  that  the  legislative  intent  to  preserve  the 
terms  of  office,  notwithstanding  the  changes  in  the  time 
of  holding  the  elections,  is  so  clear,  that  the  mere  fact 
that  two  sections  of  the  Code,  which  belong  to  the  old 
system,  when  elections  were  held  in  August,  have  been 
left,  without  being  specially  repealed,  cannot  operate 
to  defeat  the  plain  purpose  of  the  Constitution  and  laws 
as  they  now  stand. 

The  act  of  1903,  p.  438,  is  a  general  revision  of  the  elec- 
tion laws  of  the  state.  "It  is  an  old  and  well  defined  rule 
of  statutory  construction  that  a  subsequent  statute,  re- 
vising the  whole  subject  matter  of  a  former  one,  and  ev- 
idently intended  as  a  substitute  for  it,  although  it  con- 
tains no  express  words  to  that  effect,  must  operate  a 
repeal  of  the  former." — Lemay  v.  Walker,  62  Ala.  39,  40. 

The  judgment  of  the  court  is  affirmed. 

McClellan,  C.  J.,  Tyson  and  Anderson,  J.J.,  con- 
curring. 


JExparteThe  State  ex  rel.  Attorney 
General  ef  al. 

Petition  for  Mandamus. 

.  ConstitutionaJ  law;  defacto  judge. — A  person  who  is  commis- 
sioned by  the  governor  as  judge  of  the  Circuit  Court  in  a  cer- 
tain designated  circuit,  and  under  such  commission  attempts 
to  exercise  the  duties  of  the  office  of  such  circuit  judge  at  a 
time  when,  and  place  where  the  circuit  court  for  a  particular 
county  could  be  legally  held,  ia  sl  de  facto  judge  of  the  Circuit 
Court  of  the  State,  although  the  Act  of  the  Legislature  which 
creates  the  judicial  circuit  to  which  he  was  appointed,  wsa 
unconstitutional,  and  his  appointment  by  the  governor  was 
void. 
Same;  same, — The  acts  of  a  de  facto  circuit  judge  at  f^  time  and 
place  when  and  where  the  Circuit  Court  for  a  particular  county 
can  be  legally  held,  are  valid  in  so  far  as  they  concern  the 
judge  or  third  persons  who  have  an  interest  in  the  things 
done  until  his  title  to  the  office  is  adjudged  insufficient;  and 
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an  indictment  preferred  by  a  grand  jury  organized  by  such 
judge  at  such  time  and  place,  is  not  void,  and  should  not  be 
stricken  from  the  files  of  the  court,  although  it  is  subse- 
quently judicially  ascertained  that  the  act  creating  the  said 
judicial  circuit  was  unconstitutional  and  said  judge's  appoint- 
ment was  void. 

The  State  of  Alabama  on  relation  of  the  attorney  gen- 
eral and  his  solicitor  of  the  8th  Judicial  Circuit  Court, 
filed  an  original  petition  in  the  Supreme  Court,  pray- 
ing for  a  writ  of  mandamus  to  be  isi^ued  out  of  said  court 
to  the  Judge  of  the  8th  eludicial  Circuit  C^our]t,  requiring 
him  to  restore  to  the  docket  of  the  Circuit  Court  of  Mad- 
ison County  for  trial,  the  case  of  the  State  v.  Stovall  and 
to  vacate  an  order  made  by  him,  striking  the  indictment 
of  said  case  from  the  flies  of  the  court. 

The  facts  in  the  case  are  sufficiently  stated  in  the 
opinion. 

Mahsey  Wilson,  Attorney-General,  and  D.  C.  Almon^ 
for  petitioner. 

TYSON,  J. — This  is  a  petition  for  a  writ  of  mandamus 
to  the  judge  of  the  8th  judicial  circuit  to  require  him  to 
restore  to  the  docket  of  the  circuit  court  of  Madison 
court  for  trial  the  case  of  the  State  v.  Stovall,  and  to 
vacate  an  order  made  by  him  striking  the  indictment 
from  the  flies  of  the  court. 

The  action  of  the  judge  was  predicated  upon  the  theory 
that  the  indictment  was  void  because  preferred  and  pre- 
sented by  a  grand  jury  not  legally  constituted. 

It  appears  from  the  record  that  it  was  preferred  by  a 
grand  jury  organized  by  Hon.  Paul  Speake  as  judge  of 
the  sixteenth  judicial  circuit  on  the  19th  day  of  Febru- 
ary, 1904. 

The  sixteenth  judicial  circuit  and  the  office  of  the  judge 
thereof  was  created  bv  the  Act  of  the  General  Assembly, 
approved  October  12,  1903  (General  Acts.  1903,  p.  566) 
known  as  the  Lusk  bill,  which  Act  was  in  the  case  of 
Board  of  Revenue  of  Jefferson  Co,  v.  Craw,  37  So.  Rep. 
469,  declared  by  this  court  to  be  unconstitutional. 

(Confessedly  there  never  existed  a  sixteenth  judicial 
circuit  or  the  office  of  the  judge  thereof;  so,  then,  the 
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question  presented  is,  whether  the  Hon.  Paul  Speake  was 
a  de  facto  judge  of  the  circuit  court  of  the  State.  He  was 
commissioned  bj'  the  Governor  and  attempted  to  exer- 
cise the  duties  of  the  office  of  circuit  judge,  it  is  true, 
under  an  unconstitutional  Act  and  a  void  appointment, 
but  independent  of  the  Lusk  Act  there  existed  the  office 
of  circuit  judge  of  the  8th  judicial  circuit  and  a  circuit 
cc^urt  in  and  for  the  county  of  Madison.  He  was  not,  it 
is  true,  legally  ju  Jge  of  that  circuit  or  judge  of  any  other 
circuit.  Had  he  been  he  would  have  been  a  de  jure  judge 
and,  of  course,  the  question  here  presented  could  never 
have  arisen.  We  have  here  then  a  legally  existing  office 
of  circuit  judge  and  the  duties  of  that  office  exercise<l 
by  a  person  under  the  provisions  of  a  statute  that  is  un- 
constitutional, at  a  time  and  place  when  the  court  could 
be  legally  held. 

Where  this  is  the  case,  the  authorities  seem  to  be  prac- 
tically unanimous  in  holding  that  such  a  person  is  a 
de  facto  officer  and  that  his  acts  are  valid  in  so  far  as 
they  concern  the  public  or  third  persons  who  have  an 
interest  in  the  things  done  until  his  title  to  the  office  is 
adjudged  insufficient. — 8  Am.  &  Eng.  Enc.  Law  (2d  ed.) 
pp.  793,  815,  816  and  note  1;  also  p.  818.  See  also  Wal^ 
kcr  i\  i:>tatc,  in  MSS.,  and  cases  there  cited.  In  other 
words,  the  acts  of  a  de  facto  officer  are  as  efifcctual  when 
they  concern  the  rights  of  third  persons  or  the  public, 
as  if  they  were  the  acts  of  a  de  jure  officer.  See  note  on 
page  148,  42  Am.  Dec. 

As  said  bv  the  Supreme  Court  of  the  United  States  in 
Norton  v.  Hhclhy  County.  (118  U.  S.  Kep.  441)  ;  "The 
doctrine  which  gives  validity  to  acts  of  officers  de  facto 
whatever  ilefects  there  may  be  in  the  legality  of  their  ap- 
pointment or  election,  is  founded  upon  considerations 
of  policy  and  necessity,  for  the  protection  of  the  public 
and  individuals  whose  interests  may  be  affected  thereby. 
Officers  are  created  for  the  benefit  of  the  public,  and  pri- 
vate parties  are  not  permitted  to  inquire  into  the  title 
of  persons  clothed  with  the  evidence  of  such  offices  and 
ip  apparent  possession  of  their  powers  and  functions. 
For  the  good  order  and  peace  of  society  their  authority 
is  to  be  respected  and  obeyed  until  in  some  regular  mode 
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prescribed  by  law  their  title  is  investigated  and  determin- 
ed. It  is  manifest  that  endless  confusion  would  result 
if  in  every  proceeding  before  such  officers  their  title 
could  be  called  in  question. 

In  Plymouth  v.  Pamter,  4t4t  Am.  Dec.  579,  this  doc- 
trine is  thus  stated :  "The  principle  established  by  these 
cases,  in  regard  to  the  proceedings  of  officers  de  facto,  ac- 
ting under  color  of  title,  is  one  founded  in  policy  and  con- 
venience ;  is  most  saJutory  in  its  operation ;  and  is,  in- 
deed, necessary  for  the  protection  of  the  rights  of  indi- 
viduals, and  the  security  of  the  public  peace.  The  rights 
of  no  person  claiming  a  title  or  interest  under  or  through 
the  proceedings  of  officers  having  an  apparent  authority 
to  act,  would  be  safe,  if  he  were  obliged  to  examine  the 
legality  of  the  title  of  such  office  up  to  its  original  source, 
and  the  title  or  interest  of  such  person  were  held  to  be 
invalid,  by  some  accidental  defect  or  flaw  in  the  appoint- 
ment, election  or  qualification  of  such  officer,  or  in  the 
rights  of  those  from  whom  his  appointment  or  election 
emanated ;  nor  could  the  supremacy  of  the  laws  be  main- 
tained, or  their  execution  enforced,  if  the  acts  of  officers 
having  a  colorable,  but  not  a  legal  title,  were  to  be  deem- 
ed invalid." 

It  follows  that  the  indictment  is  valid  and  that  the  or- 
der of  the  judge  with  respect  to  it  was  erroneous. 

The  writ  of  mandamus  will  be  awarded  as  prayed  for. 

McClellan,  C.  J.,  Haralson,  Dowdell^  Simpson,  An- 
derson and  Denson^  J.J.,  concurring. 


State  ex  rel.  Tyson  ^f  al.  i\  Houg-hton 

et  al. 

Proceedings  in  th^  Natufe  of  Quo  Warranto, 

1.    Board  of  Revenue  of  Montgomery  County;  local  act  requiring  ap- 
pointment not  repealed  by  general  election, — The   local  Act 
approved  Feb.  28,  1903,  providing  that  the  members  of  the 
Board  of  Revenue  of  Montgomery  County  should  be  appointed 
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by  the  Governor,  is  not  repealed  by  the  general  election  law 
approved  Oct.  9,  1903,  which  provides  for  the  election  of  differ- 
ent State  and  County  officers. 

Appeal  from  the  City  Court  of  Montgomery. 

Heard  before  the  Hon.  A.  D.  Saybb. 

The  proceedings  in  this  case  were  instituted  by  the 
State  of  Alabama  on  the  relation  of  A.  P.  Tyson  and  oth- 
ers against  the  appellees.  The  purposes  of  the  proceed- 
ings and  the  facts  averred  in  the  information  are  suf- 
ficiently set  forth  in  the  opinion. 

To  the  information  and  the  petition  the  respondents 
demurred  upon  the  following  grounds:  "1st.  (a)  Said 
information  and  petition  show  that  respondents  are  hold- 
ing said  office  under  appointment  from  the  (Tovernor  of 
the  State  of  Alabama,  and  that  the  term  of  said  office 
has  not  expired,  (b)  Said  General  Act  was  not  passed 
in  compliance  with  constitutional  requirements.  2nd. 
Said  information  and  petition  shows  that  respondents 
were  appointed  to  and  are  holding  said  office  under  com- 
missions from  the  Governor  of  Alabama,  and  that  the 
term  of  said  offices  has  not  expired.  3rd.  Said  informa- 
tion and  petition  fails  to  show  that  the  Acts  of  the  Gen- 
eral Assembly  and  the  Legislature  of  Alabama,  under 
which  respondents  were  appointed  to  said  office  has  been 
repealed.  4th.  Said  information  and  petition  show  that 
the  office  of  member  of  Board  of  Revenue  of  Montgomery 
County  is  an  appointive  and  not  an  elective  one,  and  that 
respondents  are  holding  said  office  under  a  valid  appoint- 
ment to  the  same.  5th.  Said  information  and  petition 
show  that  respondents  have  and  are  duly  qualified  to 
hold  said  office  and  have  been  duly  commissioned  to  hold 
the  same.  7th.  Said  information  and  petition  show  that 
respondents  are  entitled  to  hold  said  office  of  Board  of 
Revenue  of  Montgomery  County.  8th.  The  title  of  said 
general  election  act  does  not  include  the  repeal  of  the  acts 
under  which  the  menibers  of  the  Board  of  Revenue  of 
said  County  are  made  appointive."  This  demurrer  was 
sustained,  and  the  relator  declining  to  plead  further 
judgment  was  rendered  in  favor  of  the  respondent.  From 
this  judgment  the  present  appeal  is  prosecuted  and  the 
appellant  assigns  as  error  the  sustaining  of  the  infor- 


Digitized  byLjOOQlC 


92  SUPREME  COURT  t^ov.  Term. 

[State  ex  rel.  Tyson  et  ah  v.  Hongfaton  ei  al.] 

mation  and  the  petition,  and  the  rendition  of  judgment 
in  favor  of  the  respondents. 

J.  M.  Chilton  and  O.  C.  Maxer,  for  appellants. 

Where  a  later  act  revises  the  whole  subject  covered  by 
earlier  laws,  general  or  special,  the  last  Act  will  be  held 
to  repeal  such  prior  Acts  insofar  as  repugnant. — David 
V.  Levy,  119  Ala.  241;  Barker  v.  Bell,  46  Ala.  221;  Ed- 
son' a  case^  104  Ala.  50;  *S'i;/ip«o/i  r.  May,  49  Ala.  376;  Am. 
&  Eng.  Enc.  of  L.  2d  ed.  Vol.  26  pp.  730,  733,  743. 

The  fact  that  in  the  general  law  exceptions  are  made  in 
respect  to  certain  officers  who  were  appointive  and  it  is 
provided  that  such  offices  shall  remain  appointive,  shows 
that  when  it  was  intended  to  make  exceptions,  the  Leg- 
islature was  careful  to  do  so.  The  rule  expressio  uniu^ 
est  exclusio  alterius  is  the  maxim  in  such  cases. — Payne 
V.  Bnrtlett,  101  Ala.  193;  26  Am.  &  Eng.  Ency.  1.  '(2d 
ed. )  p.  604  and  citations  to  note  6 ;  Coe  v.  City  of  Merid- 
ian, 45  Conn.  155. 

Horace  Stringfelix)w  and  George  M.  Marks^  cow fra. 

A  repeal  bv  implication  is  not  favored  by  the  law. 
Even  as  betweu  two  general  statutes  the  rule  is  well  set- 
tled that  "In  order  to  harmonize  Legislative  Acts,  Courts 
are  required  to  adopt,  if  necessary,  rules  of  general  and 
liberal  construction.  If  it  be  possible  to  reconcile  the 
two  statutes  so  as  to  permit  both  to  stand  without  vio- 
lating sound  principals  of  construction  this  will  be  done. 
The  Court  will  not  ordinarily  declare  a  prior  act  to  be  re- 
pealed by  a  subsequent  one  in  the  absence  of  express 
words  of  repeal  unless  the  provisions  of  the  two  are  di- 
rectly repugnant  or  as  frequently  expressed  irreconcila- 
bly inconsistent." — Roberts  v.  Pipin,  75  Ala.  103;  Par- 
sons t;.  Hubbard,  64  Ala.  207;  Board  of  Revenue  v.  Bar- 
ber, 53  Ala.  593. 

It  is  true  that  the  words  "in  each  County"  cannot  have 
their  full  force  unless  a  Court  of  County  Commissioners, 
Board  of  Revenue,  or  Court  or  Omrts  of  like  jurisdiction 
are  elected  in  each  county,  but  it  is  well  settled  that 
"^where  the  intention  of  the  Legislature  is  not  apparent 
to  that  purpose  (and  it  is  not  here)  the  general  words  of 
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another  and  a  later  statute  shall  not  repeal  the  partic- 
ular provisions  of  a  former  one.  the  maxim  of  the  law 
beiii«:  generalia  apecialihns  non  derogant/^ — City  Coun- 
(il  of  Monigomery  v.  National  Building  &  Loan  Aaso- 
ciation,  108  Ala.  343;  Parker  v,  Huhhard,  64  Ala.  207; 
Maa^irell  v.  >Stat(e,  supra;  State  ix  May,  49  Ala.  376; 
Rxce  V.  Westcott,  108  Ala.  353 ;  White  v.  Bur  gin,  113  Ala. 
170;  Yahn  v.  Merritt,  117  Ala.  485;  State  v,  Davis,  130 
Ala,  148;  Sanders  v.  Co,  Commsnrs.,  Ill  Ala.  543;  Pierce 
V.  Co.  Commsrs,,  lb.  569. 

DOWELL,  J. — This  is  a  proceedig  on  information  in 
the  natnre  of  a  quo  warranto  under  the  statute.  The 
purpose  of  it  is  to  oust  the  respondents  from  the  office 
of  commissioners  of  the  Board  of  Revenue  of  the  County 
of  ifontgomery. 

The  information  vsets  forth  the  facts,  upon  which  it  is 
averred,  that  the  respondents  are  guilty  of  usurpation 
of  a  public  office,  and  on  this  is  based  the  prayer  of 
ouster,  or  exclusion  from  office.  By  the  statement  of 
facts  it  is  shown  that  the  respondents  were  appointed 
and  commissioned  by  the  Governor  of  the  State  of  Ala- 
bama as  commissioners  of  the  Board  of  Revenue  of 
Montgomery  county  on  April  4th,  1903,  under  the  local 
Act  of  the  Legislature,  approved  February  28th,  1903; 
and  that  the  terms  for  which  they  were  appointed  have 
not  yet  expired.  It  is  al?o  stated  and  averred  in  the  in- 
format^'on,  that  the  relators  were  duly  elected  to 
the  offices  of  commissioners  of  the  Board  of  Revenue 
of  Montgomery  county,  at  the  last  general  election  held 
in  November.  1904,  under  the  general  election  law  ap- 
proved October,  9th,  1903.  It  is  charged  that  the  local 
s^^fitnte.  uT>der  whch  tho  respondcTits  claim  the  right  of 
ofHce,  was  repealed  bv  the  general  election  law  of  October 
9th. 

The  respondents  demurred  to  the  information,  which 
demurrer  was  sustained  by  the  city  court,  and  upon  the 
relators  declining  to  plead  further,  judgment  was  ren- 
dered in  favor  of  the  respondents.  From  this  judgment 
the  present  appeal  is  prosecuted. 
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By  an  Act  of  the  Legislature,  approved  March  11th, 
1875,  a  Board  of  Revenue  of  Montgomery  courty,  to 
consist  of  five  members,  was  created,  the  members  com- 
prising the  Board  to  be  appointed  by  the  Governor,  and 
to  hold  office  for  a  term  of  four  years  and  until  their  suc- 
cessors were  appointed  and  qualified.  By  an  Act  ap- 
proved February  9th,  1877,  the  court  of  county  commis- 
sioners of  Montgomery  county  was  abolished,  and  the  ju- 
risdiction and  powersx  of  the  abolished  court  conferred 
upon  the  Board  of  Revenue.  It  was  provided  in  section 
2  of  this  Act,  "That  all  general  laws  hereafter  enacted 
by  the  General  Assembly  of  Alabama,  in  relation  to  the 
jurisdiction,  powers,  authority  or  duties  of  county  com- 
missiimers  in  this  State,  shall  apply  to  said  Board  of 
Revenue  of  Montgomery  county,  except  so  much  of  said 
general  laws  as  may  relate  to  the  mode  of  selecting  the 
members  of  said  courts  of  county  commissioners." 

By  the  Act  approved  February  28th,  1903,  the  county 
of  Montgomery  was  divided  into  five  revenue  districts. 
The  Act  provides  that  the  Board  of  Revenue  of  Mont- 
gomery county  shall  consist  of  five  members,  three  from 
districts  1,  2  and  3  and  one  from  each  of  districts  4  and 
5,  to  be  appointed  by  the  Governor,  their  term  of  office 
to  be  four  years  commencing  on  the  4th  of  April,  1903, 
and  until  their  successors  are  appointed  and  qualified. 

At  the  same  session  of  the  Legislature  and  on  October 
9th,  1903,  the  general  election  law,  being  an  Act,  enti- 
tled "An  act,  To  further  regulate  elections  in  the  State 
of  Alabama,"  was  passed  and  approved.  Section  24  of 
this  Act  provides:  "The  following  officers  of  this  State 
shall  be  elected  by  the  qualified  electors  thereof." 
Among  those  named  in  this  section  are  County 
Commissioners  and  Boards  of  Revenue.  Section  25  of 
this  Act  provides  that,  "General  elections  throughout 
the  State  shall  be  held"  for  the  offices  named  therein, 
enumerating  the  offices,  and  among  them,  "county  solic- 
itors in  such  counties  where  there  are  solicitors,  whose 
offices  are  elective,  county  superintendents  of  education, 
Coroner  and  County  Commissioners,  or  members  of 
Board  of  Revenue,  in  each  county,  or  courts  or  boards  of 
like  jurisdiction."    By  section  27  of  the  Act  it  is  provided 
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that  one  Coroner,  County  Commissioners  or  Board  of 
Revenue  of  whatever  number  composed,  or  courts  or 
boards  of  like  jurisdiction,  one  tax  assessor,  one  tax  col- 
lector, one  county  treasurer,  one  county  superintendent 
of  education,  two  justices  of  the  peace  and  one  constable 
for  each  election  precinct  shall  be  elected  on  the  first 
Tuesday  after  the  first  Monday  in  November,  1904,  and 
every  fourth  year  thereafter. 

The  repealing  clause  contained  in  section  107,  is  as 
follows :  '^411  laws  and  parts  of  laws  in  conflict  with  this 
Act  shall  be  and  the  same  are  hereby  repealed." 

We  have  here  by  the  record,  on  the  foregoing  statement 
but  one  question  presented  for  concsideration,  and  that  is, 
whether  the  members  of  the  Board  of  Revenue  of  Mont- 
gomery county  are  now  required  to  be  appointed  under 
the  local  Act  of  February  28th,  1903,  or  are  required  to 
be  elected  under  the  general  Act  to  regulate  elections  in 
this  State,  approved  October  9th,  1903.  The  determina- 
tion of  this  question  depends  upon  whether  the  former 
Act  was  repealed  by  the  latter. 

There  is  no  express  repeal  of  the  Act  of  February  28th 
contained  in  the  Act  of  October  9th.  So  if  there  is  any 
repeal  of  the  former  by  the  latter,  it  must  be  one  by  im- 
plication. 

In  construing  Legislative  acts,  it  is  the  duty  of  the 
court  always,  if  possible,  to  harmonize  apparent  incon- 
sistencies and  reconcile  conflicts.  In  Roberts  v,  Pippen, 
75  Ala.  107,  it  was  said,  "In  order  to  harmonize  legis- 
^tive  acts,  the  courts  are  required  to  adopt,  if  necessary^ 
rules  of  fair  and  liberal  construction.  If  it  be  possible 
to  reconcile  the  two  statutes  so  as  to  permit  both  to  stand, 
without  violating  sound  principles  of  construction,  this 
will  be  done.  The  court  will  not  ordinarily  declare  a 
prior  act  to  be  repealed  by  a  subsequent  one,  in  the  ab- 
sence of  express  words  to  repeal,  unless  the  provisions 
of  the  two  are  directly  repugnant,  or,  as  frequently  ex- 
pressed, irreconcilably  inconsistent." — Pearce  v,  JBank 
of  Mobile,  33  Ala.*  693*^;  George  v.  Skeaters,  19  Ala.  738 ; 
Brick.  Dig.  p.  463,  §§  44,  45;  Sedgwick's  Stat,  and  Const. 
Law  (2nded.),98. 
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The  element  of  repugnancy-  between  the  provisions  in 
a  general  statute  and  one  that  is  special  or  local,  ordi- 
narily will  furnish  little  or  no  aid  in  aiTiving  at  the  in- 
tention of  the  legislature  in  the  matter  of  repeal.  Con- 
flicts in  terms  and  provisions  in  general  and  local  stat- 
utes often  exist,  and  yet  both  statutes  stand,  each  having 
a  field  of  operation.  When  both  acts  have  the  same  scope, 
it  may  be  difficult  to  give  both  a  field  of  operation,  but 
where,  as  here,  although  relating  to  the  same  subject 
matter,  one  is  local  in  its  operation  and  the  other  general, 
each  having  a  distinct  field  of  operation,  what  might 
seem  a  conflict  bet  ween,  the  two,  disappears  in  finding 
^spheres  for  the  operation  of  both.  In  such  a  case  the  lat- 
ter general  act  does  not  repeal  the  former  local  act  un- 
less a  repeal  is  necessary  to  give  the  words  of  the  gen- 
eral act  any  meaning  at  all. 

In  Parker  v,  Hubbard,  64  Ala.  207,  it  was  said,  there 
quoting  from  Sedgwick  on  Stat.  &  Con.  Law;  **When  the 
mind  of  the  Legislator  has  been  turned  to  the  details  of 
the  subject,  and  he  had  acted  upon  it,  a  subsequent  stat- 
ute in  general  terms,  or  treating  the  subject  in  a  general 
manner,  and  not  expressly  contradicting  the  original  act, 
shall  not  be  considered  as  intended  to  affect  the  more 
particular  or  positive  previous  provisions,  unless  it  is  ab- 
solutely necessary  to  give  the  latter  act  such  a  construc- 
tion, in  order  that  its  words  shall  have  anv  meaning 
at  all." 

In  the  case  of  Maxwell  r.  Htatey  89  Ala.  150,  was  where 
a  general  statute  in  relation  to  the  drawing  of  juries 
in  capital  cases  was  in  conflict  with  a  prior  local  act  for 
Jefferson  county  on  the  same  subject.  The  general  act 
expressly  repealed  all  laws  and  parts  of  laws  general  and 
special  in  conflict  with  it.  It  was  reasoned  in  that  case, 
that  there  was  a  manifest  field  of  operation  for  both 
statutes,  the  local  law  in  Jefferson  county  and  the  gen- 
eral law  elsewhere  in  the  State,  and  if  the  repeal  relied 
,on  had  depended  upon  the  doctrine  of  repeal  by  impli- 
(*ation,  the  question  would  involve  no  difficulty.  The 
court  held  that  the  repeal  was  not  by  implication,  but 
that  there  was  an  express  repeal  of  all  laws  and  parts 
of  laws  general  and  special  in  conflict  with  the  general 
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statute.  It  is  to  be  observed  here,  that  the  general  Act 
of  October  9th,  1903,  in  the  repealing  clause  contains  no 
reference  to  special  laws,  as  was  the  ca^e  in  Maxwell  v. 
State,  supra. 

It  is  argued  that  as  an  exception  is  made  in  section 
25  of  the  general  law  of  October  9th  with  reference  to 
county  solicitors,  where  it  provides,  that  general  elections 
shall  be  held  for  county  solicitors  "in  such  counties 
where  there  are  solicitors  whose  officer  are  elective," 
thereby  showing  a  legislative  intent  to  except  from  the 
operation  of  the  statute  county  solicitors  who  were  ap- 
pointed, invoking  the  rule,  that  the  expression  of  one 
thing  :8  the  exclusion  of  another;  that  an  intention  is 
thus  shown  to  include  within  the  operation  of  the  statute 
Boards  of  Revenue,  or  Courts  or  Boards  of  like  jurisdic- 
tion, throughout  the  State,  whether  any  of  such  boards 
are  appointive  or  elective.  We  cannot  consent  to  such 
conclusion.  The  rule  is  merely  one  of  construction  and 
i.^  not  one  of  universal  application.  "If  there  is  some 
special  reason  for  mentioning  one,  and  none  for  mention- 
ing the  other,  the  absence  of  any  mention  of  the  latter 
will  not  operate  as  exclusive." — Sedgwick  on  Construc- 
tion of  Statutes,  p.  31. 

Moreover,  the  expression  of  an  intention  in  relation 
to  the  election  of  county  solicitors,  to  include  within 
the  operation  of  the  statute  only  such  county  solicitors 
whose  offices  were  elective,  might  be  said,  as  argued  by 
council  for  appellee,  as  tending  to  show  an  intention  on 
the  part  of  the  legislature  to  confine  the  operation  of 
the  statute  to  elective  offices  and  preserve  the  appointive 
ones  it  had  deemed  necessary  to  meet  local  needs. 

It  is  a  familiar  principle  that  repeals  by  implication 
are  not  favored.  The  intention  of  the  lawmakers  is  the 
thing  to  be  ascertained,  and  when  the  intention  to  repeal 
the  former  statute  is  not  expressed  in  the  latter,  unless 
such  intention  otherwise  clearly  appears,  a  repeal  of  the 
former  statute  will  not  be  implied.  The  subject  as  ex- 
pressed in  the  title  of  the  general  law  of  October  9th ; 
"To  further  regulate  elections  in  the  State  of  Alabama," 
does  not  necessarily  imply  an  intention  or  purpose  to 
change  an  appointive  office  into  an  elective  one;  on  the 
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contrary  the  title  of  the  Act  would  rather  afford  an  in- 
ference of  a  purpose  to  deal  with  elective  offices.  We  are 
not,  however  to  be  understood  as  intimating  that  it  would 
or  would  not  be  competent,  under  the  title  to  provide 
in  the  body  of  the  Act  for  election  to  office  theretofore 
appointive. 

From  the  fact  that  the  j2:eneral  Act  of  October  9th  has 
a  field  of  operation  outside  of  Mountgomery  county; 
the  fact  that  it  must  be  presumed  that  the  local  Act  of 
February  28th  providing  for  the  appointment  of  the 
Board  of  Revenue  of  Montgomery  county  was  made  nec- 
essary by  local  needs ;  the  fact  that  both  Acts  were  passed 
at  the  same  session,  and  the  fact  that  the  general  Act 
does  not  expressly  repeal  the  special  one;  and  failing  to 
discover  or  see  any  thing  in  the  Act  of  October  9th  clear- 
ly indicating  an  intention  to  repeal  the  local  Act,  we  feel 
constrained  to  hold,  under  the  authorities  cited  above 
in  this  opinion,  that  the  Act  of  February,  28th,  providing 
for  the  appointment  of  the  Board  of  Revenue  of  Mont- 
gomery county  was  not  repealed  wholly  nor  in  part  by 
the  general  Act  of  October  9th,  regulating  elections  in 
the  State  of  Alabama. 

Affirmed. 

McClellan,  (\  J.,  Simpson  and  Andebson,  J.J.,  con- 
curring. 


State  ex  rel.  Coving-ton  v.  Thompnou. 

Quo  Warranto  Proceedings  afi  to  Office  of  County  Su- 
perintendent  of  Education, 

1.  Constitutional  law:  detention  of  general  law  contra-distinguish- 
ed as  to  local  law. — A  law  that  is  general  in  its  terms  and 
is  in  good  faith  so  framed,  that  parts  of  the  State  may  come 
within  its  operation,  is  a  general  law  within  the  meaning  of 
the  constitution;  and  the  fact  that  at  the  time  of  its  passage 
there  may  be  in  the  State  certain  localities  where  there  are  no 
objects  for  its  present  operation,  or  where  there  are  special 
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laws  jilready  In  existence,  which  must  be  repealed  before  the 
general  law  becomes  operative  therein,  does  render  such  law 
any  the  less  general  law. 

2.  Same:  the  general  election  law  a  general  and  not  a  local  law. 

The  act  of  the  Legislature  providing  for  the  holding  of  gen- 
eral elections  In  the  State  of  Alabama  (Acts,  1903,  p.  438), 
is  not  rendered  a  local  law  by  the  reason  of  the  provision  of 
section  106  of  said  Act  which  provides  that  the  provisions 
thereof  should  apply  to  all  primary  elections,  and  all  elections 
by  counties  and  municipalities  held  in  the  State,  "except  in 
cases  where  the  provisions  thereof  are  inconsistent,  or  in 
conflict  with  the  provisions  of  a  law  governing  special  pri- 
mary, county  or  municipal  elections." 

3.  Constitutional  law;  when  term  of  office  of  County  Superintend- 

ent of  Montgomery  County  expires. — Under  the  Act  "to  pro- 
vide for  the  election  of  the  County  Superintendent  of  Educa- 
tion of  Montgomery  County,"  approved  Feb.  7th,  1899,  (Acts, 
1898-99,  p.  676),  providing  that  the  County  Superintendent  of 
Education  of  Montgomery  County  should  be  elected  at  the 
general  election  to  be  held  on  the  first  Monday  in  August, 
1900,  and  at  the  general  election  every  four  years  thereafter 
•  in  the  same  manner  as  the  other  officers  are  elected ;  and 
that  the  term  of  office  of  said  County  Superintendent  "shall 
begin  on  the  first  day  of  October  next  following  such  election 
and  that  he  shall  hold  said  office  *****  under  the 
laws  governing  public  schools,  and  until  his  successor  is 
duly  qualified,"  a  change  of  time  in  the  holding  of  the  general 
election  In  the  State  to  November,  has  the  effect  only  to 
postpone  the  time  of  the  change  in  the  office  of  County  Super- 
intendent of  Education  of  Montgomery  County  until  the  new 
officer  can  be  elected  at  the  general  election  in  November,  and 
until  he  has  qualified —  the  old  officer  simply  holding  over 
until  his  successor  has  been  elected  at  the  general  election  in 
November,  and  has  qualified  thereafter. 

Appeal  from  the  City  Court  of  Montgomery. 

Heard  before  the  Hon.  A.  D.  Sayee. 

The  proceedings  in  this  case  were  had  on  an  informa- 
tion in  the  nature  of  quo  icarrartto  filed  by  the  State  of 
Alabama  on  the  relation  of  G.  W.  Covington  against  J. 
A.  Thompson,  on  Nov.  24th,  1904. 

In  the  petition  it  was  averred  that  the  relator  was  a 
resident  citizen  of  the  county  of  Montgomery  and  State 
of  Alabama,  and  had  been  such  for  a  number  of  years; 
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that  the  office  of  County  Superintendent  of  Education  for 
Montgomery  County  was  an  office  established  by  an  act 
the  Legislature  of  Alabama,  approved  Feb.  27, 1899 ;  that 
in  said  Act  it  was  provided  that  the  County  Superintend- 
ent of  Education  of  Montgomery  County  should  be  elect- 
ed at  the  general  election  to  be  held  on  the  first  Monday 
of  August,  1900,  and  at  the  general  election  every  four 
years  thereafter;  and  that  the  term  of  said  office  should 
begin  on  the  first  day  of  October  next  following  such  elec- 
tion, and  that  the  person  elec  ted  fehould  hold  such  office 
and  perform  all  the  duties  thereof  under  the  laws  govern- 
ing public  schools,  and  until  his  successor  was  duly 
qualified. 

It  was  then  averred  that  on  the  first  Monday  in  August, 
If  01,  the  respondent,  J.  A.  Thompson,  was  elected 
County  Superintendent  of  Education  for  Montgomery 
County,  and  on  the  first  day  of  October,  1900,  entered 
upon  the  discharge  of  his  duties  as  such,  after  having 
been  duly  qualified  and  received  his  commission,  and 
that  at  the  time  of  filinar  the  petition  the  term  of  office 
of  said  J.  A.  Thompson  had  expired,  and  his  right  to  hold 
said  office  had  ceased;  that  on  the  8th  day  of  November, 
1904,  at  a  general  electiofa  held  in  Montgomery  County, 
in  the  State  of  Alabama,  the  relator,  G.  W.  Covington, 
was  elected  County  Superintendent  of  Education  for 
Montgomery  County,  and  on  the  15th  day  of  November, 
1904,  he  made  his  bond  and  duly  qualified  as  such  Coun- 
ty Superintendent  of  Education,  and  there  wa^  issued  to 
him  a  commission  signed  by  the  Governor  and  Secre- 
tary of  State;  that  after  so  qualifying  and  having  a  com- 
mission issued  to  hir-i,  the  relator  called  upon  J.  A. 
Thompson  and  demanded  possession  of  the  books  and 
papers  relating  to  the  office  of  Superintendent  of  Edu- 
cation of  Montgomery  County ;  and  that  he  be  allowe  1  to 
exercise  the  duties  of  said  office;  that,  notwithstanding 
such  demand,  the  said  Thompson  refused  to  comply  there- 
with, and  that  the  said  Thompson,  at  the  time  of  the  fil- 
ing of  the  petition,  was  usurping  and  unlawfully  holding 
and  exercising  the  said  office  of  County  Superintendent 
of  Education  of  Montgomery  County. 
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It  was  then  averred  that  the  right  of  said  J.  A.  Thomp- 
son to  hold  said  office,  or  exercise  any  of  its  powers, 
duties  or  privileges  terminated  upon  the  relator's  qual- 
ifying as  County  Superintendent  of  Education,  as  here- 
inabove stated;  and  that  by  virtue  of  his  said  election 
and  qualification  the  relator  is  entitled  to  hold  said  office 
and  exercise  all  of  the  powers,  duties,  privileges  and  lib- 
erties of  the  same. 

The  prayer  of  the  petition  was  that  process  issue,  re- 
quiring the  respondent,  J.  A.  Thompson,  to  appear  and 
answer,  and  show  by  what  warrant  he  claims  to  exercise 
and  enjoy  the  powers,  duties  and  privileges  of  the  of- 
fice of  County  Superintendent  of  Education  of  Montgom- 
ery County  and  that  upon  a  hearing  of  said  cause,  judg- 
ment may  be  rendered,  excluding  the  said  J.  A.  Thomp- 
son from  said  office  and  declaring  that  the  relator,  G. 
W.  Covington,  was  entitled  to  the  same. 

The  respondent  filed  an  answer,  in  which  he  averred 
the  following  facts:  That  he  was  duly  elected  County 
Superintendent  of  Education  of  Montgomery  County  on, 
to- wit,  the  first  Monday  in  August,  19C0,  and  took  the 
oath  of  office  and  gave  bond  and  otherwise  complied  with 
the  provisions  of  law  and  entered  upon  the  discharge  of 
the  duties  of  said  office  on,  to- wit,  the  1st  day  of  October, 
1904,  no  successor  to  him  had  been  elected,  and  the  State 
Superintendent  of  Education  called  upon  him  to  give 
a  new  bond  with  sureties  as  such  County  Superintendent 
of  Education,  which  he  did  in  all  respect^  as  required 
by  law,  which  said  bond  was  duly  approved  and  he  con- 
tinued to  act  as  such  County  Superintendent.  For  fur- 
ther answer,  this  respondent  saith  that  under  the  law 
his  term  of  office  began  on  October  1st,  1900,  and  con- 
tinues till  his  successor  is  duly  qualified.  That  G.  W. 
Covington  was  elected  County  Superintendent  of  Educa- 
tion of  Montgomery  County  at  the  general  election  held 
on  to-wit,  the  8th  day  of  November,  1904,  and  that  under 
the  law  his  term  of  office  begins  on  the  1st  day  of  Octo- 
ber next  following  such  election,  and  on  to-wit,  the  1st 
day  of  October,  1905,  and  that  until  such  date  the  said 
Covington's  term  does  not  begin  and  he  has  no  right  to 
be  inducted  into  said  office.    Demurrers  were  filed  by  the 
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petitioner  to  this  answer  which  demurrers  were  over- 
ruled; but  under  the  opinion  on  the  present  appeal  it  is 
unnecessary  to  set  out  these  demurrers  in  detail. 

After  the  overruling  of  the  demurrer  of  plaintiffs  to 
the  answer  of  the  defemlant,  J.  A.  Thompson,  as  shown 
by  the  judgment  entry,  the  following  evidence  was  in- 
troduced: It  was  proven  that  the  relator,  G.  W.  Cov- 
ington, was  over  forty  years  of  age,  and  was  a  resident 
citizen  of  the  county  of  Montgomery,  and  had  been  such 
citizen  of  the  county  of  Montgomery  and  State  of  Ala- 
bama, and  of  the  United  States,  and  a  qualified  elector 
in  said  State  and  county,  and  for  more  than  fifteen  years 
last  past,  and  still  is  such  a  citizen,  resident  and  quali- 
fied elector;  that  the  office  of  county  Superintendent  of 
education  of  Montgomery  county  was  an  office  establish- 
ed by  the  legislature  of  the  State  of  Alabama,  and  that  by 
an  act  of  the  legislature  of  Alabama,,  approved  February 
7lh,  1899,  It  was  provided  that  the  county  superintend- 
ent of  education  of  Montgomery  county  should  be  elected 
at  the  general  election  to  be  held  on  the  first  Monday  in 
August,  1900,  and  at  the  general  election  every  four 
years  thereafter,  as  the  other  county  officers  are  elected ; 
that  the  term  of  the  office  of  county  superintendent  of 
education  should  begin  on  the  first  day  of  October  next 
following  such  election,  and  that  he  should  hold  such 
office  and  perform  all  the  duties  thereof  under  the  laws 
governing  public  schools,  and  until  his  successor  is  duly 
qualified. 

That  J.  A.  Thompson  was  elected  county  superintend- 
ent of  education  of  Montgomery  county  at  the  general 
election  in  August,  1900,  and  on  the  first  day  of  October, 
1900,  entered  upon  the  discharge  of  his  duties  as  such, 
having  taken  the  oath  of  office,  given  bond  and  otherwise 
complied  with  the  provisions  of  law  regarding  the  same. 
That  on  the  first  dav  of  October,  IfiOi,  no  successor  to 
him  had  been  elected,  and  the  State  Superintendent  of 
Education  called  upon  the  said  Thompson  to  give  a  new 
bond  with  sureties,  as  such  county  superintendent  of  ed- 
ucation, and  in  all  respects  as  required  by  law,  which 
said  bond  was  duly  approved,  and  he  continued  to  act  as 
such  county  superintendent  of  education ;  and  that  on  the 
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8th  day  of  November,  1904,  at  the  general  election  for 
the  State  of  Alabama,  and  held  in  the  county  of  Mont- 
gomery, G.  W.  Covington  was  elected  county  superin- 
tendent of  education  for  Montgomery  county,  Alabama, 
and  on  the  15th  day  of  November,  1904,  he  made  his  bond 
and  qualified  by  taking  the  oath  of  office,  and  did  every- 
thing else  requisite  to  said  qualification;  that  on  said 
last  named  date  his  bond  as  such  county  superintendent 
of  education  was  approved  by  the  judge  of  probate  of 
Montgomery  county,  Alabama,  and  a  certified  copy  of 
said  bond  was  on  said  date  filed  with  the  State  superin- 
tendent of  education,  and  a  commission  issued  to  him, 
the  said  Covington,  by  the  governor  and  secretary  of 
state  of  the  State  of  Alabama,  as  such  superintendent  of 
education  for  Montgomery  county,  Alabama,  on  said  last 
named  date.  That  immediately  thereafter,  and  before 
the  filing  of  the  petition  in  this  case,  the  said  Covington 
called  upon  the  said  Thompson  and  demanded  posses- 
sion of  the  books  and  papers  relating  to  the  said  office, 
a«d  demanded  to  be  placed  in  charge  of  the  same,  and  to 
be  allowed  to  exercise  the  duties  of  said  office,  but  not- 
withstanding this  demand  the  said  Thompson  refused  to 
do  so,  and  continues  to  act  as  such  county  superintend- 
ent of  education. 

Upon  the  introduction  of  all  the  evidence,  the  court 
rendered  a  judgment  declining  to  grant  the  relief  prayed 
for,  and  ordering  the  petition  dismissed.  From  the  ren- 
dition of  this  judgment  the  relator  duly  excepted. 

The  relator  appeals  and  assigns  as  error  the  overrul- 
ing of  the  demurrer  to  the  respondent's  answer,  and  the 
judgment  of  the  court  refusing  to  grant  the  relief  prayed 
for,  and  dismissing  the  petition. 

Steiner,  Crum  &  Weil,  for  appellants. — ^As  soon  as 
i^lator,  said  G.  W.  Covington,  qualified,  after  his  elec- 
tion in  November,  1904,  he  was  eo  histanti  entitled  to 
the  office.  Where  an  act  of  the  legislature  provides  for 
the  election  or  appointment  of  officers  at  fixed  intervals, 
without  providing  when  the  officers  shall  go  into  office, 
the  term  of  office  commences  immediately  upon  the  elec- 
tion, or  as  soon  thereafter  as  the  officer  qualifies. — 23 
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Am.  &  Eng.  Ency.  Law,  (2d  ed.)  p.  411..  and  his  term 
of  office  continues  until  the  next  period  for  election  or 
appointment. — ^23  Am.  &  Eng.  Ency.  Law,  (2d  ed.)  p. 
413. 

In  the  case  of  the  State  ex  rel.  Simpson  v.  May,  49  Ala. 
376,  it  was  held  where  the  court  was  construing  a  similar 
law  that  the  expressions  used  in  the  general  election  law 
fixes  the  term  of  office;  and,  if  this  be  true,  then  the  the- 
ory upon  which  the  learned  judge  below  based  his  opin- 
ion was  erroneous.  See  also  Atiorne  if -General  v.  Lamp- 
lough,  3  Eng.  Law  Rep.  ex.  D.  227;  Savings  Bank  v.  Col- 
lectors, 3  Wall  N.  S.  495 ;  Ex  parte  Crowe,  109  U.  S.  556 ; 
Ogden  v.  Boreman,  20  Utah  98.  "If  a  statute  or  consti- 
tutional provision,  fixing  or  limiting  the  duration  of  an 
official  term  is  ambiguous,  that  interpretation  should  be 
followed  which  limits  the  term  to  the  shortest  time." — 23 
Am.  &  Eng.  Ency.  Law,  409. 

The  appellee  having  held  the  office  for  the  full  period, 
he  is  estopped  from  denying  that  his  term  of  office  has 
expired.— 23  Am.  &  Eng."  Ency.  of  Law,  417,  418. 

Ray  Rushton,  contra, — The  act  to  provide  for  the 
election  of  the  county  superintendent  of  education  of 
Montgomery  county,  (Acts  1898-99,  p.  676),  fixed  the 
term  of  the  office  of  the  county  superintendent,  and  pro- 
vided when  the  person  elected  to  such  office  should  enter 
upon  the  duties  thereof — the  1st  of  October  next  succeed- 
ing the  general  election.  The  act  of  1903,  to  regulate 
elections,  says  nothing  about  the  terms  of  office  of  any 
particular  officer.  It  does  not  purport  to  repeal,  nor 
does  it  repeal,  any  part  of  the  act  above  quoted.  The 
act  says  that  the  county  superintendent  must  be  elected 
at  the  general  ele(»tion  to  be  held  on  the  first  Monday  in 
August.  1900,  and  at  the  general  election  every  four  years 
thereafter,  and  the  only  effect  that  the  act  of  1903  has 
on  this  act,  is  that  it  changed  the  general  election  to  lye 
held  every  four  years  to  November  instead  of  August. 
No  specific  term  being  fixed  by  the  act,  except  by  the  im- 
plication that  his  office  should  expire  when  the  new  term 
begins,  it  seems  very  clear  that  Covington's  term  does 
not  begin  until  the  1st  day  of  October  next  following  the 
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general  election  held  in  1904,  and  that  Thompson's  term 
of  oflSce  does  not  expire  until  his  successor  is  duly  qual- 
ified. Covington  is  not  "duly  qualified"  until  his  term 
of  office  begins.  The  act  above  quoted  is  complete  within 
itself,  and  the  general  election  law,  as  above  stated,  does 
not  amend  or  repeal  any  of  its  provisions,  nor  does  it  at- 
tempt to  do  so. 

Legislative  intent  can  only  be  gathered  from  the  words 
of  their  legislative  acts,  unless  there  is  something  indefi- 
nite and  inconsistent  in  them,  but  where  every  provision 
of  an  act  can  be  given  operation,  there  is  no  room  for  any 
constructon.  This  act  simply  falls  in,  by  reason  of  its 
own  wording  to  the  changed  condition  of  affairs,  brought 
about  by  the  changed  date  of  the  election,  and  adjusts  it- 
self accordingly,  and  there  is  nothing  in  the  constitution 
or  laws  to  prohibit  its  so  doing.  "Statutes  may  be  re- 
pealed by  implication ;  the  courts  do  not,  however,  favor 
such  repeal,  and  if  by  a  fair  and  reasonable  construction 
of  the  latter  and  former  statute,  the  two  can  be  recon- 
ciled, and  each  left  to  operate,  that  construction  will  be 
adopted. — Smith  v.  iipeed,  50  Ala.  276 ;  Iveraon  v,  State, 
52  Ala.  170;  Enloe  v.  Kike,  56  Ala.  500;  Parker  v.  Hub- 
bard, 64  Ala.  203 ;  Cook  v.  Meyer,  73  Ala.  580 ;  Roberts 
V.  Pippin,  75  Ala.  103 ;  Jackson  v.  State,  76  Ala.  26 ;  Herr 
V.  Seymore,  76  Ala.  270;  Jones  r.  Dreury,  72  Ala.  311; 
Lehman  v.  Robinson,  59  Ala.  219;  JJx  parte  Dunlap,  71 
Ala.  73. 

"When  the  words  are  plain,  and  unambiguous,  there  is 
no  room  for  a  construction  or  interpretation;  the  legisla- 
ture must  be  intended  to  mean  what  they  clearly  ex- 
pressed."— Carlisle  v.  Godwin,  68  Ala.  137;  Reese  v. 
State,  73  Ala.  18;  Lehma/n  v.  Robinson,  lb. 

SIMPSON,  J. — In  order  to  get  a  clear  idea  of  the  legal 
status  of  this  case,  we  will  state  first  the  substance  of  the 
various  statutes  relating  to  county  superintendents  of 
education,  going  as  far  back  as  necessary  to  an  under- 
standing of  the  cape:  Under  the  Code  of  1876  and  1886, 
they  were  all  appointed  by  the  State  superintendent,  and 
their  terms  commenced  on  the  1st  of  October  of  each  odd 
year,  and  continued  for  two  years,  and  until  their  suc- 
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cessors  should  qualify.— Code  of  1876,  §§  907,  916;  Code 
of  1886,  §§954,955. 

On  February  13,  1889,  an  act  was  passed  providing 
that  county  superintendents  should  be  elected  at  the  gen- 
eral election  to  be  held  on  the  first  Monday  in  August, 
1890,  and  every  two  years  thereafter,  at  the  general  elec- 
tion, in  the  same  manner  as  the  other  county  officers, 
their  terms  of  office  to  begin  on  October  1,  1890.  Provi- 
ded, that  this  act  should  not  apply  to  Montgomery  and 
several  other  counties  named. — Acts  1888-9,  p.  396. 

The  Code  of  1896,  then,  following  this  act,  provided 
that  "unless  by  special  act  it  is  otherwise  provided,  a 
county  superintendent  for  each  county  is  elected  at  each 
general  election  as  provided  in  this  Code." — §  3550 
(954).  The  section  provides  that  "the  term  of  office  of 
county  superintendents  who  are  elected  shall  commence 
on  the  first  day  of  October  next  after  their  election,  and 
the  term  of  those  appointed  shall  commence  on  October 
1st  of  each  odd  year,"  and  "in  each  case  shall  be  for  two 
vears,  and  until  their  successors  shall  qualify." — §  3551 
(955). 

The  same  Code  provides  for  general  elections  on  the 
first  Monday  in  August,  and  that  a  county  superint>end- 
ent  shall  be  elected,  except  in  cases  otherwise  provided 
for  by  special  laws,  on  the  first  Monday  in  August,  1898, 
and  every  two  years  thereafter. 

On  February  7th,  1899,  "An  Act  to  provide  for  the 
election  of  the  county  superintendent  of  education  of 
Montgomery  county,"  was  passed,  providing  that  said 
superintendent  should  be  elected  at  the  general  election 
to  be  held  on  the  first  Monday  in  August,  1900,  and  at 
the  general  election  every  four  years  thereafter,  in  the 
same  manner  as  other  officers  are  elected.  "And  that  the 
term  of  office  of  said  county  superintendent  of  education 
shall  begin  on  the  first  day  of  October  next  following 
such  election,  and  that  he  shall  hold  said  office  and  per- 
form all  the  duties  thereof,  under  the  laws  governing 
public  schools,  and  until  his  successor^is  duly  qualified." 

As  stated  in  a  case  recently  decided  by  this  court,  the 
words  "until  his  successor  is  elected  and  qualified"  (or 
as  in  this  case,  "until  his  successor  shall  qualify")  wepe 
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never  intended  to  prolong  the  term  of  office  beyond  a 
reasonable  time,  after  the  election  to  enable  the  newly 
elected  officer  to  qualify." — Prmvell  v.  State,  ex  rel 
Hasty,  decided  at  the  present  term. 

We  held  also,  in  that  case,  that  the  election  law  (Acts 
1903,  p.  438)  did  not  change  the  term  of  office  of  any  offi- 
cer. The  fact  that,  in  that  case,  the  party  holding  was 
in  the  occupation  of  a  constitutional  office  does  not  af- 
fect the  principle  above  alluded  to.  Hence,  it  follows 
that,  Tvhatever  may  be  the  rights  of  the  relator,  the  offi- 
cial term  of  the  defendant  terminated  not  later  than  a 
reasonable  time  after  the  1st  of  October,  1904. 

But  it  is  claimed  that  the  entire  election  law  is  a  local 
law,  under  §  110  of  the  Constitution,  and  consequently 
could  not  be  enacted  without  the  notice  required  by 
§  106  of  the  Constitution.  This  contention  is  based  on  the 
fact  that  §  106  of  the  act  states  that  "All  the  provisions 
of  this  act  shall  apply  to  all  primary  elections  and  all 
elections  by  counties  and  municpalites  held  in  this  State, 
except  in  cases  where  the  provisons  hereof  are  inconsist- 
ent or  in  conflict  with  the  provisions  of  a  law  governing 
special  primary,  county  or  municipal  elections."  So  the 
question  arises,  first,  is  the  general  election  law  a  general 
law  or  a  local  law? 

Constitutions  are  made  for  practical  purposes,  and  not 
merely  for  the  exercise  of  critical  gymnastics,  and  in  the 
construction  of  them  we  are  to  take  into  consideration 
the  conditions  which  confronted  the  constitution-makers, 
and  w^e  are,  if  possible,  to  give  the  instrument  such  con- 
struction as  will  carry  out  the  intention  of  the  framers, 
and  make  it  reasonable  rather  than  absurd. 

At  the  time  of  the  adoption  of  this  Constitution  there 
were,  in  existence  in  the  State  of  Alabama,  a  great  many 
local  laws,  many  of  them  wise  and  desirable  to  the  peo- 
ple of  the  locality,  and  the  very  fact  that  the  same  Con- 
stitution provided  a  way  by  which  the  people  could  have 
more  local  laws  enacted,  shows  that  it  was  the  policy  of 
the  State  to  continue  many  local  laws  in  force.  Can  it 
then  be,  for  a  moment,  supposed  that  the  constitution- 
framers  intended  that  no  general  law  could  ever  be  en- 
acted, making  provisions  different  from  these  local  laws. 
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without  repealing  all  of  them?  For  that  would  be  the 
inevitable  result,  if  it  be  acknowledged' that  the  fact  that 
the  exception  in  favor  of  existing  local  laws,  renders  the 
law  a  local  and  not  a  general  law. 

We  have  not  been  able  to  find,  in  any  State  constitu- 
tion, a  section  just  like  ours,  which  defines  what  a  gen- 
eral law  is,  but,  before  the  adoption  of  our  Constitution, 
our  own  Supreme  Court,  and  some  others  had  defined  a 
general  law,  in  just  about  the  terms  of  our  Constitution. 
Molt  V.  Mayor  &  Aldermen  of  Birmmgham,  111  Ala.  369, 
373. 

While  the  decigfions  of  other  States  are  not  in  harmony 
as  to  the  practical  working  of  a  general  law,  under  these 
definitions  of  it,  yet  it  is  evident  that  to  give  this  consti- 
tutional provision  too  strained  and  strict  a  construction 
would  practically  block  the  wheels  of  legislation. 

We  could  not  pass  any  general  law  to  protect  the  pine 
forests  of  Alabama,  because  there  are  no  pine  forests  in 
some  of  the  counties;  we  could  not  legislate  in  regard  to 
the  public  schools  in  the  counties  of  Alabama,  because 
Mobile  county  is,  by  the  Constitution,  excepted  from  the 
provisons  of  any  such  act;  nor  could  we  enact  any  law 
in  regard  to  railroads  in  Alabama,  because  there  are 
some  political  subdivisions  of  the  State  which  have  no 
railroads. 

While,  as  we  have  intimated,  there  are  decisions  in 
some  of  the  States,  which  indicate  so  strict  a  construc- 
tion of  similar  constitutional  provisions,  as  to  result  in 
such  a  state  of  affairs,  as  above  allued  to,  yet,  in  taking 
up  this  new  provision  of  our  Constitution,  we  prefer  to 
follow  authorities  which  we  hold  to  be  based  on  sounder 
reason,  and  to  give  to  this  constitutional  provision  such 
a  construction  as  will  effectuate  the  intention  of  its  fra- 
mers,  and,  at  the  same  time,  give  it  a  practical  interpre- 
tation, which  will  make  it  usc^ful  and  not  harmful  to  the 
intercuts  of  the  State. 

The  Supreme  Court  of  New  Jersey,  in  discussing  a 
case,  in  which  the  question  of  local  or  general  law  was 
at  issue  (and  in  which  it  considered  that  it  should  "eman- 
cipate itself  from  the  bondage  of  verbal  definitions)  uses 
this  language :    "When  we  find  that  the  adoption  of  the 
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narrow  signification  of  the  term  used  will  lead  to  posi- 
tive absurdity,  and  that  the  reception  of  the  word  in  its 
v.'ider  import  is  attended  with  the  establishment  of  a 
rule  of  public  policy,  both  wise  and  salutary,  it  is  not 
difficult  to  make  choice  between  the  alternatives." — Van 
Riper  v.  Parsons^  40  N.  J.  L.,  p.  5. 

And,  in  the  same  case  on  second  appeal,  in  deciding 
that  the  law,  general  in  its  terms,  "abating  legislative 
commissioners  for  the  regulation  of  municipal  affairs 
wherever  they  existed,"  was  a  general  and  not  a  local 
law,  notwithstanding  there  was  but  one  city  in  the  State 
having  such  commission,  says  "The  law,  in  all  its  provis- 
ions, is  general ;  hroad  enough  to  rench  every  portion  of 
the  State.  •  •  •  ^  law  so  framed  is  not  a  special  or 
a  local  law,  but  a  general  law." — Vam  Riper  v.  Parsons^ 
40  N.J.  L.  125. 

And  the  same  court  held  that  an  act  providing  for  the 
district  courts  in  all  cities  of  15,000  inhabitants  or  more, 
and  an  amendment  thereto  raising  the  population  re- 
quired to  20,000,  were  both  general  laws,  because  it  was 
a  proper  classification  and  did  not  omit  any  subject  or 
place  naturally  belonging  to  such  class,  although  the 
amendment  affected  only  one  city. — Rutgers  v.  New 
Brunsvicky  42  N.  J.  L.  51. 

The  Supreme  Court  of  Pennsylvania,  under  a  consti- 
tion  prohibiting  the  passage  of  "any  local  law"  on  certain 
subjects,  sustained  an  act  in  regard  to  the  bonding  of 
cities  of  certain  population,  and  the  court  says :  "It  is 
time  the  only  city  in  the  State,  at  the  present  time,  con- 
taining a  population  of  £09,000  is  the  city  of  Philadel- 
phia ♦  ♦  ♦  Pittsburg  is  rapidly  approaching  that 
pumber  ♦  ♦  ♦  Legislation  is  intended  not  only  to 
meet  the  wants  of  the  present,  but  to  provide  for  the  fu- 
ture." And  after  mentioning  the  various  instances  in 
which  general  public  interests  along  certain  lines  must 
be  provided  for  by  general  laws,  classifying  the  subjects 
of  legislation,  the  court  says  "we  will  not  presume  that 
the  framers  of  that  instrument,  or  the  people  who  ratified 
it.  intPTided  that  the  machinery  of  their  State  govern- 
ment should  be  so  bolted  and  riveted  down  by  the  fun- 
damental law  as  to  be  unable  to  move  and  perform  its 


Digitized  byLjOOQlC 


110  SUPREME  COURT  [Nov.  Term. 

[State  ex  rel  €k>yiiigton  v.  Thompson.] 

necessary  functions." — Wheeler  v.  Philadelphia,  77 
Penn.  St.  338,  349,  351. 

The  Ohio  Supreme  Court  held  that  an  act  requiring 
certain  things  of  owners  of  street  cars,  was  a  general 
law  and  of  ''uniform  operation  throughout  the  State," 
and  g()(*s  on  to  show  that  a  statute  is  of  uniform  opera- 
ation,  if  its  terms  make  it  applicable  to  all  of  a  certain 
class  in  the  State,  though  in  certain  localites  there  be 
none  of  that  class,  but  whenever  they  come  into  exist- 
ence the  general  law  applies  to  them. — titate  r.  XelsoUy 
(51  Ohio  St)  ;  26  L.  R.  A.  317,  319. 

And  so  in  a  case  in  California,  where  an  act  made  a 
change  in  the  police  courts  in  cities  of  certain  popula- 
tion, and  provided  that  it  should  go  into  effect  in  each 
one,  at  the  expiration  of  the  various  terms  of  incumbents, 
and  it  was  claimed  that  it  was  not  of  uniform  operation, 
because  it  took  effect  at  one  time  in  one  city  and  at  an- 
other in  another.  The  law  was  sustained,  and  the  court 
says,  "If  the  law  operates  equally  upon  all  the  objects 
embraced  within  it,  when  they  come  within  the  circle  or 
scope  of  its  authoritff,  the  uniformity  of  operation  con- 
templated by  the  constitution  is  attained." — People  v. 
Nenshatr,  76  Cal.  436,  444. 

Then  coming  to  the  particular  provision  of  our  ow-n 
Constitution  (§  110),  to-wit,  that  a  general  law  is  a  law 
which  applies  to  the  whole  State:  One  of  the deflnitions 
of  the  word  "apply"  is  to  declare,  or  pronounce,  as  suit- 
able.— Webster's  International  Die.  Every  criminal 
statute  applies  to  every  individual  in  the  State,  yet  it 
does  not  become  effective  in  its  application  to  him  until 
he  brings  himself  into  actual  contact  with  it,  by  commit- 
ting some  crime. 

Following  the  reasoning  of  the  cases  cited,  we  hold 
that,  under  th^  wording  of  said  section  of  our  Constitu- 
tion, a  law  which  is  general  in  its  terms,  and  is,  in  good 
faith,  so  framed  that  all  parts  of  the  State  may  come 
within  the  circle  of  its  operation,  is  a  general  law.  And 
the  fact  that,  at  the  time  of  its  passage,  there  may  be,  in 
the  State,  certain  localities  where  there  are  no  objects 
for  its  present  operation,  or  where  there  are  special  laws 
already  in  existence  which  must  be  repealed  before  the 
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general  law  becomes  operative  therein,  does  not  render 
it  any  the  less  a  general  law. 

Consequently  the  election  law  of  1903^  is  a  general  law, 
even  if  it  be  admitted  that  §  106  of  that  law  is  intended 
to  except  out  of  its  operation  those  localities  which  have 
special  election  laws,  as  to  certain  officers,  which  is  by 
uo  means  dear,  but  which  would  be  the  result  if  they 
\vere  not  mentioned  at  all,  unless  there  was  a  clear  intent 
shown  to  repeal  them. 

It  may  be  said  also,  even  under  the  contention  of  the  ap- 
pellee as  to  the  status  of  the  county  superintendent  in 
Montgomery  county,  and  others  in  the  same  attitude, 
this  law  does  apply  to  the  whole  State.  While  it  is  true 
that,  if  under  that  special  law  the  county  superintend- 
ent holds  for  four  years,  the  general  election  law  would 
not  change  the  term  of  his  office,  yet  it  would  change  the 
date  of  his  election,  as  that  special  act  refers  to  the  gen- 
eral election  law,  as  to  the  time  and  manner  of  his  elec- 
tion, so  that,  to  that  extent,  at  least,  the  general  law  ap- 
plies to  the  election  of  county  superintendents  in  Slont- 
pomery  county,  besides  applying  to  it  and  every  other 
county  in  provisions  on  the  subject  of  election  of  other 
officers. 

We  hold  that  the  principles  announced  in  the  Prowell 
case  are  applicable  to  county  superintendents,  whose 
terms,  under  the  previous  law,  expired  on  the  1st  of  Oc- 
tober, after  the  August  election,  and  that  the  effect  of 
the  change  of  the  time  of  election,  only  postpones  the 
time  of  the  change  of  officers  until  the  new  officer  can 
be  elected  and  qualified,  the  old  officer  simply  holding 
over  until  his  successor  has  been  elected  and  qualified. 

In  the  case  now  before  the  court,  the  statements  of  the 
various  statutes  in  the  former  part  of  the  opinion,  shows 
that  the  position  of  county  superintendent  in  Montgom- 
ery county  is  not  even  as  favorable  as  those  holding  un- 
der the  general  law,  for  the  act  of  February  13th,  1889, 
simply  left  the  Montgomery  superintendent  where  he 
was  before,  enjoj'ing  a  two  years'  term,  by  appointment, 
in  place  of  by  election ;  and  the  act  of  February  7,  1899, 
simply  applied  the  elective  feature  to  him,  providing  that 
he  should  be  elected  on  the  first  Monday  in  August,  as 
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other  officers  at  the  p^eneral  election,  thus  practically 
eliminatirs:  the  local  features  and  placing  him  on  the 
same  platform  as  other  superintendents;  for  the  title  of 
that  act  does  not  contain  any  intimation  of  a  purpose  to 
change  the  term  of  his  office.  Consequently  that  part  of 
the  act  falls  to  the  ground,  and  appellee's  term  of  office 
reallv  expired  two  vears  before  the  first  day  of  October, 
1904 

The  judgment  of  the  court  is  reversed  and  a  judgment 
will  be  here  entered,  declaring  that  the  appellee.  J.  A. 
Thompson,  is  not  entitled  to  hold  the  office  of  superin- 
t(*ndent  of  education  of  Montgomery  county,  but  that 
the  relator,  G.  W.  Covins:ton,  is  entitled  to  said  office. 

Reversed  and  rendered. 

BrcCLELLAN,  C.J.,  Haralson,  Tyson,  Dowdell,  An- 
derson and  Denson,  J.  J.,  concurring. 


State  V.  Stalliii^s. 

Appeal  from  Order  of  the  Chancellor,  on  Habeas  Corpus 
Proceedings,  admitting  Petitioner  to  Bail, 

1.  Res  gestae;  what  acts  and  declarations  admissible  as. — Acts  and 

declarations  to  be  admissible  as  res  gestae,  must  be  substan- 
tiaHy  contemporaneous  with  the  main  fact  and  so  closely 
connected  with  it  as  to  Illustrate  its  character. 

2.  Same;  same;  case  at  har. — Evidence  which  is  offered  to  prove 

tbat  after  defendant,  who  was  seriously  wounded,  had  been 
removed  to  a  drug  store,  and  about  five  minutes  after  the 
shooting  upon  being  informed  that  the  person  he  assailed  was 
dead,  he  said,  "I  have  done  what  I  always  intended  to  do, 
RT'd  am  ready  to  die,"  is  inadmissible  as  a  part  of  the  res 
gestce. 

3.  CoVifessions   are  prima  facie  inadmissible;  predicate   must    he 

established  for  the  introduction  thereof. — All  confessions  are 
prirra  facie  not  admissible  as  evidence,  and  a  predicate  must 
be  laid  for  the  introduction  of  a  statement  by  defendant  as  a 
confession. 

• 
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Appeal  from  the  Chancery  Court  of  Butler. 

Tried  before  the  Hon.  W.  L.  Parks. 

This  was  a  petition  filed  in  the  chancery  court  of  But- 
ler county  by  J.  P.  Stallings,  in  behalf  of  Dan  alias  Dan- 
iel Stallings,  as  follows:  "Your  petitioner,  J.  F.  Stal- 
lings, most  respectfully  represent  unto  your  honor  that 
Dan  alias  Daniel  Stallings,  in  w^hose  behalf  this  appli- 
cation or  petition  is  made,  is  illegally  imprisoned,  and 
restrained  of  his  libetry  and  held  under  guard  in  the  Elk 
Hotel,  in  the  city  of  Greenville,  Alabama,  by  one  J.  H. 
Hartley,  w^ho  is  the  sheriff  in  and  for  said  qounty  and 
State,  by  virtue  of  a  warrant  charging  said  Dan  alias 
Daniel  Stallings  with  murder  in  the  first  degree,  said 
warrant  issued  by  I.  Y.  Trawuck,  clerk  of  the  circuit 
court,  in  said  county  of  Butler,  and  State  of  Alabama, 
a  copy  of  which  said  warrant  is  hereto  attached  and 
marked  Exhibit  "A,"  and  made  a  part  of  this  petition, 
and  with  leave  of  reference  thereto,  as  often  as  may  be 
necessary.  And  petitioner  alleges  that  the  said  Dan 
alias  Daniel  Stallings  was  indicted  by  the  grand  jury  of 
said  county  at  the  October  term,  1904,  a  copy  of  which 
indictment  is  hereto  attached  marked  Exhibit  "B,"  and 
made  a  part  hereof,  for  the  offense  of  murder  in  the  first 
degree,  and  no  bond  has  been  set  by  any  court  or  appli- 
cation made  therefor,  and  your  petitioner  further  avers 
that  the  proof  is  not  evident  or  the  presumption  great 
that  the  said  Dan  alias  Daniel  Stallings  is  guilty  of  a 
capital  offense.  Wherefore,  your  petitioner  prays  for  a 
writ  of  habeas  corpus,  directed  to  the  said  J.  H.  Hartley, 
sheriff  of  Butler  county,  Alabama,  commanding  him  to 
bring  the  body  of  the  said  Dan  alias  Daniel  Stallings  be- 
fore your  honor  at  a  day  and  place  to  be  by  your  honor 
appointed,  together  with  the  cause  of  detention  of  the 
said  Dan  alias  Daniel  Stallings." 

On  the  trial,  under  the  writ  which  was  issued  by  the 
court,  the  evidence  showed  that  the  defendant  shot  and 
killed  Radford  Buckhaults,  on  or  about  October  1,  1904, 
at  Greenville,  Alabama,  and  was  at  the  same  time  him- 
self wounded,  being  shot  in  the  left  side;  the  evidence 
for  the  defense  showed  that  the  deceased  was  in  a  bar- 
room on  the  evening  of  the  killing,  and  when  the  defend- 
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ant  walked  in,  the  deceased  insulted  him ;  that  defendant 
said  nothing,  but  soon  left,  and  about  7  o'clock  was  pass- 
ing up  the  sidewalk  and  the  deceased  was  sitting  in  a 
buggy  near  the  side- walk  and  cursed  the  defendant  again, 
applying  an  opprobrious  epithet  to  him.  The  defendant 
thereupon  walked  near  the  point  where  the  deceased  was 
sitting  in  the  buggy  and  asked  him  if  he  was  cursing  him ; 
the  deceased  replied  that  he  was  and  that  he  intended 
to  kill  him,  and,  according  to  the  testimony  of  the  de- 
fense, shot  the  defendant  before  he  (the  defendant)  had 
drawn  or  attempted  to  draw  a  weapon.  The  State  intro- 
duced testimony  to  the  effect  that,  beginning  with  the 
marriage  of  his  sister  to  deceased,  the  defendant,  up  to 
within  a  short  period  of  the  killing,  had  made  threats 
that  he  would  take  the  life  of  the  deceased;  that  defend- 
ant followed  deceased  from  the  bar  where  the  first  alter- 
cation took  place.  The  State  also  introduced  evidence 
tending  to  contradict  other  statements  of  the  witnesses 
for  the  defense.  The  State  offered  to  introduce  testi- 
mony showing  that  the  defendant,  about  five  minutes 
after  the  shooting,  as  he  was  being  moved  into  Peagler's 
drug  store,  stated,  upon  being  informed  that  Buckhaults 
was  dead,  that  he  (defendant)  had  done  what  he  always 
intended  to  do,  and  that  he  was  ready  to  die.  The  peti- 
tioner objected  to  this  testimony.  The  court  sustained 
the  objection,  and  tlie  State  reser\'ed  an  exception  to  that 
ruling.  The  chancellor  rendered  a  decree  allowing  bail 
to  the  defendant  in  the  sum  of  three  thousand  dollai-s, 
from  which  decree  the  State  appeals  and  assigns  the  ren- 
dition of  such  decree,  and  the  rulings  of  the  chancellor  on 
the  evidence,  to  which  exceptions  were  reserved,  as  error. 

Massey  Wilson,  Attorney-General,  and  Powell  & 
Hamilton  for  the  State,  cited  Ex  parte  Nettles^  58  Ala. 
268;  Mitchell  v.  State,  60  Ala.  26. 

Steiner,  Crum  &  Weil,  Richardson  &  Pearson,  and 
Stallings  &  Nesmith,  contra,  cited  Ex  parte  Brmm,  65 
Ala.  448 ;  Hornshy  r.  State,  94  Ala.  67 ;  Compton  v.  State, 
110  Ala.  37;  Smith  i\  State,  83  Ala.  28;  Ex  parte  Ham- 
mock,  78  Ala.  416. 
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ANDERSON,  J.— Upon  the  hearing  of  this  petition 
before  the'cliancellor,  the  State  oflFered  to  prove  by  wit- 
nesses that  after  defendant,  who  was  seriously  wounded, 
had  been  removed  to  Peagler's  drug  store,  and  about  five 
minutes  after  the  shooting,  upon  being  informed  that 
Buckhaults  was  dead,  said,  "I  have  done  what  I  have  al- 
ways intended  to  do,  and  am  ready  to  die."  This  evi- 
dence was  objected  to  by  defendant,  and  the  objection 
was  sustained  by  the  chancellor. 

"Acts  and  declarations  to  be  admissible  as  res  gestM 
must  be  substantially  contemporaneous  with  the  main 
fact  and  so  closely  connected  with  it  as  to  illustrate  its 
character.'^ — Fonville  t\  State,  91  Ala.  39;  Mayfield's 
Digest,  Vol.  1,  p.  772.  We  do  not  think  this  evidence 
was  admissible  as  a  part  of  tjie  res  gestae. 

There  was  no  predicate  for  the  introduction  thereof  as 
a  confession.  All  confessions  are  prima  facie  not  admis- 
sible as  evidence. — Mayfield's  Digest,  Vol.  1,  p.  206.  The 
action  of  the  chancellor  in  excluding  this  evidence  was 
proper. 

The  order  of  the  chancellor  granting  the  petitioner 
bail  is  affirmed. 

McClellan,  C.J.,  Tyson  and  Simpson^  J.J.,  concur- 


JEx  iiarte  Merritt. 

PetHmi  for  Mandamus. 


Mandamus ;  not  awarded  for  ordering  vacation  of  chancellor's 
decree,  dismissing  a  hill  in  equity. — Where  upon  a  motion 
made  by  some  of  th6  defendants  in  a  chancery  suit  to  dismiss 
the  bill  for  the  want  of  equity,  the  (Jhancellor  renders  a  de- 
cree, granting  said  motion,  and  ordering  the  bill  dismissed, 
the  complainant  cannot  obtain  a  writ  of  mandamus,  order- 
ing the  vacation  of  said  order  of  dismissal,  and  the  restora- 
tion of  said  defendants  as  parties  to  said  bill. 
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Appeal  from  the  City  Court  of  Montgomery  in  Equity. 
Heard  before  the  Hon.  A.  D.  Sayre. 
The  facts  in  this  case  are  sufficiently  stated  in  the  opin- 
ion. 

GuNTER  &  GuNTER,  for  petitioner. — Mandamus  is  the 
proper  remedy  to  compel  the  vacation  of  a  decree  dis- 
missing a  bill  as  to  several  defendants,  as  there  is  no 
adequate  remedy  prescribed  by  appeal,  and  there  may  be 
a  failure  of  justice  otherwise. — Code,  427  and  citations; 
Ex  parte  FecJieimer,  103  Ala.  154  (discharging  injunc- 
tion) ;  Bridgepo7i;  v,  BridgepoH,  etc,  104  Ala.  276,  (or- 
der to  enforce  judgment) ;  Ex  parte  Hayre,  95  Ala.  288, 
(discharging  an  injunction) ;  Ex  parte  S,  &  N.  Ry.^  65 
Ala.  599. 

Whitson  &  Dryer^  J.  M.  Falkner  and  George  W. 
JoNES^  contra. 

SIMPSON,  J. — It  appears  from  the  record  that  the 
petitioner,  Fisher  H.  Merritt,  filed  a  bill  in  the  city  court 
of  Montgomery,  sitting  in  equity,  against  the  Alabama 
Pyrites  Company,  Percival  H.  Smith  and  O.  A.  Smith, 
in  connection  with  oth'er  defendants,  that  said  parties 
filed  in  said  court  a  motion  to  dismiss  said  bill  as  to 
them,  on  the  grounds  therein  stated,  that,  upon  the  hear- 
ing of  said  motion,  a  decree  was  rendered  to  the  eflfect 
that  said  bill,  so  far  as  it  sought  relief  against  said  par- 
ties was  without  equity,  and  "that  the  same  do  stand  dis- 
missed, at  the  cost  of  complainant."  The  petitioner 
prays  for  a  writ  of  mandamus  ''ordering  the  vacation  of 
said  order  of  dismissal,  and  the  restoration  of  said  de- 
fendants as  parties  to  said  petitioner's  bill." 

The  writ  of  mandamus  is  a  remedial  writ  granted 
where  there  is  a  specific  legal  right,  and  there  is  no  other 
legal  remedy  which  is  adequate  for  the  enforcement  of 
the  right.  In  its  application  to  judges,  and  judicial  pro- 
ceedings, while  cases  sometimes  touch  so  closely  on  the 
border  line  as  to  render  it  difficult  to  harmonize  them 
all,  on  a  clear  line  of  principle,  yet  there  is  a  great  uni- 
formity in  stating  what  that  principle  is,  to- wit:  that 
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the  sole  office  of  the  writ  is  to  force  the  judge  to  act,  and 
not  to  direct  him  to  render  a  particular  judgment.  It  can 
compel  him  to  hear  and  decide  a  controversy  which  is 
within  his  jurisdiction,  but  it  cannot  direct  or  control 
the  exercise  of  his  judicial  discretion.  It  is  not  its  office 
to  correct  errors. — 14  Am.  &  Eng.  Ency.  Law  (2d  ed.)  p. 
113;  Ex  parte  J  ones,  1  Ala.  15;  State  of  Ala.  ex  rel  Pin- 
ney  v.  Willimns,  69  Ala.  311,  316;  Ex  parte  The  City 
Council  of  Montgomery,  24  Ala.  98 ;  Ex  parte  Elston,  25 
Ala.  72 ;  Ex  parte  Parker,  120  U.  S.  Rep.  737,  743 ;  Lamar 
V.  Commissioners'  Court,  21  Ala.  772,  778;  Appling, 
Judge  of  Probate  v.  Bailey,  Assignee,  44  Ala.  333. 

It  has  been  allowed,  in  cases  where  a  non-resident, 
under  the  old  statute,  failed  to  give  security  for  costs,  to 
force  the  dismissal  of  a  case,  because  this  was  an  abso- 
lute right,  given  by  statute,  and  there  was  no  remedy  by 
appeal. — Ex  parte  Cole,  28  Ala.  50 ;  First  National  Bank 
of  Annistan  v,  Cheney,  120  Ala.  117. 

In  the  last  cited  case  Chief  Justice  Brickbll  states 
that  as  a  general  rule  "mandamus  will  not  be  granted  for 
the  correction  of  an  error,  arising  in  the  progress  of  a 
suit,  which  can  be  revised  on  appeal  after  final  judg- 
ment," and  goes  on  to  show  that  these  cases  have  been 
made  an  exception  to  the  general  rule,  because  the  de- 
fendant had  not  adequate  remedy,  if  he  is  forced  to  liti- 
gate with  a  non-resident,  without  the  indemnity  against 
costs  which  the  statute  guarantees  to  him,  as  absolute 
right. 

It  has  been  granted  where  a  case  had  been,  without 
authority  of  law,  stricken  from  the  docket,  in  order  to 
reinstate  the  same. — Ex  parte  State  ex  rel.  Stow,  51  Ala. 
69.  Also  where  a  court,  under  an  unconstitutional  ordi- 
nance set  aside  a  judgment,  rendered  at  a  previous  term. 
Lairson  v.  Moore,  44  Ala.  275.  Also  where  a  court,  with- 
out authority  of  laAV,  at  a  subsequent  term,  set  aside  and 
vacated  a  final  decree  rendered  at  a  previous  term,  for 
the  purpose  of  reinstating  the  same ;  as  the  court  had  no 
jurisdiction  or  control  over  the  decree,  after  the  expi- 
ration of  the  term  at  which  it  was  rendered. — Ex  pat^e 
Cressxcell,  60  Ala.  378 ;  Cochran  v.  Miller,  74  Ala.  50. 
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Also  to  reinstate  a  case  which  was  impropely  allowed 
to  abate  after  the  death  of  the  plaintiff,  because  the 
heirs  or  personal  representatives  had  a  specific  right  to 
be  made  parties  and  prosecute  the  suit,  and  after  the 
puit  was  abated  had  no  standing  in  court  to  remedy  the 
matter  either  by  appeal  or  otherwise. — The  State  ex  rel 
ISiobors'  Heirs,  7  Ala.  459. 

Also  to  reinstate  an  ancillary  attachment,  improperly 
dismissed,  without  notice  to  the  defendant. — Boraim  v. 
DaCosta,  4  Ala,  398. 

Also  where  the  court  required  plaintiff  to  remit  the 
amount  of  $1,000.00  damages  assessed  by  the  jury,  or  a 
new  trial  would  be  granted  on  payment  of  costs,  and, 
after  failure  to  remit  the  |1,000.00,  and  after  the  costs 
had  been  paid,  by  the  other  party,  the  case  was  stricken 
from  the  docket,  as  this  was  "not  technically  speaking 
a  judgment,"  and  not  revlsable. — Stephenson  v.  Man- 
so^iy,  4  Ala.  317,  320.  Also  where  a  case,  still  sub  judice 
was  improperly  stricken  from  the  docket. — Ex  parte 
Lotie,  20  Ala.  330. 

On  the  other  hand  it  has  been  denied  for  the  purpose 
of  reinstating  a  bill  which  had  been  dismissed  on  account 
of  the  plaintiff's  failure  to  secure  costs,  because  if  erro- 
neous it  could  be  corrected  on  appeal. — Ex  parte  Hen- 
dree,  49  Ala.  360. 

And  it  has  also  been  denied  where  the  action  of  a  pro- 
bate judge  in  issuing  a  liquor  license  was  sought  to  be 
overturned,  the  reason  being  that  he  acted  judiciously, 
and  the  exercise  of  that  judicial  power  could  not  be  con- 
trolled by  mandamus. — Dunbar  v.  Frazer,  78  Ala.  538, 
and  cases  there  cited. 

From  all  these  cases,  and  others  which  might  be  cited, 
w^e  can  find  no  warrant  for  interfering,  by  mandamus, 
in  a  ease  where  a  motion  to  dismiss  a  bill  for  want  of 
equity  and  other  grounds,  has  been  regularly  entertained 
by  a  judicial  officer  in  a  case  within  his  jurisdiction,  and 
a  decree  rendered  passing  upon  the  equity  of  the  bill, 
and  dismissing  the  bill,  when  the  matter  complained  of 
can  bo  revised  on  appeal,  either  under  the  statute  in  re- 
gard to  interlocutory  decrees,  or  from  the  final  decree  in 
the  case.     Without  expressing  any  opinion,  as  to  the 
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right  of  appeal  in  this  case  from  the  interlocutory  de- 
cree, there  is  no  doubt  that  the  matter  can  be  revised  on 
appeal  from  the  final  hearing  of  the  case. — Ex  parte 
Woodruff,  123  Ala,  99;  Bickley  i\  Bickley,  129  Ala.  403. 
The  petition  for  a  writ  of  mandamus  is  denied. 

McClelland  C.J.,  Tyson  and  Anderson,  J. J.,  concur- 
ring. 


Northern  Alabama  Railroad  Co.  v.      \l^  }g 

8hea. 

Action  to  recover  Damages  for  Personal  Injuries. 

1.  Averment  of  negligence;  sufficiency  thereof. — A  count  that  avers 

that  the  train  of  cars  upon  which  plaintiff  was  in  discharge 
of  his  duties  as  a  hrakeman  was  derailed,  and  plaintiff  thereby 
injured,  in  consequence  of  its  being  run  by  the  engineer  at 
a  rate  of  speed  which  was  dangerous  and  reckless,  contains 
a  sufficient  averment  of  nellgence. 

2.  Action  for  negligence;  sufficiency  of  complaint;  averment   of 

name  of  party  to  whose  negligence  injury  is  imputed.— ^In  an 
action,  against  a  railroad  corporation  by  an  employe  thereof  to 
recover  damages  for  personal  injuries,  where  it  is  alleged  in 
the  complaint  that  the  Injury  was  caused  by  defects  in  the 
track  of  the  defendant,  which  defect  arose  from  or  had  not 
been  discovered  or  remedied  owing  to  defendant's  negligence 
or  the  negligence  of  some  person  entrusted  by  defendant 
with  duty  of  seeing  that  the  track  was  in  proper  condition, 
it  is  not  necessary  to  aver  the  name  of  the  person  so  entrusted 
with  such  duty. 
3.  Same;  same:  same;  plaintiff  need  not  aver  that  he  had  made 
diligent  effort  to  ascertain  negligent  engineer's  full  name. — A 
count  alleging  that   plaintiff's   injuries   were  caused   by   the 

negligence  of Gould,  whose  given  name  Is  unknown 

to  plaintiff  and  who  was  the  engineer  in  charge  of  the  loco- 
motive pulling  the  train,  upon  which  plaintiff  was  employed 
as  brakeman,  and  that  said  engineer  so  negligently  and 
carelessly  managed  his  engine  as  to  throw  some  of  the  cars 
from   the   track,    resulting   in    the    injury   to    plaintiff,   suffl- 
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ciently  charges  negligence;  and  It  in  effect  avers  the  surname 
of  the  engineer  and  that  his  christian  name  is  unknown  to 
the  plaintiff.  It  is  not  necessary  for  plaintiff  to  aver  that 
he  had  made  diligent  effort  to  ascertain  the  engineer's  full 
name,  but  had  failed  to  ascertain  it. 

4.  Expert  testimony:  competency  to  testify  as  to  condition  of  rail- 

road track. — A  witness  who  Is  shown  to  be  skilled  and  expe- 
rienced in  respect  of  track  conditions  and  track  constructions, 
is  competent  to  give  opinions  as  to  the  defective  and  unsafe 
condition  of  a  railroad  track. 

5.  Same:  case  at  l)ar. — A  witness  who  had  had  long  experience  as  a 

brakeman,  whose  duties  had  to  do  with  the  regulation  of 
the  speed  of  the  train  under  the  varying  circumstances  inci- 
dent to  a  railway,  according  to  curve,  grade,  etc.,  Is  qualified 
to  give  his  opinion  on  each  of  these  matters,  and  to  state 
that  a  train,  at  a  particular  time  and  place,  was  running  at  a 
dangerously  high  speed. 

6.  Motion  for  a  nexc  trial  on  ground  that  verdict  was  contrary  to 

evidence. — Where  each  count  of  a  complatnt  is  supported  by 
tendencies  of  the  evidence,  which  make  a  case,  under  each, 
for  the  determination  of  the  jury,  a  motion  for  a  new  trial  on 
the  ground  that  the  verdict  was  contrary  to  or  not  sustained 
by  the  evidence.  Is  properly  overruled. 

7.  Proof  of  averment  in  complaint;  common  knowledge  of  jury. 

An  averment  in  a  complaint  that  "the  rails  were  insecurely 
fastened  to  the  cross  ties"  Is  sufficiently  proved,  if  the  evi- 
dence shows  that  ties  were  rotten,  the  jurors  common 
knowledge  being  sufficient  to  afford  them  necessary  assurance 
that  rotten  wood  will  not  hold  a  rail  or  spike. 

8.  Defective  track  conditions;  trainmen  do  not  assume  risks  thereof. 

It  is  not  the  duty  of  trainmen  but  of  other  employes  to  see 
that  the  track  Is  safe  and  kept  in  proper  condition,  and, 
therefore,  trainmen  do  not  assume  the  risk  of  defective  track 
conditions. 

Appeal  from  the  rirciiit  Court  of  Colbert. 

Tried  before  the  Hon.  Ed  B.  Almon. 

This  was  an  action  brought  by  the  appellee,  R.  E.  Shea, 
against  the  appellant.  The  Northern  Alabama  Railway 
Company,  to  recover  |1,909,  as  damages  for  personal  in- 
juries sustained  by  the  plaintiff,  while  acting  as  a  brake- 
man  in  the  service  of  the  appellant  corporation.  The 
5th,  6th  and  8th  counts  of  the  amended  complaint  (de- 
murrers having  been  sustained  to  the  other  counts)  con- 
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tain  the  following  averments:  (5.)  "And  plaintiff 
avers  that  his  injuries  resulted  from  the  negligence  o^ 

Gould,  whose  given  name  is  unkno>vn  to  the  plain- 

tiflF,  and  who  was  the  engineer  in  charge  of  the  engine 
which  was  pulling  a  train  of  cars  on  the  defendant's 
road,  and  said  negligence  consisted  in  this:  the  said  en- 
gineer was  running  said  engine  and  train  of  cars  at  a 
dangerous  and  reckless  rate  of  speed,  so  that  some  of  the 
cars  were  derailed  and  plaintiff  was  thrown  from  the  top 
of  a  car  and  damaged  as  aforesaid."  (6.)  "And  plain- 
tiff avers  that  his  injuries  were  caused  by  a  defect  in  the 
track  then  and  there  used  by  the  defendant,  which  defect 
consisted  in  this,  to-wit :  the  rails  of  the  track  were  old 
and  worn,  the  cross-ties  rotten,  rails  insecurely  fastened 
on  the  cross-ties;  the  track  was  insufficiently  ballasted 
80  that  on  account  of  said  defect  some  of  the  cars  w^ere 
derailed,  and  plaintiff  was  thrown  from  the  top  of  a  car 
and  suffered  damages  as  aforesaid;  and  plaintiff  avers 
that  said  defect  rose  from  or  had  not  been  discovered  or 
remedied  owing  to  the  defendant's  negligence,  or  the 
negligence  of  some  person  in  the  service  of  the  defendant, 
and  intrusted  by  the  defendant  with  the  duty  of  seeing 
that  said  track  was  in  proper  condition,  the  name  of  said 
person  being  unknown  to  the  plaintiff."  (8.)  "And 
plaintiff  avers  that  his  injuries  were  caused  by  the  neg- 
ligence of  one (xould,  whose  given  name  is  un- 
known to  plaintiff,  and  who  was  an  engineer,  and  who 
then  and  there  had  charge  of  the  locomotive  which  was 
pulling  the  train  of  cars  upon  which  plaintiff  was  en- 
gaged as  brakeman,  and  said  negligence  consisted  in 
this,  the  said  engineer  so  negligently  and  carelessly  man- 
aged his  engine  as  to  throw  some  of  the  cars  which  were 
being  drawn  by  said  engine  from  the  track,  whereby  the 
plaintiff  was  thrown  from  the  top  of  a  car  and  injured 
and  damaged  as  aforesaid."  Defendant  demurred  to  the 
5th  count  on  the  grounds  that  "1st.  No  facts  are  alleged 
showing  that  said  alleged  rate  of  speed  was  negligent, 
reckless  or  dangerous.  2d,  The  rate  of  speed  is  not  al- 
leged ;  3d,  It  is  not  shown  or  alleged  how  or  in  what  way 
or  by  reason  of  what  facts  or  circumstances  said  rate  of 
speed  was  negligent,  dangerous  or  reckless."    Defendant 
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demurred  to  the  6th  count  on  the  grounds  that :  Ist  "It 
is  not  shown  thereby  whether  said  alleged  defect  was  due 
to  the  negligence  of  defendant  or  to  the  negligence  of 
some  particular  employe  of  defendant;  2d,  It  is  not 
shown  thereby  what  was  the  official  position  of  said  per- 
son entrusted  by  defendant  with  the  duty  of  seeing  that 
its  track  was  in  proper  condition."  Defendant  demurred 
to  the  8th  count  for  the  same  reasons  as  are  assigned  to 
the  5th  count,  and,  also,  upon  the  following  grounds: 
4th.  "The  facts  constituting  said  alleged  negligence  are 
not  stated  with  sufficient  particularity;  5th,  It  is  not 
shown  in  what  respect  or  in  what  way  said  engineer  was 
negligent.  6th.  It  is  not  shown  that  said  engineer's  name 
could  not  be  ascertained  by  plaintiff  by  use  of  reasonable 
diligence."  The  court  overruled  each  of  the  foregoing  de- 
murrers, to  which  ruling  the  defendant  excepted  and 
assigns  same  as  error.  Issue  was  joined  on  pleas  of  gen- 
eral issue  and  contributory  negligence,  in  short  by  con- 
sent. The  testimony  for  the  plaintiff  showed  that  the 
train  was  running,  at  the  time  of  the  accident,  from  fif- 
teen to  twenty  miles  per  hour,  that  the  grade  was  very 
steep,  and  that  in  the  conditon  of  the  track,  eight  to  ten 
miles  per  hour  would  be  a  safe  rate  of  speed.  The  section 
foreman,  a  section  hand,  a  brakeman  on  the  wrecked 
train  and  the  plaintiff  testfied  that  the  rails  were  badly 
worn,  that  the  ties  were  rotten  and  that  the  track  needed 
ballasting.  The  section  foreman  testified  that  he  had 
noticed  the  bad  condition  of  the  track  several  months  be- 
fore ;  that  he  endeavored  to  repair  same  with  such  mater- 
ial as  was  at  his  disposal  but  that  there  was  not  sufficient 
material  to  repair  same  properly.  The  plaintiff  asked 
this  witness  whether  he  would  consider,  from  his  experi- 
ence as  a  railroad  man,  that  the  track  was  a  safe  one,  to 
which  witness  replied  that  he  would  not  call  it  a  safe 
track.  To  this  question  and  the  answer  thereto,  defend- 
ant objected  on  the  ground  that  it  was  merely  the  conclu- 
sion of  the  witness.  The  court  overruled  these  objections 
and  defendant  excepted.  Plaintiff's  counsel  asked  plain- 
tiff "whether  or  not  the  rate  of  speed  of  18  or  20  miles 
an  hour  at  that  point,  with  the  train  loaded  as  it  was, 
was  a  dangerous  rate  of  speed  for  the  train  to  make,"  to 
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which  plaintiff  replied  that  the  train  was  going  at  a  dan- 
gerous rate  of  speed.  He  was  also  asked  by  counsel, 
''Would  fifteen  miles  an  hour  or  twelve  miles  an  hour 
have  been  a  dangerous  rate  of  speed  at  that  time  and 
place,  loaded  as  the  cars  were,"  to  which  plaintiff  replied 
that  it  w  ould.  To  these  questions  and  the  answers  there- 
to defendant  objected.  The  court  overruled  the  objec- 
tions to  which  defendant  excepted.  The  testimony  for 
the  defendant  tended  to  show  that  the  track  was  in  fairly 
good  condition  and  the  speed  of  train,  eight  to  ten  miles 
an  hour. 

The  defendant  requested  the  aflftrmative  charge  as  to 
the  whole  complaint  and  each  count  thereof,  and  also  the 
following  special  charges:  (21.)  "If  the  jury  believe 
from  the  evidence  that  the  defects  or  defective  condition 
of  the  track,  if  any  existed  at  the  time  plaintiff  became 
a  brakeman  for  defendant,  it  was  his  duty  to  inform  him- 
self of  them,  and  if  he  failed  to  do  he  assumed  the  risks 
thereof."  (26.)  "If  you  believe  from  the  evidence  that 
plaintiff  is  entitled  to  recover,  you  cannot  award  any 
damages  on  account  of  mental  or  physical  suffering  he 
has  sustained  since  the  injury."  The  court  refused  to 
give  above  charges,  to  which  defendant  separately  ex- 
cepted. 

There  were  verdict  and  judgment  for  plaintiff,  assess- 
ing his  damages  at  |1,999.  Defendant  filed  a  motion 
for  a  new  trial,  on  the  grounds  that  the  verdict  was  ex- 
cessive, the  amount  of  same  was  not  justified  by  the  evi- 
dence as  to  the  damages  sustained;  that  it  was  not 
shown  that  plaintiff's  injury  was  permanent;  because, 
under  the  allegations  of  the  complaint,  plaintiff  was 
not  entitled  to  recover  damages  for  mental  and  physical 
pain  and  suffering  after  the  day  of  the  injury  and  up 
t«>  the  time  of  the  trial ;  because  the  verdict  was  contrary 
to  great  weight  of  the  evidence  in  this:  that  the  weight 
of  the  evidence  did  not  show  that  the  injury  was  caused 
by  the  defective  condition  of  the  track  or  by  the  negli- 
gence of  the  engineer.  Said  motion  was  denied  and  de- 
fendant duly  excepted. 

From  above  judgment,  defendant  appeals  and  assigns 
as  error  the  various  rulings  of  the  trial  court  upon  the 
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pleadings  and  evidence,  upon  the  charges  requested  by 
the  defendant,  and  the  overruling  of  defendant's  motion 
for  a  new  trial. 

HuMES^  Sheffey  &  Speake,  for  appellant. — A  rate  of 
speed  is  dangerous  or  not,  according  to  the  circumstan- 
ces. No  rate  of  speed  is  per  se  negligence.  Sistrunk's 
case,  85  Ala.  352-358.  The  allegation  that  it  was  reckless 
and  dangerous  is  a  statement  of  but  the  mere  conclusion 
of  the  pleader.— L.  d  N.  R.  R.  Co.  v.  Teguor,  125  Ala. 
593;  McGhee  v,  Reynolds,  117  Ala.  413.  In  suits  by  em- 
ployes the  burden  is  on  the  employe  to  bring  himself 
within  the  terms  of  the  statute  by  his  pleading  and  proof ; 
as  he  could  not  recover  without  proving  the  official  posi- 
tion of  the  person  who  failed  to  remedy  or  discover  the 
defect,  he  should  be  required  to  allege  it,  or  to  show  his 
inability  to  find  it  out.  114  Ala.,  191;  100  Ala.,  187: 
110  Ala.,  185.  A  count  not  giving  the  given  name  of 
an  alleged  negligent  engineer,  should  state  that  he  had 
made  an  effort  to  find  it  out,  and  had  been  unable  to  do 
so  by  the  exercise  of  reasonable  diligence.  So.  Ry,  Co. 
v\  Ctinninyham,  112  Ala.  496.  Evidence  by  an  engineer 
and  brakenian  that  a  track  is  unsafe  and  dangerous, 
and  as  to  the  speed  being  dangerous,  is  but  the  conclu- 
sion of  the  witnesses,  lioktnd  v,  L.  &  N,  R.  R.  Co.  106 
Ala.  641 ;  L.  &  N,  R.  R.  Co.  v.  Tegturr,  supra. 

Not  only  was  there  no  evidence  that  the  alleged  defect 
in  the  track  caused  the  wreck,  but  there  was  positive  ev- 
idence that  it  did  not.  Davis  v.  Miller,  109  Ala.  589. 
^Vhere  the  evidence  leaves  the  cause  of  the  injury  un- 
proved, it  cannot  be  attributed  to  defendant's  negligence. 
Haner  i\  Inion  Oil  Co.,  9  So.  Rep.  566,  Tanney^s  case, 
129  Ala.  523. 

There  is  no  proof  that  the  rails  were  "insecurely 
fastened  to  the  cross  ties."  This  was  descriptive  matter 
and  burden  was  on  plaintiff  to  prove  it. — L.  £  N.  R.  R. 
Co.  V.  Cmilton,  86  Ala.  129 ;  M.  d  O.  v.  George,  94  Ala. 
199,  219 ;  Armstrong's  case,  123  Ala.  233 ;  94  Ala.  413-418. 

In  case  at  bar,  there  was  no  evidence  that  engineer 
knew  of  the  bad  condition  of  the  track,  unless  it  was  an 
obvious  defect,  with  knowledge  of  which  he  was  chargea- 
ble.   If  this,  plaintiff  was  also  so  chargeable  and  assumed 
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the  risk  of  it  or  was  guilty  of  contributory  negligence 
in  continuing  in  the  service  in  its  face.  If  an  employe 
voluntarily  undertake!^  to  do  work,  the  danger  of  which  is 
obvious,  he  assumes  the  risk  thereof. — So,  Ry.  v,  Guytouy 
122  Ala,  231;  Wortihingtan  v.  Ooforth,  124  Ala.  656.  Em- 
ploye must  use  reai^Jr>nable  <?are  to  observe  dangers. 
If  the  defect  is  obvious,  knowledge  thereof  will  be  pre- 
HVimed.—^l088  L  &  H,  Co.  v.  Knmcles,  129  Ala.  410. 

Damages  were  excessive.  The  broken  bones  were  re- 
set, the  injury  could  not  be  said  to  be  permanent;  he 
had  no  medical  expenses.  Was  not  entitled  to  recover 
punitive  damages. — Richardscru  v.  Cotton  Mfg.  Co.  116 
Ala.  381;  B.  R.  &  E.  Co.  v.  Ward,  124  Ala.  409.  Ver- 
dict w^as  contrary  to  evidence.  Cause  of  wreck  shrouded 
in  uncertainty.    Tinney^s  case,  129  Ala.  523. 

A.  II.  Carmichael,  contra. — Averments  in  pleading 
required  by  Code,  in  this  cause,  are  but  little  more  than 
conclusions  of  pleader,  leaving  the  facts  to  be  brought 
out  in  the  evidence. — Oa.  Pac.  Rwy.  Co.  v.  Davis,  92 
Ala.  300;  L.  d  N.  v.  Hairkins,  92  Ala.  241 ;  K.  C.  M.  &  B. 
R.  if.  Co.  V.  Bnrto^i,  97  Ala.  240.  Citing  as  to  negligence; 
//.  d  N.  V.  York,  128  Ala.  305;  Laughran  v.  Brewer,  113 
Ala.  509;  L.  &  N.  v.  Hawkins,  92  Ala.  241;  A.  G.  S.  R.  R. 
Co.  v.  Bailey,  112  Ala.  167. 

Witnesses  having  shown  themselves  to  be  expert  in 
their  trade,  may  give  expert  testimony.  Proper  that  jury 
should  have  benefit  of  their  evidence,  to  be  taken  in  con- 
nection with  the  other  evidence. — A.  G.  S.  R.  R.  Co.  v. 
Hall,  105  Ala.  599;  Biu^kalew  v.  Tenn.  Co.  112  Ala.  146; 
Culver  V.  Ala.  Mid.  Ry.  108  Ala.  330. 

There  was  evidence  to  support  all  the  counts.  A  train 
man  has  the  right  to  assume  that  the  road  bed  and  all 
appliances  are  in  a  safe  and  suitable*  condition. — Ga. 
Pac.  Ry.  Co.  v.  Davis,  92  Ala.  K.  C.  M.  d  B.  v.  Webb,  97 
Ala.  157. 

Plaintiff  having  made  out  his  case,  is  entitled  to  re- 
cover physical  and  mental  suflfering. — A.  G.  S.  R.  R.  Co. 
V,  Bailey,  supra.  New  trial  should  not  be  granted  unless 
verdict  is  clearly  wrong  and  unjust.  Verdict  was  not 
excessive. — K.  C.  M.  d  B.  R.  R.  Co.  v.  Lackey,  114  Ala. 
112. 
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McCLELLAN,  C.  J.— We  read  the  fifth  count  to  aver 
that  the  train  of  cars  upon  which  plaintiff  was  in  dis- 
charge of  his  duties  as  a  brakeman  was  derailed,  and 
plaintiff  thereby  injured,  in  consequence  of  its  being  run 
by  the  engineer  in  charge  at  a  rate  of  speed  which  was 
W'ckless,  that  is,  negligent  and  unregardful  of  conse- 
quences, and  dangerous.  This  is  a  sufficient  averment 
of  negligence  under  the  decisions  of  this  court.  It  is 
much  the  same  as  an  averment  that  the  engineer  so  neg- 
ligently run  his  engine  as  to  cause  the  derailment  and 
injury  to  plaintiff. — Lmixsv'iUe  &  Na^slwiUe  Railroad 
Vonipauy  i\  York  Admrx,,  128  Ala.  305,  309. 

The  averment  of  the  6th  count  that  the  defect  in  de- 
fendant's track  which  caused  the  injury  "arose  from  or 
had  not  been  discovered  or  remedied  owing  to  the  de- 
fendant's negligence,  or  the  negligence  of  some  person 
in  the  service  of  the  defendant  and  entrusted  by  the  de- 
fendant with  the  duty  of  seeing  that  said  track  was  in 
proper  condition,"  etc.,  is  a  necessary  averment  under 
the  statute,  is  well  made  substantially  in  the  language 
of  the  statute,  and  is  sufficient,  as  has  been  expressly 
held,  without  avering  the  name  of  the  person  so  en- 
trusted. Whether  the  defect  arose  from  defendant's 
personal  negligence  or  of  a  person  "entrusted"  in  that 
behalf,  and  if  the  latter,  his  name,  are  facts  bestkuoAvn, 
in  the  nature  of  things,  to  the  defendant ;  and  the  aver- 
ment as  here  made  is  not  only  sufficient,  in  all  cases,  but 
in  many  it  is  the  only  averment  that  can  be  made. — Co- 
lunihus  d  Western  Ry.  Co.  r.  BradforiL  86  Ala.  574,  579, 
580;  Woodward  Inyn  Co.  r.  Herndon,  Admr.,  114  Ala. 
191,  215. 

The  8th  count  was  not  open  to  the  objections  taken 
by  the  demurrer.  It  sufficiently  charges  damnifying 
negligence  on  the  part  of  the  defendant's  engineer  in 
the  management  of  his  engine,  (Railroad  Co.  v.  York, 
supra), — and  it  in  effect  avers  the  surname  of  the  engi- 
neer and  that  his  christian  name  is  unknown  to  plaintiff. 
It  was  not  necessary  for  plaintiff  to  aver  that  he  had 
made  diligent  efi'ort  to  ascertain  the  engineer's  full  name 
but  had  failed  to  ascertain  it. 
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The  witness  SteAvart  was  shown  to  be  skilled  and  ex- 
perienced in  respect  of  track  construction  and  track  con- 
ditions. He  was  competent  to  give  the  opinions  elicited 
from  him  to  the  effect  that  the  track  at  the  point  of  the 
derailment  was  in  a  defective  and  unsafe  condition. 

So  with  the  witness  Shea  in  respect  of  the  speed  of  the 
train  at  the  moment  of  derailment :  He  had  long  expe- 
rience as  a  brakeman.  His  duties  had  to  do  with  the  reg- 
ulation of  the  speed  of  the  train  under  the  varying  cir- 
cumstances of  curve,  grade  and  the  like  incident  to  a 
line  of  railway.  He  knew  what  Avas  understood  to  be  a 
safe  rate  of  speed  down  the  grade  and  around  the  curve 
at  the  point  of  this  derailment.  His  experience  espec- 
ially qualified  him  to  judge  the  speed  of  this  train  at 
that  point.  He  was  entitled  as  an  expert  to  give  his 
opinion  on  each  of  these  matters,  and  to  further  state 
it  as  his  opinion  that  the  train,  at  the  time  and  place 
in  question,  was  running  at  a  dangerously  high  speed, 
or,  in  other  words,  that  the  rate  which  he  said  if  w^as 
going,  about  twenty  miles  an  hour,  was  a  dangerous  rate 
of  speed. 

Each  count  of  the  complaint  was  supported  by  tenden- 
cies of  the  evidence,  which  made  a  case  under  each  for 
the  determination  of  the  jury ;  and  these  tendencies  were 
feuflSciently  strong  in  support  of  one  or  more  of  the 
counts  as  to  render  it  impossible  for  us  to  affirm  that 
(he  circuit  court  erred  in  overruling  defendant's  motion 
for  a  new^  trial  in  so  far  as  that  motion  was  rested  on  the 
ground  that  the  verdict  was  contrary  to  or  not  sus- 
tained by  the  evidence.  Nor  can  we  affirm  that  the  court 
erred  in  its  conclusion  that  the  verdict  was  not  excessive 
in  amount.  Hence,  our  conclusion  that  the  court  prop- 
erly refused  to  give  the  affirmative  charge  requested  by 
the  defendant  upon  the  whole  case  and  upon  each  count, 
and  that  the  court  did  not  err  in  overruling  the  motion 
for  a  new  trial. 

The  case  made  by  the  evidence  under  the  6th  count  is 
essentially  different  from  that  of  Davis  v.  Miller,  109 
Ala.  589.  There  the  overwhelming  weight  of  evidence 
showed  that  the  cause  of  the  derailment  w  as  the  presence 
of  Miller's  body  under  the  cars,  and  not  any  defect  in  the 
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track.  Indeed,  the  evidence  greatly  preponderated  to 
show  that  there  was  no  defect.  Here  there  is  abundant 
evidence  of  a  flagrantly  defective  condition  of  the  track 
at  the  point  of  the  derailment.  But  it  is  said  that  the 
evidence  shows  that  these  defects  did  not  cause  the  de- 
railment, for  that  it  appeared  beyond  dispute  that  a 
wheel  of  one  of  the  cars  mounted  a  rail  short  of  the  point 
where  the  cars  left  the  track  and  smashed  it  all  to  pieces, 
and  that  the  defects  shown  in  the  evidence — ^rotten  cross 
ties  all  along  there,  old,  worn  and  inadequate  rails,  etc., 
etc., — could  not  have  possibly  caused  the  wheel  to  mount 
the  rail,  but  tended  only  to  cause  the  rails  to  spread 
away  from  each  other,  the  effect  of  which  would  have 
been  obviously  to  let  the  wheels  down  on  the  ties  between 
the  rails,  etc.,  etc.  The  fault  of  this  position  lies  in  its 
assumption  that  the  mounting  of  a  rail  by  a  wheel  of 
one  of  the  cars  was  the  beginning  of  the  trouble  and  the 
cause  of  the  derailment.  This  does  not  necessarily  fol- 
low at  all.  y<m  constat,  but  this  was  itself  caused  by  the 
derailment  of  cars  in  front  of  this  one,  or  front  wheels 
of  this  car.  There  was  ample  reason  on  the  evidence  for 
the  jury  to  so  find,  to  conclude  that  other  cars  in  front 
of  this,  or  wheels  in  front  of  this,  left  the  track  in  conse- 
quence of  its  defective  condition,  and  caused  this  wheel 
to  mount  the  rail — that,  in  other  words,  this  mounting 
of  the  rail  was  a  consequence  and  not  the  cause  of  the 
derailment.  Ind^^ed  that  is  the  most  reasonable  conclu- 
sion open  to  the  jury  on  the  evidence.  The  fact  that 
other  trains  passed  safely  over  this  track  a  short  time 
before  this  occurrence  did  not  preclude  such  finding  by 
the  jury:  It  may  well  be  that  these  very  preceding 
trains  so  aggravated  the  defective  condition  of  the  track 
as  to  render  it  incapable  of  bearing  the  weight  and  mo- 
tion of  the  cars  which  were  thrown  off.  Nor  does  the 
fact  that  the  engine  of  this  train,  heavier  than  the  cars, 
'  passed  safely  on  this  occasion  demonstrate  that  the  cars 
were  not  derailed  in  consequence  of  a  defective  track. 
Tt  may  well  be  that  cars  in  a  train,  especially  on  a  defect- 
ive track,  running  down  a  steep  grade  around  a  curve, 
would  have  imparted  to  them  a  swaying,  latteral,  jerky 
motion  more  likely  to  spread  a  track  or  break  light  rails 

Vol.  142. 


Digitized  byLjOOQlC 


'»«*  1  OF  ALABAMA.  129 

[Northern  Alabama  Railroad  Co.  v.  Shea.] 

attached  to  insecure — rotten — ties  than  would  be  the 
more  regular  and  direct  motion  of  the  heavier  engine. 

One  averment  of  the  6th  count  descriptive  of  the  al- 
leged defective  condition  of  the  track  is  that  the  rails 
were  "insecurely  fastened  to  the  cross  ties."  .  It  is  in- 
sisted for  appellant  that  there  is  no  proof  of  this  aver- 
ment. We  cannot  concur  in  this  view.  The  evidence 
was  overwhelming  that  the  ties  were  rotten.  The  jurors' 
(Mammon  knowledge  was  sufficient  to  afford  them  neces- 
sary assurance  that  rotten  wood  will  not  hold  a  rail  or 
spike,  and  to  justify  their  finding  that  the  rails  were  not 
securely  spiked  to  this  rotten  wood. 

There  was  evidence  by  the  engineer  himself  that  the 
proper  speed  coming  down  this  grade  and  around  this 
curve  was  eight  or  ten  miles  an  hour.  There  was  other 
evidence  that  he  brought  his  train  down  there  on  this 
occasion  at  a  speed  of  from  fifteen  to  twenty  miles  an 
hour,  and  that  this  was  an  improper  and  dangerous 
speed.  This  was  clearly  sufficient  to  justify  a  finding  on 
the  part  of  the  jury  that  he  was  guilty  of  negligence  in 
the  management  and  running  of  his  engine. 

On  the  question  of  plaintiff's  alleged  contributory  neg- 
ligence, the  utmost  that  can  be  said  is  that  there  was 
some  evidence  tending  to  show  that  he  was  not  duly  dili- 
gent in  putting  on  the  brakes  of  which  he  had  charge  as 
the  train  ran  down  this  grade,  leaving  it  an  issue  for  the 
jury  under  the  5th  and  8th  counts  whether  he  was  negli- 
gent in  that  respect,  and,  if  so,  whether  such  negligence 
contributed  to  this  injury. 

Trainmen  do  not  assume  the  risks  of  defective  track 
conditions.  They  have  a  right  to  assume  that  the  track 
\H  5a fe.  It  is  not  their  duty  but  the  duty  of  other  em- 
ployes to  keep  it  in  proper  condition.  The  acquaintance 
which  trainmen  are  required  to  have  with  the  premises, 
and  to  acquire  which  they  are  carried  over  the  road  on 
trains  before  being  put  in  charge  of  trains,  is  more  an  ac- 
quaintance with  the  line,  so  to  say,  than  with  the  track. 
They  must  know,  and,  in  the  way  indicated,  they  are 
taught  the  conditions  of  the  line  in  the  respect  of  sta- 
tions, stopping  places,  switches,  sidings,  grades,  curves 
and  distances.    With  these  things  they  have  to  do;  but 
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not  with  the  track  itself  in  respect  of  its  condition  and 
maintenance.  This  plaintiff,  a  brakeman,  was  not 
charged  with  knowledge  of  the  defects  in  this  track,  but, 
to  the  contrary,  had  a  right  to  assume  without  investiga- 
tion that  the  track  was  in  good  and  safe  condition. 
Charge  21  was,  therefore,  properly  refused. — Oa,  Pac. 
Ktj.  Co.  V.  Dams,  92  Ala.  300,  308,  309 ;  K.  C\  M.  d  B.  R. 
R.  Co,  V.  Webb,  97  Ala.  157. 

Charge  26  was  also  properly  refused.  We  follow  the 
example  of  appellant's  counsel  in  pretermitting  discus- 
sion of  it. 

Affirmed. 

Tyson^  Simpson  and  Anderson,  J. J.,  concurring. 


Evans  Marble  Co.  r.  McDonald  &  Co. 

Action  of  Assumpsit, 

1.  Pleading  and  practice;  joint  cause  of  action;  discontinuance. 
In  an  action  of  assumpsit  against  several  defendants,  where 
the  complaint  counts  upon  a  Joint  cause  of  action  against*  all 
of  the  defendants,  and  the  record  shows  that  each  of  the 
several  defendants  was  served  with  process,  the  amendment 
of  the  complaint  before  the  introduction  of  the  evidence,  by 
striking  out  one  of  the  defendants,  constitutes  a  discontin- 
uance of  the  action  against  the  remaining  defendants. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  William  S.  Anderson. 

This  was  a  suit  brought  by  the  Evaus  Marble  Com- 
pany against  G.  J.  McDonald  &  Company,  Daniel  J.  Mc- 
Donald, \V.  W.  Kearn,  eTacksou  C.  :Miles,  and  the  D.  J. 
McDonald  Stone  Company,  a  corporation.  Each  of 
these  defendants  was  served  with  process.  Upon  the  case 
coining  on  to  be  heard,  the  plaintiflf  amended  its  com- 
plaint by  striking  out  the  name  of  the  D.  J.  McDonald 
Stone  Company  as  a  party  defendant.  This  action  was 
taken  before  the  introduction  of  any  testimony  showing^ 
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any  personal  defense  to  the  D.  J.  McDonald  Stone  Com- 
pany; immediately  thereupon,  the  defendants  moved 
the  court  for  a  discontinuance  of  the  cause,  on  account 
of  the  voluntary  discontinuance  by  the  plaintiflf  as  to  the 
D.  J.  McDonald  Stone  Company.  The  court  at  first  re- 
fused this  motion,  but  subsequently  reconsidered  the 
matter,  and  entered  a  discontinuance  in  accordance  with 
the  motion.  Subsequently  the  plaintiflf  made  a  motion 
for  a  new  trial.  The  ground  for  the  motion  of  a  new 
trial  was,  that  the  discontinuance  ought  not  to  have  been 
granted,  because  the  court  at  first  refused  to  order  the 
discontinuance,  and  thereby  permitted  the  plaintiflf  to 
introduce  his  testimony;  and  that  by  proceeding  with 
the  trial  when  the  court  compelled  them  to  do  so,  the  de- 
fendants waived  their  right  to  a  discontinuance. 

This  motion  for  a  new  trial  was  overruled.  The  plain- 
tiflf appeals  and  assigns  as  error  the  order  of  the  court 
granting  the  motion  for  a  discontinuance  and  the  judg- 
ment of  the  court  refusing  a  new  trial. 

Roach  &  McMillan^  for  appellants. — It  is  without 
question  that  complaint  can  be  amended  by  striking  out 
a  party  defendant.— Code  of  1896,  §  3331.  This  statute 
changes  the  common  law  rule  of  discontinuances  in  this 
regard. — Curtis  v.  Gaines,  46  Ala.  455.  When  there  is 
something  in  fact  to  amend,  an  amendment  is  always 
allowable. — Bacchus  v.  Mickle,  45  Ala.  445.  Where  a  suit 
is  brought  on  joint,  on  joint  and  several  contract,  and 
one  of  the  defendants  was  improperly  joined  with  oth- 
ers because  contract  was  entered  into  by  those  others 
but  not  by  him,  plaintiflf  can  amend  by  striking  that  de- 
fendant out  and  burden  of  proving  that  there  was  no 
misjoinders  as  originally  filed  is  on  the  defendant. 
Mdsterson  v.  Gibson,  56  Ala.  56.  In  the  present  case, 
there  was  clearly  a  misjoinder  of  parties,  and  this  fact 
was  in  evidence  at  the  time  the  motion  for  dicontinuance 
was  allowed,  and  although  there  may  originally  have 
been  an  error  in  refusing  the  said  motion,  it  was  error 
w  ithout  injury,  as  was  subsequently  shown. 

A  discontinuance  may  be  waived  by  the  defendant  by 
any  subsequent  pleading  or  prosecution  of  the  defense. 
Vol.  142. 
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In  this  instance  the  defendants,  after  their  motion  for 
a  discontinuance  was  overruled,  joined  issue  on  the  com- 
plaint, a  jury  was  selected  and  a  trial  proceeded  with, 
the  defendant  cross-examining  plaintiff's  witnesses,  and 
actively  resisting  plaintiff's  claim  throughout  the  first 
day  of  trial.  Plaintiffs  insist  that  this  was  a  waiver  of 
the  discontinuance  by  the  defendants. — Torrey  v.  Forbes, 
94  Ala.  140;  Fdkel  v.  Hicks  d  Co.,  32  Ala.  25;  Gager 
V.  Gordon,  29  Ala.  341;  Brya7i  v,  Wilson,  27  Ala.  203; 
Nelson  V.  Gore&s  Admr.,  34  Ala.  578. 

The  amendement  did  not  ipso  facto  operate  a  discon^ 
tinuance  of  the  action.  The  parties  were  all  in  court, 
and  the  defendant  made  no  objection  to  the  amendment, 
and  the  motion  for  discontinuance  will  not  take  the  place 
of  the  objection.  If  it  did  ipso  faeto  operate  a  discontin- 
uance. Supreme  Court  would  not  reverse  and  remand. 
Independent  Pub,  Co.  v.  Americwn  Press  Ass^n.j  102  Ala. 
481;  Nelson  v.  Goree's  Admr,,  34  Ala.  578;  Stewart  v. 
Goode,  29  Ala.  476;  iiocfc  v.  Walker,  42  Ala.  669. 

Gregory  L.  &  H.  T.  Smith,  contra. — In  this  appeal 
there  is  involved  the  plain,  simple  question  as  to  whether 
an  amendement  striking  out  one  of  the  parties,  without 
the  introduction  of  any  testimony  showing  the.  necessity 
of  such  action,  by  reason  of  some  personal  defense  appli- 
cable to  that  defendant,  and  inapplicable  to  the  others, 
will  operate  as  a  discontinuance  of  the  entire  cause. 
This  question  has  been  so  often  and  so  plainly  decided 
that  it  is  unnecessary  to  do  more  than  to  cite  the  author- 
ities.— Jojies  V,  Engelhardt,  78  Ala.  506;  Reynolds  v. 
Simpkins,  67  Ala.  378;  Kendall  v.  Lassiter,  68  Ala.  181. 

The  defendants  did  not  waive  the  discontinuance  by 
proceeding  with  the  trial  after  the  court  had  refused 
their  motion  for  a  discontinuance. — Could  field  v.  Flan- 
nagan,  114  Ala.  48. 

TYSON,  J. — The  complaint  counts  upon  a  joint  cause 
of  action  against  all  the  defendants  named  in  it.  The 
record  shows  that  each  of  the  several  defendants  was 
served  with  process. 
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PlaintifiP,  without  sufficient  reason  therefor,  amended 
its  complaint  by  striking  out  one  of  the  defendants. 
Thereupon  the  other  defendants  moved  the  court  to  enter 
a  discontinuance  of  the  entire  action.  The  court  erro- 
neously refused  the  motion. — Jones  v.  Englehardt,  78 
Ala.  506,  and  cases  cited. 

How^Bver,  on  a  subsequent  day  of  the  term,  after  plain- 
tiff had  introduced  evidence  tending  to  show  an  improper 
joinder  of  the  defendant  discharged  by  the  amendment, 
and  a  liability  on  the  part  of  those  who  had  claimed  the 
discontinuance,  the  court,  acting  upon  another  motion 
made  by  them  discontinued  the  action. 

While  it  is  true  the  statute  of  amendments  authorizes 
the  striking  out  of  a  party  defendant  who  has  been 
served  with  process,  (§3331  of  Code)  it  has  been  uni- 
formly held  that  this  can  only  be  done,  in  cases  of  this 
chai'acter,  after  a  misjoinder  has  been  shown. — Backus 
v.  Mickle,  45  Ala.  445;  Mock  v.  Walker,  42  Ala.  668, 
670;  Masterson  v.  Oihson,  56  Ala.  56;  Reynolds  v.  Simp- 
kins,  67  Ala.  378. 

The  effect  of  the  amendment  was  to  discontinue  the 
case — to  put  an  end  to  it.  The  parties  were,  thereby  out 
of  court. — Curtis  v.  Gaines,  46  Ala,  455,  459.  This  be- 
ing true,  unless  the  discontinuance  was  waived  by  de- 
fendants, the  court  was  without  jurisdiction  to  proceed 
with  a  hearing  of  the  cause.  We  do  not  find  that  there 
was  a  waiver.  On  the  contrary,  the  record  shows  affirm- 
atively that  defendants  persistently  insisted  upon  their 
right  to  have  the  court  enter  an  order  showing  the  dis- 
continuance. 

Affirmed. 

McClellan,  C.J.,  Haralson  and  Dowdell,  J. J.,  con- 
curring. 
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A-  G.  S.  R.  R-  Co-  r.  Vail. 

Action  to  recover  Damages  for  Personal  Injuries. 

1.  Liability  of  employer  for  acts  of  employe,  beloto  grade  of  gen- 

eral manager;  when  employe  stands  in  place  of  employer. 
The  rule  in  Alabama  as  to  the  common  law  liability  of  the 
employer  for  the  acts  of  his  employe  is  that  the  employer  is 
liable  for  the  performance  of  those  personal,  non-delegable 
duties,  which  the  law  holds  the  employer  must  attend  to 
himself,  and  any  servant  charged  with  these  duties  stands  In 
the  place  of  the  master. 

2.  Nondelegable  duties;  sufficiency  of  force  employed  to  perform 

task. — One  of  the  absolute  non-delegable  duties  of  the  employ- 
er is  that  of  seeing  that  the  number  of  persons  employed  is 
sufficient  to  prevent  each  of  them  from  being  exposed  to  that 
class  of  risks  which  result  from  an  inadequacy  of  the  force 
available  for  the  work  in  hand. 

3.  Same;  same;  case  at  bar. — ^Where  an  employe  has  been   dele- 

gated by  the  master  with  the  duty  of  hiring  and  discharging 
servants  to  perform  a  particular  piece  of  work,  over  which 
said  employe  is  foreman,  he  is  the  representative  of  the  mas- 
ter in  that  matter,  and  is  under  obligation  to  employ  suffi- 
cient number  of  servants  to  do  the  work. 

4.  Direct  and  immediate  cause  of  injury;  if  such  exists^   injury 

cannot  be  traced  to  remote  cause. — If  an  injury  has  resulted 
in  consequence  of  a  certain  wrongful  act  or  omission  but, 
only  through  or  by  means  of  some  intervening  cause,  from 
which  last  cause  the  injury  followed  as  a  direct  and  immediate 
consequence,  the  law  will  refer  the  damage  to  the  last  prox- 
imate cause,  and  refuses  to  trace  it  to  that  which  was  more 
remote. 

Appeal  from  the  City  Court  of  Birmingham. 

Tried  before  the  Hon.  Chas.  A.  Senn. 

This  action  was  brought  by  the  appellee,  Squire 
*  Thomas  Vail,  against  the  appellant,  the  Alabama  Great 
Southern  Railroad  Company,  to  recover  damages  for 
personl  injuries  sustained  by  plaintiff  who  was  an  em- 
ploye of  the  defendant  corporation.     The  main  facts  in 
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the  case  are  set  out  in  the  opinion.  Demurrers  by  the 
defendant  were  sustained  to  all  of  the  counts  of  the  com- 
plaint except  the  first,  which  was  as  follows:  1.  "The 
plaintiflf  claims  of  the  defendant  the  sum  of  five  thousand 
dollars  as  damages  for  that  heretofore  on,  to-wit:  the 
26tli  day  of  December,  1901,  plaintiff  was  a  servant  of 
the  defendant  in  the  city  of  Birmingham,  Alabama,  and 
in  the  course  of  his  employment  as  such  servant,  it  be- 
came and  was  his  duty  to  assist  in  unloading  long,  heavy 
timber  from  a  certain  car  then  at  or  near  the  defendant's 
round  house  in  said  city,  and  plaintiff  avers  that  defend- 
ant negligently  failed  to  provide  a  sufficient  number  of 
men  to  unload  said  timbers  with  reasonable  safety,  and 
that  by  reason  of  said  failure,  one  of  said  timbers  fell 
upon  plaintiff's  feet  and  mashed,  bruised  and  wounded 
them  so  that  he  suffered  great  physical  pain  and  mental 
anguish  and  his  feet  were  permanently  injured,  and  he 
was  put  to  great  expense  for  surgical  and  medical  at- 
tendance, and  medicines  in  and  about  attempting  to  cnre 
said  wounds,  all  to  his  damage  in  the  sum  aforesaid, 
therefore  he  sues."  The  defendant  demurred  to  this 
count  on  the  following  grounds :  1.  "For  the  said  connt 
states  no  cause  of  action  against  this  defendant,  in  that 
it  fails  to  allege  that  it  was  the  duty  of  the  defendant  to 
provide  any  more  men  that  it  did  provide  for  the  unload- 
ing of  said  car.  2.  For  that  said  count  fails  to  allege  or 
show  what  number  of  men  defendant  furnished  for  the 
purpose  of  unloading  said  car,  and  what  number  of  men 
it  was  necessary  to  furnish  to  enable  the  plaintiff  to  un- 
load said  car  without  being  injured."  The  court  over- 
ruled this  demurrer  and  the  defendant  excepted.  Issue 
was  joined  on  the  plea  of  general  issue  and  contributory 
negligence.  On  the  examination  of  plaintiff,  as  a  wit- 
ness, he  was  asked  by  his  counsel  whether  Mr.  Miller, 
the  foreman,  at  any  time,  in  the  hearing  of  plaintiff,  said 
anything  to  James  Green,  one  of  the  workmen,  about  the 
way  in  which  he  (Green)  attended  to  his  work.  The  de- 
fendant objected  to  this  question.  The  court  overruled 
the  objection  and  the  defendant  excepted.  The  plaintiff's 
counsel  then  asked  witness  what  Mr.  Miller  said.  The 
court  overruled  the  objection  of  the  defendant  to  this 
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question  and  defendant  excepted.  Witness  answered 
that  Mr.  Miller  told  Green  "if  he  did  not  get  a  move  on 
him,  he  would  have  to  lay  him  off."  The  defendant  ex- 
cepted to  the  action  of  the  court  in  overruling  the  motion 
of  defendant  to  rule  out  this  answer  of  plaintilBf.  These 
rulings  constitute  the  basis  of  the  2d,  3d  and  4th  assign- 
ments of  error.  The  plaintiff  excepted  to  the  ruling  of 
the  court  in  refusing  to  give  the  general  charge  for  de- 
fendant, and  special  charge  No.  7  set  out  in  the  opinion. 
There  were  verdict  and  judgment  for  plaintiff,  assessing 
his  damages  at  two  hundred  dollars.  From  this  judg- 
ment the  defendant  appeals,  and  assigns  the  rulings  of 
the  trial  court  on  the  pleadings  and  evidence,  set  out 
above,  as  error. 

A.  G.  and  E.  D.  Smith,  for  appellant. — This  is  a  com- 
mon law  action  and  if  the  accident  was  due  to  the  neg- 
ligence of  Robert  Miller,  who  was  a  fellow  servant,  the 
general  affirmative  charge  should  have  been  given  for 
the  defendant.— if.  &  M.  Ry.  Co.  v.  Smith,  5  Ala.  245; 
R.  R.  Go.  V.  Thomas,  42  Ala.  721 ;  Smoot  v.  R.  R.  Co.,  67 
Ala.  lZ\Bull  V.  R.  R.  Co,,  67  Ala.  206;  4.  G.  8.  R.  R.  Co. 
V.  Carroll,  97  Ala.  126 ;  R.  R.  Co,  v.  Mealer,  1  C.  C.  A.  63 ; 
Price  V.  R,  R.  Co.,  145  U.  S.  651 ;  JB.  R.  Co.  v.  Waters.  16 
C.  C.  A.  609;  R.  R.  Co.  v.  Conroy,  7  Am.  Neg.  Rep.  182 ; 
Woodward  Iran  Co.  v.  Cook,  124  Ala.  349. 

Charge  7  should  have  been  given. — ^Authorities  cited 
above;  Western  Ry.  of  Ala.  v.  Mutch,  97  Ala.  194;  Stan- 
ton V.  R.  R.  Co.,  91  Ala.  382  ]L.&N.  R.  R.  Co.  v.  Kelsey, 
89  Ala.  287 ;  Thompson  v.  L.  &  N.  R.  R.  Co.,  91  Ala.  500 ; 
L.  d  N.  R.  R.  Co.  V.  Quick,  125  Ala.  553. 

The  court  should  have  sustained  the  demurrer  to  the 
first  count  of  the  complaint. — Bhoen.  Ins.  Co.  v.  Moog, 
78  Ala.  284,  (special  reference  being  had  to  par.  4  of 
opinion,  p.  301)  ;  City  Council  of  Montgomery  v.  Gilmer, 
33  Ala.  116;  H.  A.  &  B.  R.  R.  Co.  v.  Dmenherry,  94  Ala. 
418. 

The  court  should  not  have  allowed  the  question  pro- 
pounded by  appellee,  and  should  have  ruled  out  his  an- 
swers thereto,  to  which  questions  and  answers  defendant 
objected. 
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Nathan  L.  Miller,  contra. 

SIMPSON,  J. — This  was  a  suit  by  appellee  against 
appellant,  for  damages  from  a  personal  injury  received 
by  appellee,  while  engaged  as  an  employe  of  appellant, 
in  unloading  heavy  timbers  from  a  car. 

All  of  the  counts  of  the  complaint,  except  the  first, 
(which  is  set  out  in  the  statement  of  the  case)  were  elim- 
inated. Demurrers  were  filed  to  this  count  which  were 
overruled,  and  issue  was  then  joined  on  pleas  of  the  gen- 
eral issue,  and  contributory  negligence.  The  complaint 
is  clearly  based  on  the  common  law  liability  of  the  mas- 
ter, and  not  upon  the  statute. 

The  evidence  shows  that  Robert  Miller  was  the  fore- 
man, having  35  or  40  men  under  him,  that  he  hired  and 
discharged  men.  That  he  ordered  the  men  to  get  in  the 
car  and  unload,  that  he  left  them  about  an  hour  before 
the  accident,  leaving  the  three  men,  plaintiflf,  Peach  and 
Green  on  the  car,  and  three  on  the  ground,  all  engaged 
in  unloading  the  car. 

The  plaintiff  states  that  there  were  eight  men  engaged 
in  unloading  the  car  first  and  that  Miller  took  five  of 
them  away  leaving  only  three  unloading,  but  he  imme- 
diately qualified  that  by  stating  that  three  were  on  the 
car  and  three  on  the  ground,  all  assisting  in  unloading 
the  car.  Plaintiff  states  that  they  had  handled  two  large 
pieces  of  timber,  and  when  they  were  unloading  the  third 
large  one.  Green  had  the  crow-bar  resting  on  the  top  of 
the  side  of  the  car,  and  while  it  was  in  that  position,  the 
bar  on  which  the  timber  was  resting  slipped  out,  and 
the  timber  fell  on  plaintiff's  feet.  That  while  Miller  was 
there.  Green  did  not  appear  to  give  proper  attention  to 
his  work ;  that  he  did  not  seem  to  care  whether  he  worked 
or  not.  He  states  that  Green  could  have  held  the  bar 
horizontally  or,  at  a  slight  angle  above  horizontal,  and 
in  that  way  would  have  kept  it  from  slipping.  He  also 
states  that,  when  they  had  eight  men,  they  could  just 
raise  the  timber  up  and  throw  it  out  by  main  strength, 
but  that  three  men  could  not  throw  it  out  that  way,  but 
had  to  lift  one  end  at  a  time  and  place  it  on  the  skids, 
and  have  one  to  hold  that  end  with  the  crow-bar  while 
the  others  moved  the  other  end. 
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It  is  claimed  by  plaintiff  that  Miller  was  the  "vice- 
principal"  in  this  case,  and  not  the  fellow-servant  of 
the  plaintiff,  that  he  was  negligent,  and,  therefore,  the 
master  was  responsible. 

The  cases  involving  the  question  as  to  whether  an  em- 
ploye is  a  vice-principal,  so  as  to  stand  in  the  place  of 
the  master,  and  be  his  ''alter  ego/^  so  that  the  master  is 
responsible  for  his  negligence,  are  divisible  into  two 
classes,  t(^wit :  one  in  which  the  representative  character 
is  regarded  as  determinable  by  the  rank  which  he  holds 
in  the  master's  service,  and  the  other  in  which  his  rank 
is  held  to  be  immaterial,  and  the  master  is  held  to  be  re- 
sponsible according  as  the  employe  was  or  not  deputed 
to  perform  those  strictly  personal  duties  of  the  master, 
variously  denominated  "absolute,"  "non-delegable," 
"non-assignable,"  or  "non-transferrible." — 1  Labatt  on 
Master  &  Servant,  §  150,  p.  313. 

From  an  early  period  in  England  one  current  of  au- 
thorities held  that  a  master  who  transferred  all  of  his 
business  to  a  general  manager,  constituted  such  general 
manager  his  ''alter  eg&^  and  was  responsible  for  his  acts 
of  negligence,  to  his  servants.  But  that  doctrine  was 
finally  repudiated,  and  the  English  cases  now,  following 
the  leading  case  of  Wilson  v.  Merry,  L.  R.  1st  H.  L.  Sc. 
App.  f^as.  326,  19  L.  T.  N,  S.  30,  hold  that  the  rule  that 
the  servant  assumes  all  the  risks  arising  from  the  neg- 
ligence of  other  servants  is  not  subject  to  any  exceptions, 
the  reasoning  being  that  the  master  cannot  be  held  liable 
unless  he  himself  has  been  negligent,  that  he  has  not 
agreed  to  do  the  work  personally,  and,  at  all  events,  the 
servant  can  choose  whether  he  will  serve  the  master  who 
does  all  of  his  own  work,  or  the  one  who  employs  others 
t<^  attend  to  it. — 2  Labatt  on  Master  and  Servant,  §§525, 
521),  pp.  1484,  1501  and  notes. 

But  in  the  Ignited  States  the  great  weight  of  authority 
favors  a  more  liberal  policy  towards  the  employe,  and  it 
may  be  stated  as  the  well  established  rule  in  American 
courts  that  a  general  manager,  having  entire  charge  of 
the  business  of  the  master,  is  his  ''alter  ego/'  and  the 
master  is  responsible,  to  other  emploves,  for  his  acts. 
Bonner  r.  ///.  C,  /?.  Co.,  15  111.  550;  Washburn  r.  2V\  d 
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C.  R.  R,,  3  Head,  638,  75  Am.  Dec.  784 ;  Lund  v,  Eersey 
Liumher  Co.,  (C.  C.)  41  Fed.  202;  Crispin  v.  Babbitt,  81 
N.  Y.  516;  37  Am.  Rep.  521;  Brickner  v.  N.  Y.  C.  R,  R., 
49  N.  Y.  672;  2  Labatt  on  Master  and  Servant,  §§  527. 
530  and  notes. 

When  we  get  below  the  position  of  general  manager, 
there  is  considerable  conflict  in  the  authorities,  some  not 
extending  the  liability  below  the  general  manager,  others 
adopting  the  superior  servant  idea,  and  holding  the  mas- 
ter responsible  for  the  acts  of  any  servant  who  holds  a 
position  superior  to  that  held  by  the  servant  injured,  and 
others  holding  that  it  is  not  a  question  of  the  relative 
grade  in  the  service,  but  depends  entirely  on  the  question 
as  to. whether  the  employe,  whose  negligence  is  com- 
plained of,  is  discharging  one  of  those  personal,  non-del- 
egable  duties,  which  the  master  must  attend  to  himself, 
so  that  any  servant  charged  with  these  duties  stands  in 
the  place  of  the  master.  This  latter  is  the  principle 
adopted  by  the  Supreme  Court  of  Alabama. — WaUker  v. 
Belling,  22  Ala.  294,  309,  310 ;  Mobile  d  0.  R.  R.  v. 
Thomas,  42  Ala.  672,  713,  727;  Mobile  &  Montgomery 
Ry,  V.  Smi^h,  59  Ala.  245,  250-251;  Tyson  v.  8.  &  N.  Ala. 
R.  JR.,  61  Ala.  554,  557-558;  32  Am.  Rep.  8;  Postal  Tel. 
Co.  t\  Hulsey,  115  Ala.  193,  204;  22  South,  854;  Ga. 
Fac.  Ry.  v.  Davis,  92  Ala.  300,  312-313. 

It  is  difficult  to  determine  upon  what  principle  the 
courts  have  undertaken  to  determine,  without  legislative 
aid,  that  certain  duties  are  delegable,  and  others  non- 
delegable, but,  so  fai'  as  the  case  now  before  the  court  is 
concerned,  our  own  court  has  made  some  deliverances 
which  throw  light  upon  the  question  of  liability  vel  non, 
under  the  facts  detailed. 

Our  court  has  held  that  one  of  the  absolute,  non-dele- 
gable  duties  of  the  master  is  the  duty  of  selecting  com- 
petent employes  to  manage  his  business. — Walker  v.  Bel- 
ling, supra;  Tyson  v.  S.  £  N.  Ala.  R.  R.,  supra. 

it  has  held  also  that  the  master  does  not  guarantee  the 
competency  of  his  employes,  but  is  only  responsible  for 
reasonable  care  in  selecting  them. — 8 moot  v.  Mobile  rf 
Montgomery  R.  R.,  67  Ala.  13,  18,  20;  Clements  v.  A.  G. 
8.  Ry.,  127  Ala.  166,  171,  172. 
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It  has  held  that  neither  a  conductor,  an  engineer,  nor 
a  superintendent  of  work,  is  a  vice-principal,  so  as  to 
make  the  master  responsible  for  his  negligence. — Oa. 
Pdc.  Ry,  Co,  t\  Davis,  suprd;  L.  &  N.  R.  R,  Co.  v.  Allen's 
jidmr,,  78  Ala.  494,  502-503;  Woodward  Iron  Co.  v. 
Cook,  124  Ala.  349,  333,  354. 

On  the  other  hand,  it  has  held  that  a  yard  master,  who 
was  invested  with  authority  to  appoint  or  remove  engi- 
neers, was  discharging  a  corporate  function,  and,  conse- 
quently, if  said  yard-master  selected  an  incompetnet  en- 
gineer, not  having  exercised  ordinary  care  in  ascertain- 
ing his  qualifications,  the  master  was  liable  for  any  in- 
jury which  resulted  from  placing  such  incompetent  man 
in  charge  of  an  engine. — Tyson  v.  L.  &  N.  R.  R.  Co., 
supra. 

And  in  a  case  where  an  engineer,  in  addition  to  his  du- 
ties as  engineer,  was  vested  with  the  power  to  appoint 
and  discharge  employes,  and  an  accident  occurred,  by 
the  train,  which  said  engineer  was  managing,  running 
into  a  wash-out,  the  company  was  not  liable,  because  he 
was;  at  that  time  discharging  his  duties  as  engineer,  and 
the  accident  was  attributable  to  his  negligence  in  that 
capacity,  and  not  to  his  negligence  in  the  selection  of  em- 
ployes.— Mobile  &  Montgomery  Ry.  v.  Smith,  supra. 

The  single  count  in  the  complaint,  on  which  issue  was 
joined  claimed  that  the  accident  occurred  by  reason  of 
the  fact  that  "the  defendant  negligently  failed  to  provide 
a  sufficient  number  of  men  to  unload  said  timbers,  with 
reasonable  safety." 

The  foreman,  Robert  Miller,  testified  that  it  was  a  part 
of  his  duties  to  hire  and  discharge  the  servants,  under 
him. 

It  is  declared,  by  high  authority,  in  other  states  that 
one  of  the  absolute  (non-delegable)  duties  of  the  master, 
is  that  of  "seeing  that  the  number  of  persons  employed 
is  sufficient  to  prevent  each  of  them  from  being  exposed 
to  that  class  of  risks  which  results  from  an  inadequacy 
of  the  force  available  for  the  work  in  hand." — 2  Labatt 
on  Master  &  Servant,  §  573,  p.  1679. 

This  duty  is  so  near  akin  to  that  of  selecting  competent 
servants  that  we  hold  it  to  be  within  the  principle  here- 
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tofore  decided  by  this  court,  and  that  Miller,  having  been 
delegated  by  the  master  with  the  duty  of  hiring  and  dis- 
charging servants  to  perform  the  work,  over  which  he 
was  foreman,  was  the  representative  of  the  master  in 
that  matter  and  under  obligation  to  employ  servants 
sufficient  to  do  this  work.  If  he  had  to  take  some  away 
to  perform  some  other  work,  he  should  have  employed 
others,  if  necessary,  to  perform  this  work  properly. 

There  was  evidence  in  the  case,  from  which  the  jury 
may  have  found  that  the  accident  resulted  from  his  not 
having  employed  a  sufficient  number  of  men  for  the 
work.  Hence  there  was  no  error  in  the  refusal  of  the 
court  to  give  the  general  charge  requested  by  the  defend- 
ai)t. 

The  court  erred  in  refusing  to  give  charge  No.  7  at  the 
request  of  defendant.  "If  an  injury  has  resulted  in  con- 
sequence of  a  certain  wrongful  act  or  omission,  but  only 
through  or  by  means  of  some  intervening  cause,  from 
which  last  cause,  the  injury  followed  as  a  direct  and  im- 
mediate consequence,  the  law  will  refer  the  damage  to 
the  last  proximate  cause,  and  refuse  to  trace  it  to  that 
which  was  more  remote." — L.  d  N,  R.  R.  Co.  v.  Quick^  125 
Ala.  553,  561,  572;  Stanton  v,  L.  &  N,  R.  R,  Co.,  91  Ala. 
382,  386,  387;  L.  d  N.  R.  R.  Co.  v.  Kelsey,  89  Ala.  287, 
289-290;  Western  Ry.  of  Alabama  v.  Mutch,  97  Ala.  194; 
Thompson  v.  L.  d  N.  R.  R.  Co.,  91'  Ala.  496,  500. 

The  demurrer  to  the  first  count  in  the  complaint  was 
properlv  overruled. — Ga.  Pae.  Ry.  v.  Davis,  92  Ala.  300, 
307;  S.^d  N.  R.  R.  Co.  v.  Thompson,  62  Ala.  494,  500; 
Laughran  v.  Brewer,  113  Ala.  509,  515. 

The  court  erred  in  overruling  objections  to  testimony, 
as  stated  in  the  2d,  3d  and  4th  assignments  of  error. 
The  remarks  of  the  foreman  to  the  fellow  servant  were 
not  relevant  to  the  isHue  involved  in  the  case. 

For  the  errors  stated  the  judgment  of  the  court  is  re- 
versed, and  the  caiise  remanded. 

McClellan,  C. J.,  Tyson  and  Anderson,  J.J.,  concur- 
ring. 
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[Bland  v.  City  of  Mobile.] 

Bland  v.  City  of  Mobile. 

Action  aqaiust  Municipal  Corporation  for  recovery  of 
Damages  for  Personal  Injuries. 

1.  Charter  of  City  of  Mobile;  presentation  of  claim  before  suit. 

In  an  action  against  a  city  to  recover  damages  for  alleged 
personal  injuries,  a  statement  giving  the  name  and  residence 
of  plaintiff,  the  nature  and  elements  of  her  injuries,  when, 
where  and  how  sustained,  and  the  amount  claimed,  is  a  suf- 
ficient compliance,  when  properly  filed,  with  the  terms  of  the 
city's  charter  requiring  that  claims  be  presented  to  the 
city  before  suit;  and  the  fact  that  the  concluding  clause  of 
statement  agrees  to  accept  $500  "By  way  of  compromise  or 
settlement  in  order  to  avoid  litigation"  does  not  destroy  the 
effect  of  the  claim  as  a  statement. 

2.  Same;  same. — In  such  an  action,  it  is  necessary  that  the  com- 

plaint should  aver  the  presentation  of  the  claim  sued  on. 
and  the  evidence  offered  must  correspond  with  the  allegation 
of  the  complaint. 

3.  Same;  same;  amount  claimed. — The  general  rule  that,  a  plain- 

tiff can  recover  less  than  he  claims  in  his  complaint,  does  not 
apply  to  suits  against  a  city,  where  such  city's  charter  re- 
quires that  no  claims*  against  the  city  can  be  sued  on  until 
a  statement  of  such  claim  has  been  filed  with  the  city  clerk 
for  consideration  of  the  city  council;  and  a  claim  setting  forth 
one  amount  as  damages  is  not  admissible  in  evidence  to 
support  the  allegations  of  a  complaint  claiming  a  different 
amount  as  damages. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hou.  Rokkut  Tait  Ervin,  Special 
Judge. 

This  is  an  action  brought  by  the  appellant,  Ellen 
Bland,  against  the  appellee,  the  City  of  Mobile,  to  re- 
cover damages  for  personal  injuries  sustained  on  ac- 
count of  falling  through  a  foot-bridge  crossing  a  gutter 
in  one  of  the  public  streets  of  the  city  of  Mobile.  Section 
22  of  the  charter  of  the  city  of  Mobile,  1901,  reads  as 
follows:    ''No  claim  against  the  city  of  Mobile,  whether 
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arising  ex  contractu  or  ex  delicto ,  shall  be  sued  on  until 
a  statement  thereof,  giving  date  of  accrual,  name  and 
residence  of  original  claimant  and  of  assignee,  if  any; 
circumstances  and  amount  claimed,  shall  have  been  filed 
with  the  city  clerk  for  consideration  of  the  general  coun- 
cil and  either  rejected  by  them  or  held  by  them  for  sixty 
days  without  action."  Plaintiff  sued  for  one  thousand 
dollars.  The  complaint  contained  the  following  aver- 
ment :  "And  plaintiff  avers  that  she  filed  her  claim  for 
damages  in  this  case  with  the  general  council  of  the  city 
of  Mobile,  more  than  sixty  days  before  filing  this  suit; 
that  said  claim  was  prepared  and  filed  in  strict  compli- 
ance with  the  ordinance  of  the  city  of  Mobile,  which  re- 
quires the  filing  of  claims  of  this  character,  and  that 
said  general  council  declined  to  settle  with  plaintiff  and 
disallowed  her  claim."  Issue  was  joined  on  the  plea  of 
the  general  issue.  The  defendant  admitted  that  plain- 
tiff's attorneys  filed  with  the  city  clerk  of  Mobile  and 
presented  to  the  general  council  the  following  paper: 
"Ellen  Bland,  a  highly  resepectable  colored  woman  and 
a  resident  of  this  city,  makes  claim  against  the  city  of 
Mobile  for  the  sum  of  five  hundred  dollars,  under  a  state- 
ment of  facts  substantially  as  follows,  to- wit :  On  Fri- 
day evening,  the  17th  of  April,  1903,  between  7  and  8 
O'clock,  claimant  undertook  to  cross  one  of  the  city 
bridges,  leading  from  the  street  to  the  sidewalk,  at  the 
southeast  corner  of  Basil  and  Locust  streets.  The  planks 
of  the  bridge  were  not  nailed  or  secured  to  the  sidewalk, 
so  that  when  claimant  undertook  to  walk  across  said 
bridge,  one  of  the  planks  gave  way  and  slipped,  thereby 
throwing  claimant  into  the  gutter,  or  ditch,  and  doing 
her  very  serious  injury — perhaps  of  a  permanent  charac- 
ter. Both  of  her  ankles  were  severely  sprained,  she  was 
badly  bruised,  and  her  back  and  one  of  her  hips  were  so 
severely  wrenched  and  sprained  that  she  has  ever  since 
been  confined  to  her  home,  and  is  likely  to  suffer  for 
many  days,  if  not  months.  Claimant's  drug  bill  and  doc- 
tor's bill  will  necessarily  be  large,  she  will  be  unable  to 
perform  her  usual  labor  for  a  long  time,  and  her  suffer- 
ing is  very  intense,  but  she  is  willing  to  accept  the 
amount  stated,  as  a  compromise  settlement,  and  in  order 
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to  avoid  litigation,  if  it  shall  please  the  council  to  act  in 
this  matter  at  once."  Plaintiff  offered  to  introduce  said 
claim  in  evidence  as  a  part  of  her  case,  to  which  defend- 
ant objected  on  the  following  grounds:  "Because  it  does 
not  comply  with  the  requirements  of  section  22  of  the 
charter  of  the  city  of  Mobile;  is  irrelevant,  immaterial 
and  incompetent;  is  an  offer  of  compromise  and  there- 
fore incompetent  evidence."  The  court  sustained  this 
objection,  and  to  this  ruling  the  plaintiff  excepted. 

The  court  gave  the  general  affirmative  charge  for  the 
defendant. 

There  were  verdict  and  judgment  for  the  defendant. 
The  plaintiff  appeals,  and  assigns  as  error  the  rulings 
of  the  trial  court,  to  which  exceptions  were  reserved. 

McAlpine  &  Robinson,  for  appellant. — The  claim  pre- 
sented is  sufficient  in  every  way.  The  purpose  of  the  law 
is  to  require  cla'imants  to  notify  the  city  council  of  the 
claim  and  give  them  an  opportunity  to  settle.  Technical 
accuracy  in  framing  the  claim  is  not  required. — Newman 
r.  Mayor  &  Aldermen  of  Birmingham,  109  Ala.  633;  Bar- 
ren V.  City  of  Mobile,  129  Ala,  i84. 

B.  B.  Boone,  contra, — Complaint  must  aver  presenta- 
tion according  to  statute,  and  must  put  before  the  court 
evidence  in  support  of  such  averment.  Amount  named 
in  claim  was  |500;  amount  sued  for  was  f  1,000.  The 
purpose  of  the  charter  was  to  require  the  statement  of  a 
certain,  fixed  amount  as  damages,  and  not  a  sum  as  "a 
compromise  settlement.'' — Burton  v,  Dojngerfield,  37  S. 
C.  351 ;  Jackson  v.  Clopton,  66  Ala.  29. 

ANDERSON,  J.-— This  action  was  brought  by  the 
plaintiff  against  the  defendant  to  recover  damages  for 
personal  injuries,  sustained  by  falling  into  or  through 
a  bridge  of  the  defendant. 

The  court  below  gave  the  general  affirmative  charge 
for  the  defendant,  which  was  based  upon  the  fact  that 
plaintiff  had  not  established  a  proper  presentation  or 
filing  of  a  statement,  as  is  required  by  §  22,  p.  2363,  Acts, 
101. 
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The  appellant  has  two  assignments  of  error,  the  giv- 
ing of  said  affirmative  charge  and  the  ruling  of  the  court 
in  sustaining  the  defendant's  objection  to  her  statement 
or  claim  which  was  offered  in  evidence. 

If  the  ruling  of  the  court  was  proper  in  excluding  this 
evidence,  then  the  general  charge  should  have  been  given 
for  the  defendant.  Consequently,  the  sole  enquiry  in  this 
(rase  is,  did  the  plaintiff  comply  with  said  section  in  the 
presentation  or  filing  of  her  said  claim?  The  section 
reads  as  follows :  "Be  it  further  enacted,  That  no  claim 
against  the  city  of  Mobile,  whether  arising  ex  contractu 
or  ex  delicto  shall  be  sued  on  until  a  statement  thereof 
giving  date  of  actual  name  and  residence  of  the  orig- 
inal claimant  and  of  assignee,  if  any  circumstances  and 
amount  claimed  shall  have  been  filed  with  the  city  clerk 
for  the  consideration  of  the  general  council  and  either 
rejected  by  them  or  held  by  them  for  sixty  days  without 
action." 

The  plaintiff  offered  in  evidence  a  statement,  which 
gives  name  and  residence  of  the  plaintiff,  the  nature  and 
elements  of  her  injuries,  when,  where  and  how  sustained, 
and  the  amount  claimedi  |500.00.  It  did  conclude,  by 
agreeing  to  accept  f  500.00,  "by  way  of  compromise  or 
settlement  in  order  to  avoid  litigation."  We  cannot  see 
how  the  concluding  clause  above  quoted  could  destroy 
the  effect  of  the  claim  as  a  statement.  It  was  specific 
enough  to  notify  defendant  that  the  damage  claimed  was 
f 500.00  and  that  the  claim  could  be  adjusted  for  that 
sum. 

This  court  held  in  Newman  v.  Mayor  of  Birmingham, 
109  Ala.  630,  in  passing  upon  a  differently  worded  sec- 
tion, but  one  that  was  enacted  for  the  same  purpose: 
"The  purpose  of  the  statute  requiring  the  presentation, 
was  to  give  the  board  opportunity  to  investigate  and  ad- 
just claims  preferred  against  the  city,  without  the  ex- 
pense of  litigation." 

We  think  the  statement  filed  was  amply  sufficient  to 
give  the  defendant  notice  of  the  claim  and  that  it  could 
be  settled  for  |500.00,  and  contained  also,  every  statutory 
i-ecital. 

lOc 
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Defendant  admitted  in  open  court  presentation  and 
refusal  of  the  statement  offered,  which  relieved  plaintiff 
of  making  preliminary  proof  of  filing,  etc.  The  statute, 
however,  requires  the  filing  of  the  claim  as  a  condition 
to  the  prosecution  of  the  suit,  and  it  is  therefore  neces- 
sary that  the  complaint  should  aver  the  proper  presenta- 
tion of  the  claim  sued  on.  The  complaint  in  this  case 
avers  the  filing  of  the  claim  sued  on  and  the  evidence 
(»ffered  did  not  correspond  with  the  allegation  of  the 
complaint,  and  the  objection  to  the  claim  offered  was 
properly  sustained. 

We  are  aware  of  the  rule  that  generally  a  plaintiff  can 
recover  less  than  he  claims  in  his  complaint,  but  do  not 
think  the  rule  embraces  cases  where  the  filing  of  the 
claim  is  required,  setting  out  amount,  etc.,  is  essential  to 
a  recovery,  or  to  file  one  claim  and  sue  on  another,  and 
then  introduce  in  evidence  the  one  filed,  which  show^s 
upon  its  face  that  it  does  not  correspond  with  the  alle- 
gation of  the  complaint.  The  judgment  of  the  circuit 
C(»urt  is  affirmed. 

Affirmed. 

• 

McClellax,  (\J.,  Tysox  and  Simpson,  J.J..  concur- 
ring. 


Southern  Railway  Co.  i\  Paniell. 

Artion  ofjainst  Railroad  Company  for  killing  Dog. 

1.  Action  against  railroad  corti\pany  for  killing  dog;  evidence  as 
to  what  plaintiff  was  offered  for  dog  inadmissible. — In  an 
action  against  a  railroad  company  to  recover  damages  for 
the  alleged  killing  of  a  dog,  it  is  error  for  the  court  to  al- 
low the  plaintiff  to  testify  that  a  year  or  two  before  the  dog 
was  killed,  he   was   offered   |100.00  for   It. 
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Appeal  from  the  rircuit  Court  of  Washington. 

Tried  before  the  Hon.  William  S.  Anderson. 

This  action  was  brought  by  the  appellee,  eTohn  W.  Par- 
nell, against  the  Southern  Railway  Company  to  recover 
JIOO.OO  damages  for  the  alleged'  killing  of  plaintiflf's 
(log.      . 

There  was  evidence  introduced  showing  that  plain- 
tiff's dog  was  killed  bj^  one  of  the  defendant's  trains. 
Dnring  the  examination  of  the  plaintiff  as  a  witness,  and 
after  he  had  testified  that  the  value  of  the  dog  killed  by 
the  defendant's  train  was  |100.00,  it  was  allowed,  against 
the  objection  and'  exception  of  the  defendant,  to  further 
testify,  "that  one  Bill  Tate  had  offered  him  flOO.OO  for 
(ioj;  in  question  alxmt  a  year  or  two  befoi-e  he  was  killed." 
It  is  unnecessary  to  set  out  the  other  facts  of  the  case. 
Tiiere  were  verdict  and  judgment  for  the  plaintiff  assess- 
Inir  ]iis  damages  at  ^25.00. 

The  defendant  appeals  and  assigns  as  error  the  sev- 
eral nilings  of  the  trial  ccmrt,  to  which  exceptions  were 
iTScrved. 

KiMBKOUGii  &  Wilson,  and  Bestor  &  (Jbay,  for  appel- 
laiu.  Appellee  should  not  have  been  allowed  to  testify 
that  Bill  Tate  offered  him  f  100  for  the  dog  a  year  or  two 
hefore  he  was  killed.  ( Kecord  page  15. )  — Torrey  v.  Bur- 
vvji,  113  Ala.  496  (505)  ;  Ijouisville  Jeans  Clothing  Co. 
r.  LiHvhkoff,  109  Ala.  136  (141).  Tate's  offer  amcmnted 
to  no  more  than  an  estimate  placed  on  the  dog  by  him 
and  without  showing  that  he  knew  the  dog,  or  anything 
about  the  value  of  dogs. — Pharr  &  Peck  i\  Bachelor,  3 
Ala.  337  (347). 

No  counsel  marked  as  appearing  for  appellee. 

McCLELLAN,  C.  J.— The  Circuit  Ccmrt  erred  in  re- 
ceiving evidence  to  the  effect  that  one  Tate,  two  years 
before  the  dog  was  killed,  had  offered  plaintiff  one  hun- 
dred dollars  for  it. — Tennessee  Coal,  Iron  d  /?.  /?.  Co. 
r.  Xf(i/f,  (Ala.),  37  South  433.  We  discover  no  other 
error  in  the  record. 

Reversed  and  remjlnded. 

TY30N,  Simpson^  and  Anderson,  J.  J.,  concurring. 
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Smith  et  al.  v.  Allen. 

Action  of  Assumpsit. 

1.  Jurisdiction  of  circuit  and  city  courts;  when  judgment  for  tess 
than  limit  of  jurisdiction,  suit  should  he  dismissed. — Where, 
in  an  action  of  assumpsit  brought  in  the  circuit  or  city  court 
to  recover  $100.00,  the  verdict  and  judgment  are  for  $13.50, 
and  the  amount  claimed  was  not  reduced  by  reason  of  a  set- 
oft  successfully  made  by  the  defendant,  said  Judgment,  l>e- 
ing  below  the  minimum  amount  of  thie  court's  Jurisdiction, 
should,  upon  motion  made  by  defendant,  be  set  aside  and  the 
suit  dismissed,   (Code,  Sec.  3315.) 

Appeal  from  the  City  Court  of  Talladega. 
Tried  before  the  Hon.  G.  K.  Millbe. 
The  facts  in  this  case  are  sufficiently  stated  in  tlie 
opinion. 

Knox,  Dixon  &  Burr,  for  apnellants. — Section  3315 
of  the  Co<le  of  Alabama  provides  that  if  a  suit  be  brought 
for  the  jurisdictional  amount,  or  above,  and  a  less  sum 
be  recovered,  unless  the  amount  is  reduced  below  that  of 
which  the  Court  has  jurisdiction  by  a  set-oflf  succe-?s- 
fully  made  by  the  defendant,  the  judgment  must  be  set 
aside  and  the  suit  dismissed,  unless  the  defendant,  or 
s«mieone  for  him,  make  affidavit,  which  must  be  filed  in 
the  cause,  that  the  amount  sued  for  is  actually  due,  and 
that  a  recovery  for  the  true  amount  wa-i  prevented  by 
failure  of  proof,  the  interposition  of  the  statute  of  limita- 
tions, or  by  some  other  sufficient  cause,  to  be  judjred  of 
by  the  Court;  and  in  that  event  the  defendant  must  have 
judgment  for  the  reduced  sum.  In  this  case,  as  appears 
from  the  bill  of  exceptions  and  the  record,  there  was  no 
such  affidavit  filed  and  therefore  the  Court  could  do 
nothing  but  set  aside  the  judgment  and  dismiss  the  suit 
in  compliance  with  the  mandatory  terms  of  the  statute. — 
Mills  i\  Long,  58  Ala.  438;  First  National  Bank  of  Ga^ts- 
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den  V.  Pinson,  105  Ala.  548;  McClure  v.  Lwy,  30  Ala.  208. 
No  counsel  marked  as  appearing  for  appellee. 

McCLELLAN,  C.  J. — This  is  an  action  of  assumpsit, 
instituted  by  Mrs  Allen  against  M.  L.  Smith,  et  al.,  in 
the  city  court  of  Talladega  for  one  hundred  dollars. 
There  was  verdict  and  judgment  for  the  plaintiff  in  the 
sum  of  thirteen  and  50-100  dollars.  Motion  was  made  by 
defendants  to  set  aside  this  judgment  and  dismiss  the 
suit  on  the  ground  that  the  recovery  was  for  a  less 
amount  than  that  of  which  the  court  had  jurisdiction, 
under  the  provisions  of  section  3315  of  the  Code.  The 
motion  should  have  been  granted :  The  action  was  "on 
a  moneyed  demand."  The  recovery  was  below  the  mini- 
mum amount  of  the  court's  jurisdiction.  The  amount 
claimed  was  not  reduced  "below  that  of  w^hich  the  court 
had  jurisdiction  by  a  set-off  successfully  made  by  the  de- 
fendants." Every  constituent  of  the  statutory  predicate 
for  the  motion,  therefore,  existed.  The  aflBdavit  provided 
for  by  the  statute  to  avail  the  setting  aside  of  the  judg- 
ment and  dismissal  of  the  suit  was  not  made.  The  court 
erred  in  overruling  the  motion.  Its  judgment  thereon 
must  be  reversed  and  a  judgment  will  be  here  entered 
granting  said  motion,  setting  aside  the  judgment  for 
plaintiff  and  dismissing  the  suit  out  of  the  city  court. 

Eeversed  and  rendered. 

Tyson,  Simpson  and  Anderson,  J.  J.,  concurring. 


Lehnert  v.  Lewey  et  al. 

Action  Upon  a  Promissory  Note. 

Promissory  note;  discharge  of  surety  hy  extension  of  time  to 
principal. — An  extension  of  the  date  of  payment  of  a  promis- 
sory note  granted  by  the  owner  of  the  note  to  the  principal 
and  founded  on  a  valuable  consideration,  discharges  the 
surety,  if  made  without  his  knowledge  and  consent;  but  a 
plea  by  a  surety  which  sets  up  such  discharge  is  subject  to 


Digitized  byLjOOQlC 


150  SUPREME  COURT  [Nov.  Term. 

[Lehnert  v.  Lewey  et  al.l       ^ 

demurrer  if  it  contains  no  averment  that  the  a^nreement  be- 
tween the  owner  of  the  note  and  the  principal  debtor  to  ex- 
tend the  time  of  payment  was  supported  by  a  valuable  con- 
sideration. 

Appeal  from  the  Circuit  Court  of  Colbert 

Tried  before  the  Hon.  Ed.  B.  Almon. 

This  actiou  was  brought  by  the  appellant,  George  A. 
Lehnert  against  J.  S.  Lewey  and  Peter  J.  Karge,  and 
counted  upon  a  promissory  note  for  $50.00.  The  defend- 
ant Karge  pleaded  the  general  issue,  payment  and  the  fol- 
lowing special  pleas:  3d.  That  defendant  Peter  J. 
Kai^e  was  surety  on  the  obligation  sued  on  in  this  case 
and  this  fact  was  known  to  the  plaintiff  before  said  obli- 
gation was  purchased  and  transferred  to  him.  That  be- 
fore default  in  the  payment  of  said  obligation  and  be- 
fore plaintiff  became  the  owner  of  same  defendant  Karge 
stated  to  plaintiff  that  when  said  obligation  matured, 
he,  Karge,  wanted  it  paid,  and  if  defendant  Lewey  did 
not  pay  it,  he  Karge  would  pay  it  and  indemnify  himself 
from  the  property  security  mentioned  in  said  obligation. 
That  he  would  not  be  liable  cm  said  obligation  any  lon- 
ger. That  notwithstanding  these  facts  all  of  which  was 
known  to  plaintiff,  he  purchased  said  obligation  and  for 
a  valuable  consideration  moving  from  the  defendant 
Lewey,  extending  the  payment  of  said  obligation  with- 
out the  knowledge  or  consent  of  the  defendant,  Karge, 
w^herefore  he  pleads  his  discharge  from  all  liability  on 
said  obligation."'  "4th.  For  further  answer  to  said 
complaint  defendant  Karge  saidj  he  signed  the  obliga- 
tion siH>d  on  in  this  case  as  surety  for  the  accommodation 
of  defendant  Lewey,  and  this  fact  was  known  to  plain- 
tiff before  he  purchased  said  obligation,  and  prior  to  the 
purchase  of  same  by  plaintiff,  he  was  informed  by  de- 
fendant Karge  that  he  wanteii  said  obligation  paid  at 
maturity  as  he  would  not  consent  to  remain  liable  on 
same  any  longer  and  if  defendant  Lewey  did  not  pay  it, 
he,  Karge,  would  do  so  and  indemnify  himself  out  of  the 
stock  mentioned  in  said  obligation  as  security  therefor, 
which  stock  was  in  possession  of  said  Lewey  at  the  matu- 
rity of  said  obligation  and  liable  for  its  payment  and 
sufficient  for  its  full  satisfaction.     That  knowing  tbese 
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facts,  plaintifif  purchased  said  obligation  under  an  agree- 
ment with  the  defendant  Lewey  to  extend  the  payment 
of  said  obligation,  and  did  extend  the  payment  of  same 
without  the  consent  of  the  defendant  Karge,  and  neglect- 
ed and  refused  to  sue  defendant  Lewey,  or  enforce  the 
satisfaction  of  said  obligation  from  the  stock  mentioned 
therein  to  the  damage  of  defendant  Karge  in  the  sum  of 
one  hundred  dollars,  wherefore  he  says  he  is  discharged 
from  further  liability  on  said  obligation." 

The  plaintifif  demurred  to  the  3d  and  4th  pleas  upon 
the  following  ground:  ^'Because  said  plea  fails  to  show 
a  valid  and  legal  contract  between  the  plaintifif  and  the 
defendant  Lewey,  extending  the  time  of  payment  of  the 
obligation  or  note  sued  on,  supported  by  a  l^al  and 
valid  consideration  without  the  consent  of  defendant 
Peter  J.  Karge,  by  which  plaintifif  was  disabled  from 
suing  on  the  original  contract  or  obligation  during  the 
period  for  which  the  time  of  payment  was  extended." 
The  demurrers  to  the  3d  and  4th  pleas  were  overruled. 
I'nder  the  opinion  on  the  present  appeal  it  is  unnecessa- 
ry to  set  out  in  detail  the  facts  of  the  case.  There  were 
verdict  and  judgment  for  the  defendants.  The  plaintififs 
appeal  and  assign  as  error  the  overruling  of  the  plain 
tiff's  demurrer  to  pleas  3  and  4. 

Isaac  Orme,  for  appellant.  Mere  extension  of  time  of 
payment  to  the  principal,  without  any  consideration 
therefor,  does  not  release  the  surety. — Howie  v.  Ed- 
tvards,  97  Ala.  649;  11  So.  Rep.  748;  Cox  v.  Mobile  d 
Girard  K.  R.  Co,,  37  Ala.  320. 

WiLnoYTE  &  Nathan^  contra. 

TYSON,  J. — Special  plea  numbered  four  (4)  was 
subject  to  the  demurrer  interposed  to  it.  It  contains  no 
averment  that  the  agreement  between  plaintiff  and  Lewey 
to  extend  the  time  of  payment  was  supported  by  la  valua- 
ble consideration. — M,  &  M.  R,  R.  Co.  v.  Brewer,  76  Ala. 
135;  Scott  r.  HcriKjffs,  95  Ala.  383;  Howie  v.  Hdtrards, 
97  Ala.  649. 

It  is  wholly  insufficient  to  invoke  the  defense  afford- 
ed under  section  3884  of  the  Code. 
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The  only  objection  urged  against  the  suflBciency  of 
plea  three  is  that  the  agreement  to  extend  the  time  of 
payment  is  not  shown  to  have  been  for  a  valuable  consid- 
eration. The  plea  expressly  avers  this  fact.  It  is  true 
it  does  not  aver  for  what  length  of  time  the  extension 
was  given,  but  if  this  be  a  defect,  it  is  not  insisted  upon. 

Reversed  and  remanded. 

McClellan,  C.  J.,  Simpson  and  Anderson,  J.J.,  con- 
curring. 


Mobile,  Jaeksou  &  Kansas  City  R.  K. 

Co.  r.  Louisvilie  &  Nasliville 

R.  R.  Co. 

Bill  in  Equity  for  an  Injunction. 

1.  Right  of  railroad  company  to  enjoin  another  railroad  company 
from  laying  its  trade  along  streets  of  city. — A  railroad  which 
maintains  a  track  along  a  street  in  an  incorporated  city,  and 
owns  lands  abutting  on  said  streets,  can  maintain  a  bill 
to  enjoin  another  railroad  company  from  construct ^g  its 
track  along  said  street,  and  from  crossing  its  right-of-way 
and  track  along  said  street,  said  second  railroad  company  not 
being  authorized  by  law  so  to  do. 

Appeal  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  Thomas  H.  SMIT^. 

The  bill  in  the  case  was  filed  by  the  appellee,  seeking 
to  restrain  and  enjoin  the  appellant  from  laying  its 
track  in  the  City  of  Mobile  in  front  of  the  property  of  the 
appellee,  or  upon  any  i>art  of  the  right  of  way  of  appellee, 
or  from  crossing  any  of  the  tracks  of  appellee  on  Water 
Street  in  the  City  of  Mobile,  and  from  laying  the  track 
of  appellant  across  certain  lots  claimed  to  be  owned  by 
appellee  in  the  City  of  Mobile. 

At  the  hearing  on  the  merits  the  Chancellor  dissolved 
the  injunction  and  an  appeal  was  taken  by  the  appellee 
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to  the  Supreme  Court  where  the  cause  was  reversed  and 
remanded,  for  the  reason  that  the  grant  by  the  City  of 
Mobile  to  appellant  in  this  cause  of  the  franchise  to 
lay  its  tracks  on  Water  street  wa^s  void. 

Upon  the  second  hearing  the  chancellor  rendered  a 
decree  from  which  this  appeal  is  taken.  The  following 
is  a  copy  of  the  last  decree : 

"This  cause  having  been  set  down  to  be  heard  this  day 
came  appellant,  by  its  solicitors  of  record,  and  said  cause 
having  been  submitted  upon  the  pleadings  and  testimo- 
ny, as  noted,  and  having  been  considered,  it  is  ordered, 
adjudged  and  decreed  that  the  complainant,  the  Louis- 
ville &  Nashville  Railroad  Company,  is  entitled  to  the  re- 
hef  prayed  for  in  its  original  bill  of  complaint,  and  that 
the  defendant  be  perpetually  restrained  and  enjoined 
from  building  the  railroad  track  of  the  defendant,  the 
Mobile,  Jax^kson  and  Kansas  City  R.  R.  Company,  upon 
any  part  of  the  right  of  way  of  the  complainant,  the 
Ijouisville  &  Nashville  R.  R.  Company  and  from  cross.ng 
any  of  the  tracks  of  the  complainant,  the  Louisville  & 
Nashville  R.  R.  Company,  on  Water  street  in  the  city  of 
Mobile,  And  from  building  any  part  of  the  said  defend- 
ant's tracks  on  Water  street  in  the  city  of  Mobile  with- 
in a  less  distance  than  eight  feet  three  inches  between 
defendant's  rail  nearest  to  the  track  of  the  complainant 
and  the  rail  of  complainant's  track,  and  from  building 
any  part  of  said  defendant's  track  within  a  less  distance 
than  three  feet  between  either  of  its  rails  and  the  side- 
walk in  front  of  the  complainant's  property  abutting  on 
the  part  of  Water  street  which  is  between  a  point  two 
hundred  feet  south  of  Eslava  street  and  the  south  side 
of  Theatre  street;  and  the  defendant,  the  said  Mobile, 
Jackson  &  Kansas  City  R.  R.  Company,  its  ofllcers, 
agents  and  employees,  are  hereby  further  restrained  and 
enjoined  from  building  the  track  of  the  said  defendant, 
the  Mobile,  Jackson  &  Kansas  City  R.  R.  Company, 
across  any  part  of  lots  fourteen  and  fifteen  in  square 
number  two,  or  lots  four  and  five  in  square  number  three, 
in  the  middle  Division  of  the  Bernoudy  Tract  until  said 
defendant  has  duly  condemned  the  same  by  due  process 
of  law,  and  unless  and  until  it  shall  have  paid  to  com- 
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plainaiit  pnrper  compensation  for  the  use  of  said  lots 
for  defendant's  said  right  of  way." 

I^^'rom  this  d(H*n*e  the  defendant  appeals  and  assigns 
the  rendition  thereof  as  error. 

MdxTosii  &  Ri(;h,  for  appellant. — The  decree  of  the 
Chancellor,  cutting  off  the  right  of  appellant  to  con- 
demn a  crossing  over  the  tracks  and  right  of  way  of  other 
railroad  ccmipanies,  is  in  direct  conflict  with  both  the 
constitution  and  the  special  enactment  cited  above. 

The  right  of  one  railroad  to  cross  another  ^ith  its 
tracks  after  making  due  compensation  can  not  be  qne^ 
tioned.—Mrmphis  d  C.  R.  K.  Co,  v,  B.,  Sf.  d  T,  R.  Co., 
96  Ala.  571.  "A  railroad  company  may  condemn  pri- 
vate property  on  the  line  selected  in  a  city  before  it  has 
obtained  the  c<msent  of  the  city  to  cross  intervening 
stHH'ts." — Lewis  on  Eminent  Domain,  Sec.  395;  Vhieago 
d  \y.  Iml  R,  R,  Vo.  r.  Dunbar,  100  III.  110;  Gilbert  v. 
FAvvatvd  R.  R.  Co,,  70  N.  Y.  361. 

(iREGORY  L.  Smith  and  Joel  W.  Goldsby,  contra. 
This  court  held  that  the  City  of  Moble  had  no  power  to 
adopt  the  ordinance  under  which  the  defendant  below 
sought  to  build  its  track ;  that  the  evidence  established 
that  complainant  was  an  abutting  property  owner  and 
that  the  building  of  the  track  would  materially  injure 
the  str(*et  .for  general  use  as  a  street,  and  that  complain- 
ant was  entitle:!  to  enjoin  the  building  thereof. — L.  d  y. 
R,  R.  Co,  r.  ]/.  J.  d  K.  C.  R,  R,  Co,,  124  Ala.  162.  Water 
stiH»(»t  has  already  been  ai)pr()priated  to  the  use  of  the 
public  as  a  strwt  and  is  no  longer  private  property;  hav- 
ing already  been  appropriated  to  a  public  use  it  cannot 
be  condemned  to  a  different  public  use  without  legislative 
authority.— . I /n/j\vffw  d  C,  R.  R.  Co.  r.  ./.  G,  d  A,  R,  /?. 
f  V>.,  S2  Ala.  292.  And  it  has  bet»n  held  in  this  very  case 
that  the  constructicm  of  appellant's  track  upon  Water 
street  wruld  be  unlawful  and  a  public  nuisance. — L.  dS. 
R,  R,  Co,  r,  }l,  J,  d  K.  C,  R,  R,  Co,.  124  Ala.  162. 
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SIMPSON,  J.— The  original  bill,  in  this  case  was  filed 
by  the  appellee,  and  sought  to  enjoin  appellant  from 
building  its  railroad  track  upon  any  part  of  the  right 
of  way  of  appellee  and  from  crossing  any  of  its  tracks  on 
Water  street  in  Mobile,  and  from  building  said  tracks  on 
said  Water  street  within  a  less  distance  than  eight  feet, 
three  inches,  from  appellee's  rail,  and  from  building 
within  a  less  distance  than  three  feet  from  the  sidewalk 
abutting  on  certain  lots  described  as  belonging  to  appel- 
lee, and  also  from  building  over  said  lots  without  con- 
demnation and  payment.  A  preliminary  injunction  was 
granted,  but,  on  final  heiaring,  the  injunction  was  dis- 
solved and  the  bill  dismissed.  The  case  having  been 
brought,  by  appeal  to  this  court,  was  reveraed  and  re- 
manded.—L.  d  N.  R.  R.  Co.  V.  M.  J.  d  K.  C.  R.  R.  Co, 
124  Ala.  162. 

The  action  of  this  court  was  based  on  the  rights  of 
appellee,  as  owner  of  lots  abutting  on  the  streets,  to  en- 
join the  erection  of  a  nuisance  on  the  street,  it  being  held 
that  the  act  incorporating  the  Port  of  Mobile,  did  not 
confer  the  authority  to  grant  a  franchise  of  its  public 
streets  for  railway  pui-poses,  consequently  that  the  ordi- 
nance attempting  to  grant  said  franchise  was  void  and 
that  a  railway  built  on  said  streets  without  authority 
of  law  was  a  nuisance  It  was  consequently  declared  by 
this  court  that  *'the  complainant  was  entitled  to  the  in- 
junctive relief  sought,"  and  the  case  was  reversed  and 
remanded. 

The  ca.se  having  been  resubmitted  by  the  complainant, 
the  defendant  offering  no  additional  evidence,  the  chan- 
cellor granted  the  relief  sought  by  the  original  bill,  and, 
in  accordance  with  the  former  decision  of  this  court. 

While  the  decision  of  the  court  must  be  affirmed,  yet, 
as  its  wording  is  liable  to  be  misinterpreted,  as  suggiBsttnl 
by  counsel  for  appellant,  we  declare  its  meaning  in  those 
particulars  to  be  that  the  injunction  against  building  the 
tracks  of  appellant  upon  any  part  of  the  right  of  way  of 
appellee,  refers  only  to  its  right  of  way  on  Water  street 
in  the  city  of  Mobile.  Counsel  for  appellant  object  that 
in  authorizing  the  injunction  against  appellants  cross- 
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ing  the  tracks  of  appellee  on  Water  street,  the  appellant 
is  deprived  of  the  rights  given  by  the  Constitution  and 
statutes  of  Alabama  to  condemn  a  crossing  over  any 
other  railroad,  but  it  must  be  remembered  that  the  only 
crossing  sought  to  be  made  by  appellant,  is  a  crossing 
which  is  incidental  to  its  laying  its  tracks  on  and  along 
Water  street  in  Mobile,  which  this  court  has  declared 
to  be  a  nuisance  and  subject  to  injunction  on  the  com- 
plaint of  appellee.  This  court  does  not  express  any  opin- 
ion as  to  the  right  of  a  railroad  company  to  condemn  a 
crossing  where  it  has  authority  to  build,  as  that  ques- 
tion is  not  presented  by  the  record. 

Taking  the  view  of  the  case  which  we  do,  it  is  unnec- 
essary to  refer  specially  and  separately  to  the  several 
assignments  of  error  and  objections  urged  thereto. 

Let  the  judgment  of  the  court  be  affirmed. 

McClellan,  C.  J.,  Tyson  and  Anderson,  J.J.,  con- 
curring. 


Acree  et  al.  i\  Stone. 

Bill  in  Equity  to  enforce  Vendor's  Lien. 

1.  Bill  to  enforce  vendor's  lien;  when  lien  not  shown  to  have  been 
waived. — In  a  bill  filed  to  enforce  a  vendor's  lien,  it  was 
averred  that  certain  specifically  described  lands  were  conveyed 
to  the  defendants  upon  the  recited  consideration  "of  love  and 
affection  and  the  sum  of  |600  cash  in  hand  paid;"  that  the 
lands  were  sold  under  an  agreement  of  sale  with  the  father  of 
the  grantees  named  in  said  deed  and  one  of  the  grantees  who 
was  not  a  minor;  that  the  grantees  were  nieces  and  nephews 
of  the  grantor;  that  the  land  so  conveyed  was  worth  $2,000, 
and  the  grantor  desired  to  make  an  advancement  to  the 
grantees  therein  to  the  extent  of  |1400;  and  that  the  other 
part  of  the  purchase  money  amounting  to  $600  was  to  be 
paid  to  the  grantor;  that  evidencing  the  |600  notes  were 
given  by  the  father  of  the  grantees  and  the  one  of  the  gran- 
tees who  was  not  a  minor.  .Held:  that  the  vendor's  lien  to  the 
extent  of  $600  was  not  lost  by  reason  of  the  fact  of  the  taking 
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of  the  note  signed  by  the  father  of  the  g^rantees  and  the  one 
of  the  grantees  who  was  not  a  minor. 
2.  Same;  proper  parties  to  such  hill. — In  such  a  case  the  legal  title 
to  the  lands  conveyed  by  the  grantor  being  in  the  grantees 
who  were  children  of  one  of  the  makers  of  the  note,  such 
grantees  were  proper  parties  defendant  to  the  bill. 

Appeal  from  the  Chancery  Court  of  Tallapooea. 

Heard  before  the  Hon.  Richard  B.  Kelly. 

The  bill  in  this  case  was  filed  by  the  appellee,  W.  C. 
Stone  as  administrator  of  W.  H.  Stone,  deceased,  against 
the  appellants.  The  bill  alleges  among  other  things  that 
the  said  W.  H.  Stone  in  his  life  time  conveyed  to  the  ap- 
pellants, W.  C.  Acree,  J.  B.  Acree,  S.  E.  Ramsey,  O.  T. 
Acree,  T.  C.  Acree,  W.  H.  Acree  and  K.  B.  Acree,  certain 
lands  therein  described,  the  deed  being  set  out  in  the  bill 
of  complaint,  and  seeks  to  enforce  an  alleged  vendor's 
lien  against  the  appellant  on  said  lands  in  favor  of  said 
administrator.  The  bill  avers  that  the  complainant's  in- 
testate valued  said  land  at  two  thousand  dollars,  and 
that  he  estimated  that  the  interest  of  appellants,  all  of 
whom,  except  W.  J.  T.  Acree,  are  alleged  to  be  the  neph- 
ews and  nieces  of  said  W.  H.  Stone,  would  be  about  the 
sum  of  fourteen  hundred  dollars,  and  that  that  part  of 
the  purchase  price  of  said  land  was  treated  and  consid- 
ered as  an  advancement  to  the  grantees  in  said  deed  and 
as  in  settlement  of  the  interests  which  the  said  parties 
would  be  entitled  to  in  the  estate  of  the  said  W.  H.  Stone 
at  the  time  of  his  death,  and  that  six  hundred  dollars  was 
the  amount  and  value  of  gaid  land  over  and  above  what 
was  considered  by  the  said  W.  H.  Stone  would  be  the  in- 
terest of  the  grantees  in  his  estate;  it  is  further  alleged 
that  the  grantees  are  the  children  of  W.  J.  T.  Acree 
and  that  at  the  time  of  the  execution  of  said  deed  were 
airunder  the  age  of  twenty-one  years  except  W.  C.  Acree, 
and  that  to  secure  the  unpaid  balance  of  six  hundred  dol- 
lars named  as  part  of  the  consideration  for  said  deed  W. 
J  T.  Acree  and  W.  C.  Acree  gave  their  notes  to  the  said 
W.  H.  Stone.  The  bill  further  avers  that  W.  J.  T.  Acree 
is  not  a  grantee  in  said  deed  and  received  no  interest  in 
said  land  by  reason  of  the  conveyance  from  the  said  W. 
.  H.  Stone. 
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The  defendants  demuiTed  to  the  bill,  assigning  in  va- 
rious ways  the  ground  that  the  vendor  had  waived  his 
lien  by  taking  independent  security.  The  defendants 
also  moved  to  dismiss  the  bill  for  the  want  of  equity. 
On  the  submission  of  the  cause  upon  the  demurrers  to 
the  bill  and  the  motion  to  dismiss  the  bill  for  the  want 
of  ecjuity,  the  chancellor  rendered  a  decree  overruling  the 
demurrers  and  said  motion.  From  this  decree  the  de- 
fendants appeal  and  assign  the  rendition  thereof  as 
error. 

James  W.  Steother,  for  appellant. — To  maintain  a 
bill  to  enforce  a  vendor's  lien  there  must  be  a  debt  to  the 
complainant  ccmtracted  in  the  purchase  of  the  land,  for 
which  the  defendant  became  at  some  time  bound  to  pay. 
Schvcrcr  r.  Agcc,  106  Ala.  150;  Kdlcy  r.  Karsnar,  81 
Ala.  iA)Q\Thomason  v.  Cooper,  57  Ala.  560.  The  taking 
of  independent  security  for  the  purchase  money  or  the 
taking  of  personal  security  on  the  purchase  money  note 
is  a  waiver  of  the  vendor's  lien. — Jackson  v,  titanley,  87 
Ala.  270;  Kcnney  i\  Ensminger,  94  Ala.  536. 

No  counsel  marked  as  appearing  for  appellee. 

ANDERSON,  J. — This  bill  was  filed  to  enforce  a  ven- 
dor's lien  upon  certain  lands  descTibed  in  the  bill  of  com- 
plaint. The  bill  avers  that  one  W.  II.  Stone,  complain- 
ant's intestate,  was  the  uncle  of  all  the  respondents, 
except  W.  J.  T.  Acree  avIio  was  the  father  of  the  others. 
That  the  said  Stone  on  Sept.  9th,  1897,  was  old  and  de- 
sired to  make  an  advancement  to  his  nie(*es  and  nephews, 
all  of  whom  were  minors  at  that  time  excerpt  W.  C.  Acree, 
and  executed  to  them  a  dee»d,  which  describes  the  land 
and  recites  the  "c(msideration  of  love  and  affection  and 
the  sum  of  $600.00  cash  in  hand  paid." 

The  bill  avers  that  at  the  time  the  deed  was  made  there 
was  an  agreement  between  his  intestate  and  the  father, 
and  W.  C.  Acree,  the  only  adult  grantee,  to  the  effect 
tliat  the  land  was  worth  |2^000.00,  *1,400.00  of  which  was 
to  go  as  an  advancement  and  the  other  1^600.00  was  to  be 
paid  to  the  grantor.    That  the  |600.00  due  is  represented 
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by  the  several  notes  of  W.  J.  T.  and  W.  C.  Acree.  It  will 
be  observed  that  the  father  is  not  one  of  the  grantees  in 
the  deed,  and  that  the  notes  are  only  signed  by  him  and 
W.  C.  Acree,  the  adult  grantee. 

"The  lien  which  equity,  on  principles  of  natural  jus- 
tice, creates  a  security  for  the  purchase  price  of  land 
sold  and  conveyed,  is  the  subject  of  waiver,  express,  or 
implied  from  the  acts  of  the  parties,  (xenerally,  the  lien 
will  be  regarded  as  waived,  if  the  grantor  accepts  any 
distinct  and  independent  security,  the  authorities 
vary  in  the  application  of  the  rule  to  particular  facts; 
and  it  would  be  difficult  to  formulate  a  general  defini- 
tion, specific,  and  yet  comprehensive  enough  to  include ' 
all  acts  which  will  operate  to  disidace  the  lien.  Ordi- 
narily, this  result  is  produced  by  the  acceptance  of  the 
note  or  bond  of  a  stranger,  or  of  the  grantee  with  person- 
al security,  or  with  a  mortgage  on  other  land,  or  a  pledge 
of  stock,  or  other  personal  property.  There  are  cases, 
in  which  no  one  of  several  acts  is,  of  itself,  sufficient. 
In  such  cases,  all  the  facts  and  circumstances  should  be 
considered,  and  if  it  appears  that  the  vendor  did  not  in- 
tend to  look  to  the  land,  but  to  rely  on  a  substituted 
independent  security,  or  on  the  personal  responsibility 
of  the  vendee,  the  presumption  is  rebutted,  and  the  re- 
tention of  the  lien  repelled. — Walker  v.  titruve,  70  Ala. 
167 'yCarroIl  v.  tihapardy  78  Ala.  358;  StringfcUmr  v. 
I  vie,  73  Ala.  214;  Tedder  v,  titeele,  70  Ala.  Z^S)\  Jackson 
V.  Stanley,  87  Ala.  273. 

In  the  case  at  bar,  judging  from  the  averments  of  the 
bill,  there  was  no  waiver  of  the  lien  on  the  part  of  the 
grantor  Stone,  as  it  avers  that  the  agreement  of  sale  was 
made  with  the  father,  W.  J.  T.  Acree  and  W.  C.  Acree 
and  that  their  notes  were  taken  for  the  amount  the 
grantor  was  to  get  over  and  above  what  he  wished  to 
advance  his  nieces  and  nephews.  The  notes  having  been 
executed  by  W.  J.  T.  Acree  and  W.  C.  Acree,  the  lien 
was  not  lost  by  reason  of  the  fact  that  the  conveyance 
of  the  land  was  made  to  the  children  of  the  said  W.  J.  T. 
Acree.  Whether  the  father  acted  in  his  own  behalf  or 
as  agent  for  his  children,  the  taking  of  his  note  instead 
of  the  grantees,  would  not,  according  to  a  more  just 
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and  reasonable  view,  be  interpreted  into  an  intention 
to  rely  exclusively  upon  the  personal  credit  of  the  father 
and  W.  C.  Acree,  (one  of  the  grantees,)  as  the  makers 
of  the  notes,  to  the  exclusion  of  the  vendor's  lien. — Davis 
V.  Hmilh,  88  Ala.  596;  Crampt(m  v.  Prince,  83  Ala.  246; 
3  Am.  St.  Rep.  718;  Pylant  v.  Reeves,  53  Ala.  132 ;Car- 
ver  V.  Lads,  65  Ala.  190;  Jacfc^on  v.  Stanley,  87  Ala.  270. 

The  lejifal  title  to  the  land  being  in  the  children,  they 
aie  proper  parties  to  the  bill. 

Ihe  decree  of  the  chancellor  overruling  the  motion 
to  dismiss  and  the  demurrer  is  aflBirmed. 

Affirmed. 

McClellan,  C.  J.,  Tyson  and  Simpson,  J.J.,  concur- 
ring. 


ISiriningrham  Railway,  Ligfht  &  Power 
Co.  V.  Clemons. 

Action  against  Street  Railway  by  Passenger  to  recover 
Damages  for  Personal  Injuries. 

1.  New  trial;  quotient  verdict;  when  not  shown. — ^When  evidence 

is  introduced  tending  to  show  tliat  the  verdict  in  a  damage 
suit  is,  hy  pre-agreement  of  all  the  jurors  arrived  at  by  taking 
an  assessment  of  damages  for  the  plaintiff  as  made  by  each 
of  the  jurors,  adding  these  assessments  together,  and  then 
dividing  the  total  by  12,  such  verdict  is  a  quotient  verdict, 
and  illegal;  but  if  it  is  shown  that  such  process  was  re- 
sorted to  without  previous  agreement  that  the  result  should 
be  the  verdict,  but  was  tentative  only  as  affording  a  basis 
for  a  subsequent  consideration  and  discussion  by  the  jury, 
the  verdict  thereafter  rendered  is  not  a  quotient  verdict,  and 
is  valid  and  legal. 

2.  Motion  for  new  trial;  evidence  of  jurors. — Where  on  a  motion  for 

a  new  trial,  the  verdict  rendered  is  impugned  as  being  a 
quotient  verdict,  it  is  competent  for  the  plaintiff  in  whose  fa- 
vor the  verdict  was  returned  to  prove  by  the  jurors  themselves 
in  support  of  their  said  verdict  that  it  was  not  arrived  at  by 
a  process  which  constituted  it  a  quotient  or  illegal  verdict. 
Vol.  142. 
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Appeal  from  the  City  Court  of  Birmingham. 

Tried  before  the  Hon.  W.  W.  Wilkerson. 

This  action  was  brought  by  the  appellee,  Eldonia 
demons,  against  the  Birmingham  Railway,  Light  & 
Power  Company,  to  recover  damages  for  personal  inju- 
ries alleged  to  have  been  sustained  by  the  plaintiff  while 
a  passenger  on  one  of  defendant's  cars,  which  injury  was 
c.iused  by  reason  of  the  negligence  of  the  defendant. 

There  were  verdict  and  judgment  for  |750.00.  Subse- 
quently, the  defendant  moved  the  court  to  be  granted  a 
new  trial  upon  the  following  grounds:  "1.  For  that 
said  verdict  is  contrary  to  the  w^eight  of  the  evidence. 
2.  F<>r  that  the  damages  assessed  by  the  jury  are  exces- 
sive. 3.  For  that  the  verdict  of  the  jury  was  arrived  at 
in  an  improper  and  unauthorized  manner.  4.  For  that 
the  verdict  was  arrived  at  by  adding  up  the  amounts 
each  juror  thought  should  be  given  as  damages,  and  di- 
viding the  sum  they  found  by  twelve.  .5.  For  that  the 
verrlict  of  the  jury  is  a  quotient  verdict.  6.  For  that  the 
verdict  is  contrary  to  the  charge  of  the  court.  7.  In 
support  of  this  motion  the  defendant  files  the  affidavits 
of  Sam  M.  Blake  and  Wm.  A.  Walker."  This  motion  for 
a  new  trial  was  overruled ;  and  on  the  present  appeal  the 
assignments  of  error  are  based  upon  the  court's  refusal 
to  grant  a  new  trial.  The  tendencies  of  the  evidence  for 
the  defendant  and  the  plaintiff  on  this  motion  are  suffi- 
ciently shown  in  the  opinion. 

Walker,  Tillman,  Campbell  &  Morrow,  for  appel- 
lant.— The  verdict  returned  by  the  jury  in  this  case  was 
a  quotient  verdict,  and  was  subject  to  all  the  criticisms 
made  of  such  verdicts  in  the  opinion  rendered  in  the  case 
of  Southern  Rdilicay  Company  v,  Williwms,  113  Ala.  620. 
See  also  28  Am.  &  Eng.  Encyc.  of  Law,  pp.  267  and  272 
and  notes. 

Denson  &  Ullman,  contra. — To  constitute  a  quotient 
verdict,  there  must  be  a  previous  agreement  made  by  all 
the  jurors  to  abide  the  result  so  reached.  The  verdict 
in  this  case  was  not  shown  to  be  a  quotient  verdict. — 
22  Am.  &  Eng.  Ency.  PI.  &  Pr.,  p.  856-857;  Orange  Belt 

lie 
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R.  R.  Co.  V.  Cravevy  32  Fla,  28 ;  Cortelyou  v.  McCarthy, 
37  Neb.  742;  Luft  v.  Lingane,  17  R.  I.  420;  Barten  v. 
The  State,  34  Tex.  Crim.  613. 

MeOLELLAN,  C.  J. — A  quotient  verdict  will  be  set 
aside  on  proper  motion  and  proof.  The  evidence  ad- 
duced by  the  defendant  on  its  motion  to  set  aside  the 
verdict  in  this  case  showed  prima  facie  that  it  was  arrived 
at  by  taking  the  assessments  of  the  several  jurors,  ad- 
ding them  together  and  dividing  the  total  by  twelve,  the 
number  of  jurors,  and  that  this  was  done  upon  a  pre- 
agreement  on  the  part  of  all  the  jurors  that  the  amount 
resulting  by  this  process  should  be  the  verdict.  If  this 
evidence  stood  alone  in  the  case  on  the  motion,  the  ver- 
dict should  have  been  set  aside. — Southern  Ry.  Co.  v. 
Williams,  113  Ala.  620.  But  this  was  not  all  the  evi- 
dence. It  was  competent  for  the  plaintiflf  to  prove  by  the 
jurors  themselves  in  support  of  their  verdict  thus 
sought  to  be  impunged,  that  these  figures  were  made  and 
that  this  process  was  resorted  to  without  previous  agre*:? 
ment  that  the  result  should  be  the  verdict,  but  tentatively 
only,  and  to  afford  a  basis  for  subsequent  consideration 
and  discussion  by  the  jury.  This  proof  was,  to  our 
minds,  satisfactorily  made  by  the  affidavits  of  the  jurors 
Mitchell  and  Johnson.  Upon  the  facts  stated  by  them  the 
verdict  was  not  a  gambling  or  quotient  verdict,  but  was 
freely  reached  by  the  jury,  without  moral  coercion  there- 
to by  any  previous  agreement  to  adopt  the  average  of 
their  several  assessments  as  their  verdict,  but  merely 
looking  to  that  average  as  a  suggestion  for  their  consid- 
eration along  with  all  other  considerations  bearing  upon 
their  ultimate  finding. — Wilsofv  v.  Beiiryman,  (Col.) 
63  Am.  Dec.  78,  and  notes;  22  Am.  &  Eng.  Ency.  PI.  & 
Pr.  856  et  seq. 

The  other  grounds  of  the  motion,  viz.,  that  the  verdict 
was  not  supported  by  the  evidence,  and  that  it  was  ex- 
cessive in  amount,  are  without  merit ;  or  at  least  we  may 
say  that  we  cannot  affirm  that  the  city  court  erred  in  not 
granting  the  motion  upon  them. 

Affirmed. 

Tyson,  Simpson  and  Anderson,  J.J.,  concurring. 
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Whitehead  v.  Whitehead. 

Proceeding  for  Appointment  of  Trustee, 

1.  Tnist  and  trustees;  trustee  has  no  power  to  appoint  successor. 

A  trustee  has  no  power  to  appoint  his  successor  in  trust,  un- 
less such  authority  is  expressly  conferred  on  him  in  the  in- 
strument by  which  the  trust  was  created. 

2.  Same;  personal  representative  does  not  succeed  trustee. — Under 

the  provisions  of  the  statute  that  upon  the  death  of  a  trustee 
the  trust  estate  does  not  descend  to  his  heirs,  or  pass  to  his 
personal  representative  (Code  ^1044),  the  executor  of  the 
will  of  a  trustee  does  not  succeed  to  the  right  to  administer 
the  trust. 

3.  Widow  of  trust  not  entitled  to  preference  of  appointment, — The 

widow  of  a  trustee  it  not  entitled  to  be  preferred  in  the  ap- 
pointment of  a  successor  to  her  deceased  husband  to  admin- 
ister the  trust  estate. 

Appeal  from  the  City  Court  of  Bessemer  in  Equity. 

Heard  before  the  Hon.  B.  C.  Jones. 

The  proceedings  in  this  case  were  instituted  by  the  ap- 
pellant, Lucy  Whitehead,  filing  a  petition  in  the  City 
Court  of  Bessemer,  asking  for  the  appointment  of  an  ad- 
ministrator and  trustee  of  and  for  the  estate  of  John 
Whitehead,  deceased,  with  the  will  of  said  John  White- 
head annexed.  It  was  averred  in  the  petition  that  under 
and  by  virtue  of  the  will  of  John  Whitehead,  deceased, 
Joseph  Whitehead,  the  son  of  John  Whitehead,  was  nom- 
inated executor  and  named  as  trustee  to  carry  out  trusts 
created  by  the  provisions  of  said  will.  The  will  is  ah-, 
nexed  to  the  petition  as  an  exhibit,  and  it  is  shown  that 
certain  trusts  w^ere  imposed  upon  the  said  Joseph  White- 
head, as  trustee,  who  was  also  named  as  executor. 

It  was  further  averred  in  the  petition  that  Joseph 
Whitehead  had  died,  and  that  the  trust  had  not  been  ful- 
ly performed.  Subsequent  to  the  filing  of  this  petition, 
petitioner  made  a  motion  to  dismiss  the  proceedings 
upon  the  grounds  that  Joseph  Whitehead,  who  was  nam- 
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ed  as  trustee  and  executor  in  said  will  left  a  last  will  and 
testament,  and  named  a  testator;  and  that  the  title  to 
the  property  of  John  Whitehead,  deceased,  and  the  trus- 
teeship of  said  property  descended  to  the  testator  of  the 
last  will  and  testament  of  Joseph  Whitehead.  Subse- 
quently, there  was  filed  a  cross  petition  on  the  part  of 
some  of  the  children  and  heirs  of  John  Whitehead,  de- 
ceased, in  which  they  asked  for  the  appointment  of  the 
trustee.  Demurrers  were  interposed  to  the  original 
petition,  and  to  the  cross  petition.  On  the  submission  of 
the  cause,  the  judge  of  the  city  court  rendered  a  decree 
overruling  the  motion  to  dismiss  the  petition,  and  grant- 
ed the  prayer  of  the  cross  petition,  and  named  and  ap- 
pointed a  trustee  as  successor  in  the  trust  under  the  will 
of  Joseph  Whitehead. 

The  original  petitioner  appeals  from  this  decree,  and 
assigns  the  rendition  thereof  as  error. 

Benjamin  F.  Baxley^  for  appellant. — Under  the  law, 
Joseph  Whitehead,  by  reason  of  said  trusteeship  in  his 
father's  will,  took  said  property  mentioned  therein,  there- 
by creating  in  him  the  legal  title  to  said  property,  or 
such  an  interest  therein  as  he  could  and  did  convey  to 
his  executrix  in  his  last  will  and  testament,  she  being 
his  legal  successor  under  said  will  of  John  Whitehead, 
thereby  creating  in  his  executrix  the  same  right,  title, 
interests  and  trusts  that  were  conveyed  to  him  by  said 
father  in  his  last  will  and  testament. — Cotinell  v.  Cole, 
8  So.  Rep.  72,  and  citations;  Anderson  v,  Northrop,  et  aL, 
12  So.  Rep.  318,  and  citations;  ThorUfgton  v.  Thorington, 
1  So.  Rep.  716;  Robinson  v.  Pierce,  24  So.  Rep.  984. 

J.  A.  EsTES  and  W.  K.  Smith^  cotitra, 

TYSON,  J. — The  appeal  in  this  cause  is  from  a  decri*e 
appointing  a  successor  to  Joseph  Whitehead,  deceased, 
who  was  appointed  trustee  by  the  will  of  his  father, 
imposing  upon  him  active  duties  to  perform,  and  who  be- 
fore his  death  accepted  the  trust  and  entered  upon  the 
discharge  of  those  duties. 

No  provision  was  made  by  the  will  for  the  appoint- 
ment of  his  successor.    In  other  words,  no  power  was  con- 
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ferred  upon  Joseph  Whitehead  to  name  his  successor. 
And  under  it  he  was  without  authority  to  do  so. 

As  said  by  Mr.  Beach  in  his  work  on  Trusts  and  Trus- 
tees (§  368)  :  "The  power  to  appoint  a  successor  is  not 
inherent  to  the  office  of  a  trustee.  But  the  trustee  of  an 
express  trust  may  be  invested  with  this  power  by  the 
settler  or  creator  of  the  trust.  When  a  trust  is  created 
by  a  deed  or  will,  the  trustees  may  be  empowered  to  ap- 
point their  successors,  but  the  power  must  be  conferred 
by  the  instrument  by  which  the  trust  was  created.  A 
trustee  can  delegate  his  power  only  as  he  is  authorized  to 
do  it  by  the  instrument  creating  the  trust." 

But  it  is  said  by  appellants'  counsel  that  the  legal  ti- 
tle to  the  trust  estate  was  in  the  trustee  and  under  his 
will  his  executrix  succeeded  to  his  right  to  administer 
it,  notwithstanding  he  was  not  clothed  with  the  author- 
ity by  the  instrument  appointing:  him  to  name  his  suc- 
cessor. 

To  answer  this  contention  we  need  only  refer  to  section 
1044  of  the  Code  which  provides  that  "upon  the  death 
of  a  sole  or  surviving  trustee  of  an  express  trust,  the 
trust  estate  does  not  descend  to  his  heirs  or  pass  to  his 
personal  representatives." 

It  is  next  insisted  that  as  appellant  is  the  widow  of 
the  testator,  she  is  entitled  to  be  preferred  in  the  appoint- 
ment of  the  successor  to  administer  the  trust  estate. 

The  statute  conferring  preferences  in  the  matter  of 
granting  letters  of  administration  have  no  application 
here.  The  jurisdiction  of  the  court  to  make  the  appoint- 
ment is  not  challenged.    And  indeed,  cannot  be. 

"It  is  a  maxim  of  equity  that  no  trust  can  be  permitted 
to  fail  for  lack  of  a  trustee,  and  courts  of  equity  have 
full  authority  to  supplv  any  lack  of  this  character." — 
1  Beach  on  Trusts  and  Trustees,  §  252. 

What  we  have  said  disposes  of  all  contentions  made 
in  brief  of  appellants'  counsel. 

Affirmed. 

McClellan,  C.  J.,  Simpson  and  Anderson,  J.J.,  con- 
curring. 
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Bill  in  Equity  to  have  enforced  an  Express  Trust  and 
for  an  Accounting. 

1.  Laches;  constituents  thereof. — The  laches  which  will  deprive  a 
party  from  claiming  equitable  relief  is  the  intentional  failure 
to  resist  the  assertion  of  an  adverse  right;  and,  therefore, 
laches  cannot  be  imputed  to  one  who  is  ignorant  of  his  rights, 
and  for  that  reason  alone  fails  to  assert  them. 

2  Enforcement  of  express  trust;  when  laches  not  shown  to  exist; 
decedent's  estate. — A  testator  who  left  surviving  him  a  wife 
and  a  minor  child  11  years  old,  provided  in  his  will  that  after 
a  specific  allowance  to  the  wife,  the  balance  of  his  estate  should 
be  divided  equally  between  his  wife  and  child,  and  also  pro- 
vided in  the  will  that  his  wife  should  have  the  care,  main- 
tenance and  education  of  his  child  and  for  that  purpose  he  gave 
to  the  wife  the  control  and  management  of  all  the  moneys 
of  his  child  uUder  his  will.  The  child  was  kept  in  ignorance 
of  the  provisions  of  her  father's  will,  and  knew  nothing  of  the 
creation  of  the  trust  for  her  benefit.  At  different  times  the 
wife  of  the  testator  admitted  her  obligations  to  the  child. 
The  wife  of  the  testator  induced  the  child  to  go  and  live  in 
a  distant  State  with  her  aunts,  and  at  no  time  did  the  wife 
make  any  provisions  or  give  any  moneys  to  the  child  or 
her  aunts  for  her  benefit.  37  years  after  the  probate  of  the  will 
of  the  testator,  the  wife  died,  leaving  a  substantial  estate,  and 
left  a  will  which  was  invalid  because  not  witnessed.  By  this 
will  she  bequeathed  $1500  to  said  child  as  "her  rightful  por- 
tion." After  the  death  of  the  wife,  the  child,  upon  investiga- 
tion, discovered  for  the  first  time  the  provisions  of  her  father's 
will,  and  then  a  few  months  after  the  ascertainment  of  the 
facts  filed  a  bill  in  chancery  for  the  establishment  and  enforce- 
ment of  the  trust  created  by  her  father's  will  for  her  benefit 
and  for  an  accounting.  Held:  that  there  was  by  the  father's 
will  created  a  trust  for  the  benefit  of  the  child,  and  the  sur- 
viving wife  was  the  trustee,  and  that  by  reason  of  the  child 
having  been  kept  in  ignorance  of  her  rights,  she  was  not 
guilty  of  laches  which  would  deprive  her  from  seeking  in  a 
court  of  equity  the  establishment  and  enforcement  of  the  ex- 
press trust  in  her  behalf  as  against  the  estate  of  the  deceased 
wife. 
Vol.  142. 
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Appeal  from  the  Chancery  Court  of  Chambers. 

Heard  before  the  Hon.  Richard  B.  Kelly. 

The  bill  in  this  ease  was  filed  on  July  15th,  1903,  by 
the  appellant,  Charlotte  Ewell  Mullen,  against  J.  M. 
Walton,  as  administrator  of  the  estate  of  Martha  A. 
Ewell,  deceased,  and  the  heirs  of  said  Martha  A.  Ewell. 
The  following  facts  were  averred  in  the  bill :  Complain- 
ant was  the  only  daughter  of  J.  B.  Ewell,  deceased,  who 
died  in  Waco,  Texas,  in  October,  1865,  leaving  survi- 
ving him  his  second  wife,  Martha  A.  Ewell,  and  the  com- 
plainant, who  was  then  a  child  of  11  years  of  age.  Mrs. 
Martha  A.  Ewell,  the  widow  of  J.  B.  Ewell,  was  the  step- 
mother of  the  complainant.  At  the  time  of  J.  B.  EwelPs 
death,  he  was  a  prosperous  merchant  and  left  an  estate 
which  was  of  value  not  less  than  |6^000,  and  he  owed  no 
debts.  J.  B.  Ewell,  the  father  of  complainant,  left  a  last 
will  and  testament  which  was  admitted  to  probate  in 
McLenan  County,  Texas  on  Oct.  30th,  1865.  A  copy  of 
this  will  was  attached  as  exhibit  "A"  to  the  bill.  After 
bequeathing  to  Martha  A.  Ewell,  the  household  and 
kitchen  furniture,  it  was  provided  in  said  will  that  the 
first  $2,000  realized  from  the  estate  should  be  retained 
by  the  said  Martha  A.  Ewell,  and  that  the  remainder  of 
the  estate  of  complainant's  father,  after  deducting  said 
f  2,000,  should  be  equally  divided  between  said  Martha  A. 
Ewell  and  complainant,  and  to  this  end  it  was  provided 
in  said  will  that  said  Martha  A.  Ewell  should  take  con- 
trol of  all  the  testator's  property  and  effects,  and  hold  the 
same  for  the  purpose  of  carrying  out  the  provisions  of 
his  will.  One  of  the  items  of  said  will  was  in  words  and 
figures  as  follows:  "It  is  my  will  that  my  wife  have  the 
care,  raising  and  education  of  my  said  daughter  as  long 
as  she  desires  the  same,  and  I  leave  my  wife  for  that  pur- 
pose the  care,  control  and  management  of  all  monies  of 
my  said  daughter  under  this  will,  and  in  case  of  my  said 
wife's  death,  or  any  other  cause,  my  said  daughter  has 
to  seek  another  home,  then  it  is  my  wish  that  my  two 
sisters,  Mildred  E.  and  Fannie  B.  Ewell,  of  Baltimore, 
Maryland,  have  the  care  of  educating  my  said  daughter 
LiOttv  and  have  the  care  and  management  of  all  the  ef- 
fects given  her  under  this  will ;"  etc.    In  said  will  Martha 
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A.  Ewell  was  expressly  exempted  from  giving  bond  or 
making  reports  to  any  courts  as  executrix  of  said  will, 
or  as  guardian  of  complainant. 

It  was  averred  in  the  bill  that  under  the  provisions  of 
the  will  of  complainant's  father,  there  was  created  an  ex- 
press trust  in  behalf  of  complainant  in  and  to  one-half 
of  all  of  J.  B.  E well's  estate  above  $2,000,  which,  at  the 
time  the  property  was  reduced  to  money  ^y  sales,  to-wit 
in  the  year  1867,  amounted  to  a  trust  fund  of  $2,030, 
and  that  said  Martha  A.  Ewell  was  the  trustee.  The 
bill  then  avers  the  following  further  facts:  The  com- 
plainant has  never  received  any  benefits  of  said  trust  thus 
created  by  her  father  for  her  benefit,  nor  has  she  ever  re- 
ceived any  part  or  parcel  of  said  trust  fund  of  trust  prop- 
erty. In  January,  1867,  complainant  was  persuaded  by 
her  said  step-mother,  Martha  A.  Ewell  to  go  and  live  with 
her  aunts  in  Baltimore,  Maryland.  Said  Martha  A. 
Ewell  at  the  same  time  promising  to  send  her  money 
as  soon  as  she  got  the  affairs  of  the  estate  settled.  The 
aunts  of  complainant  paid  the  expenses  of  her  main- 
tenance and  support  and  schooling,  and  have  never  re- 
ceived any  money  or  property  from  said  Martha  A. 
Ewell ;  that  in  1902,  said  Martha  A.  Ewell  died,  leaving 
an  estate  which  was  appraised  during  the  proceedings  oif 
the  administration  thereof  at  over  |10,000. 

After  complainant  went  to  live  with  her  said  aunts, 
said  Martha  A.  Ewell  wrote  her  about  being  unfortunate 
in  the  loss  of  large  sums  of  money  which  she  had  loaned 
out,  and  several  times  prior  to  her  death  said  Martha  A. 
Ewell  expressed  in  her  letters  to  complainant  an  obliga- 
tion to  her  to  let  her  have  the  whole  or  a  large  interest 
in  the  property  of  said  Martha  A.  Ewell  when  she  died. 

The  statement  contained  in  one  of  these  letters  is  cop- 
ied in  the  opinion.  At  the  time  of  the  death  of  complain- 
ant's father,  complainant  being  only  11  years  old,  she 
was  too  young  to  understand  the  importance  of  postins: 
herself  as  to  the  provisions  of  her  father's  will  in  regard 
to  her,  and  from  that  time  on  to  a  few  months  within  the 
filing  of  the  present  bill  she  was  kept  in  ignorance  of 
the  provisions  of  said  will,  and  knew  nothing  about  the 
existence  of  a  trust  in  her  favor,  which  was  to  be  admin- 
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istered  by  said  Martha.  A.  Ewell.  When  the  said  Martha 
A.  Ewell  died  in  October,  1902,  she  left  an  unwitnessed 
autograph  will,  in  which  she  bequeathed  to  complain- 
ant $1500  as  "her  rightful  portion,"  and  directed  her 
executor  to  see  that  she  obtained  such  portion.  Such 
will  being  unwitnessed,  was  never  probated. 

After  having  seen  said  will,  the  complainant,  on  the 
advice  of  her  attorney,  obtained  a  copy  of  her  father's 
will,  and  then  learned  for  the  first  time  of  its  provisions, 
and  the  present  bill  was  filed  within  a  few  months  after 
the  ascertaining  of  such  information.  The  prayer  of  the 
bill  was  as  follows :  "May  it  further  please  your  Honor 
to  render  a  decree  in  behalf  of  oratrix,  establishing  the 
creation  of  a  trust  in  favor  of  oratrix  under  her  said 
father's  will,  as  well  as  the  non-performance  or  breach 
of  the  same  by  the  said  trustee,  Martha  A.  Ewell,  de- 
ceased, and  declaring  a  lien  in  favor  of  oratrix  upon  all 
the  assets  of  the  e.state  of  the  said  Martha  A.  Ewell  for 
the  enforcement  of  said  trust  by  realizing  to  oratrix  the 
principal  of  said  trust  fund,  as  well  as  legal  interest  and 
profits  thereon;  and  that  it  be  referred  to  the  register 
to  ascertain  by  an  accounting  before  him  the  exact 
amount  of  said  trust  fund  as  nearly  as  may  be,  which 
came  into  the  hands  of  said  Martha  A.  Ewell,  deceased, 
as  well  as  the  interest  and  profits  for  the  use  and  reten- 
tion of  same  with  which  her  estate  is  to  be  charged,,  to 
the  end  that  oratrix  may  recover  out  of  the  estate  of  said 
Martha  A.  Ewell  the  amount  of  principal  and  interest 
which  is  justly  due  and  owing  to  her;  and  that  said  J. 
M.  Walton,  as  such  administrator,  be  decreed  to  pay  to 
orator  the  sum  so  found  to  be  due  out  of  the  assets  and 
proceeds  of  said  estate.'*  There  was  also  a  prayer  for 
general  relief.  The  respondents  demurred  to  the  bill 
upon  the  following  grounds :  1.  Said  bill  shows  on  its 
face  that  it  is  one  for  the  enforcement  of  a  stale  claim. 
2.  Said  bill  shows  on  its  face  that  the  complainant  can- 
not recover  in  said  cause  because  of  her  laches  in  seek- 
ing the  enforcement  of  her  alleged  rights.  3.  SaM  bill 
shows  long  acquiescence  by  the  complainant  in  the  al- 
leged wrong  done  her,  and  yet  it  fails  to  show  that  she 
could  not  by  diligence  sooner  discovered  her  rights  under 
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her  father's  will.  4.  The  bill  shows  that  the  will  of  the 
complainant's  father  was  admitted  to  probate  in  the 
proper  county  and  that  by  proper  diligence  on  her  part 
she  could  have  seen  said  will  and  could  have  discovered 
her  rights  thereunder.  5.  The  bill  shows  that  the  will 
of  complainant's  father,  upon  which  is  based  the  claim 
her  bill  is  filed  to  recover,  was  probated  Oct.  30th,  1865, 
and  recorded  on  the  public  records  of  McLenan  Co., 
Texas,  more  than  42  years  before  this  bill  was  filed,  does 
not  aver  nor  show  any  fraud  practiced  upon  complainant 
by  M.  A.  Ewell,  nor  any  recognition  by  M.  A.  Ewell  of 
a  trust  created  and  imposed  on  her  by  said  will,  but  avers 
mere  ignorance  of  her  right  on  the  part  of  complainant, 
^nthout  excusing  or  explaining  its  unreasonable  contin- 
uance. 

The  respondent  also  moved  to  dismiss  the  bill  for  the 
want  of  equity.  Upon  the  submission  of  the  cause  upon 
the  motion  to  dismiss  and  the  demurrers,  the  chancellor 
rendered  a  decree  sustaining  each  of  them.  From  this 
decree  the  complainant  appeals  and  assigns  as  the  ren- 
dition thereof  as  error. 

Armstead  Brown,  for  appellant. — ^A  cestui  que  trust 
who  does  not  actually  know,  is  not  be  aflfected  with 
knowledge  of  a  breach  of  trust,  because  he  might  by  in- 
quiry, have  ascertained  the  fact,  for  it  is  not  his  duty, 
but  that  of  the  trustee,  to  see  that  the  trust  fund  is  in 
proper  state. — 2d  edition  18th  Am.  &  Eng.  Ency.  of  Law, 
p.  103;  Holt  V.  WUsoii,  75  Ala.  58-66-67;  2nd  Pomeroy, 
Eq.  Juris,  p.  603.  "Lap^e  of  time  is  no  bar  to  the  enforce- 
ment of  an  express  trust  unless  it  is  clearly  repudiated, 
and  this  is  brought  home  to  the  knowledge  of  the  cestui 
que  trust,  so  as  to  require  him  to  act  upon  a  clearly  as- 
serted adverse  claim." — 2nrl  Perry  on  Trusts,  Sec.  863 ; 
Hastie  r.  Aiken,  67  Ala,  313;  2nd  Pomeroys  Eq.  Juris. 
sec.  W83;  Nettle  v\  Nettles,  67  Ala.  599;  1  L.  R.  A.,  328 
330 ;  8  L.  R.  A.,  649 ;  63  Am.  Dec,  475 ;  Angell  on  Limita- 
tions, sec.  166,  172 ;  McCarthy  t\  McCarthy,  74  Ala.  555. 
The  constructive  notice  afforded  by  the  probate  of  the 
will,  did  not  charge  the  appellant  with  a  knowledge  of 
her  rights. — Haney  t\  Legg,  129  Ala.  625;  McCarthy  v. 
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McCarthy,  supra.  What  it  takes. to  constitute  laches,  is 
well  stated  by  Tyson  J.  in  Haney  v.  Legg,  supra,  p.  625, 
as  follows:  "Staleness  or  laches  is  founded  upon  ac- 
quiescence in  the  assertion  of  adverse  rights  and  unrea- 
sonable delay  on  complainant's  part  in  not  asserting 
her  own,  to  the  prejudice  of  the  adverse  party'^ — citing 
numerous  authorities.  See  also  18th  Am.  &  Eng.  Ency. 
Law.,  102  (2nd  ed.) ;  Vowwn  v.  Sapp,  81  Ala.  525. 

Oliver  &  Thigpen  and  Barnes  &  Dukb^  contra, — The 
complainant  has  been  guilty  of  fatal  laches  in  failing  to 
seek  the  enforcement  of  her  alleged  rights  for  more  than 
forty-two  years  after  they  accrued,  for  more  than  thirty- 
six  years  after  the  alleged  breach  of  the  trust  occurred, 
and  for  more  than  ten  years  after  she,  by  the  allegations 
of  her  bill,  in  paragraph  5,  acquired  knowledge  of  the 
breach  of  trust,  and  in  waiting  until  the  lips  of  Martha 
A.  Ewell  have  been  closed  in  death  and  it  is  no  longer 
possible  to  secure  her  testimony  concerning  the  breach 
of  trust  with  which  she  is  charged. — Gordon  v.  Ross,  63 
Ala.  363 ;  James  v.  Jumes,  55  Ala.  525 ;  Martin  v.  Talley, 
72  Ala.  23;  Nettles  v.  Nettles,  67  Ala.  599;  Scruggs  v. 
Decatur  M.  d  Z.  Co,,  86  Ala.  192  5  South.  440.  The  bill 
on  its  face  shows  that  the  claim  sought  to  be  enforced 
is  prima  facie  within  the  operation  of  the  rule  against 
stale  demands,  and  vague  averments  are  used  to  seek  to 
withdraw  it  from  same. — ^3  Brickell,  p.  366,  Sec.  464; 
Philippi  V.  Philippi,  61  Ala.  41;  Bercy  v,  Lavretta,  63 
Ala.  374. 

SIMPSON,  J.— The  bill  in  this  case  was  filed  by  the 
appellant  against  appellee,  for  the  purpose  of  forcing  an 
accounting  and  settlement  of  an  express  trust  created 
by  the  will  of  appellant's  father,  under  which  appellant's 
step-mother  (appellee's  intestate)  became  trustee,  more 
than  twenty  years  before  the  filing  of  the  bill,  when  ap- 
pellant was  only  eleven  years  of  age. 

The  case  comes  up  on  the  decree  of  the  chancery  court, 
sustaining  demurrers  to  the  bill  and  granting  the  motion 
t<.  dismiss  for  want  of  equity,  and  the  only  question 
raised  by  the  assignments  of  error  is  whether  or  not  the 
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appellant  has  been  guilty  of  laches,  as  bars  her  right  to 
relief. 

The  decisions  of  this  court  are  very  strong  on  the  doc- 
trine of  prescription,  holding  that  the  period  of  twenty 
years  is  one  ''beyond  which  human  transactions  shall 
not  be  open  to  judicial  investigation,"  and  this  period 
of  repose  has  been  made  applicable  to  all  kinds  of  pecu- 
niary obligations,  including  fiduciary  demands  in  favor 
of  ccHtuis  que  trust. — McArthur  v.  Carrie's  Admr.,  32 
Ala.  75,  88;  Garrett  v.  Garrett,  69  Ala.  429;  Semple  v. 
Glenn,  91  Ala.  245,  261,  et  seq. 

This  presumption,  when  applied  to  the  liability  of 
trustees,  or  others  occupying  fiduciary  positions,  requires 
that  there  shall  have  been  no  recognition  of  the  trust 
within  the  period  of  twenty  years. — Hemple  v.  Glenn, 
supra. 

In  the  case  at  bar  the  bill  alleges  that,  during  the  year 
1892,  the  appellees'  intestate  wrote  a  letter  to  appellant 
in  which  she  stated  (referring  to  her  property)  *'I  shall 
leave  it  all  to  you,  because  I  lost  most  all  of  that  |4,000. 
when  you  were  a  child,  part  of  which  your  father  intend- 
ed for  you,  and  it  will  onlv  be  right  for  you  to  have  it 
when  I  am  done  with  this  world." 

We  are  not  left  to  this  expression  for  information  as 
to  what  the  trust  was,  for  the  will  of  appellant's  father 
shows  a  clear  trust,  and  we  hold  that  this  reference  to  it 
is  a  clear  acknowledgment  that,  at  that  time,  the  obli- 
gations of  the  trust  had  not  been  fulfilled,  and,  taken  in 
connection  with  this  acknowledgment,  the  clause  in 
the  attempted  autograph  will  of  the  step-mother  giv- 
ing to  appellant  $1^:09.00,  "her  rightful  portion," 
amounts  to  an  acknowledgment  that  the  obligation  was 
still  unfulfilled. 

It  has  been  said  that  the  laches  which  will  deprive  a 
party  of  claiming  equitable  relief  is  the  "intentional  fail- 
ure to  resist  the  assertion  of  an  adverse  right"  and  that 
consequently  there  cannot  be  acquiescence,  "without 
knowledc:e  on  the  part  of  the  person  of  the  infringement 
of  his  legal  rights." — 18  Am.  &  Eng.  Ency.  Law,  (2nd 
ed.)  p.  p.  99,  113  and  notes;  Pomeroy's  Eq.  Juri.  §  817; 
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Haney  v.  Legg,  et  al,  129  Ala.  619,  625-6;  James  v. 
James,  55  Ala.  525,  533. 

Where  there  is  added  to  that  ignorance,  the  additional 
element  of  fraudulent  concealment,  by  the  party  sought 
to  be  charged,  from  the  party  seeking  relief,  of  the  facts 
constituting  the  rights  claimed,  it  would  seem  to  be  a 
strange  perversion  of  a  wise  principle  of  law,  to  allow 
the  party  guilty  of  the  fraud  to  profit  by  his  own  wrong, 
and  to  presume  that  the  trust  had  been  settled  when  the 
evidence  shows  that  the  trustee  was  concealing  it,  with 
the  determination  of  not  settling  it,  and  that  the  cestui 
que  trust  had  been  kept  in  ignorance  of  his  rights,  by  the 
act  of  the  other  party. 

"No  lapse  of  time,  no  delay  in  bringing  suit,  however 
long,  will  defeat  the  remedy,  provided  the  injured  party 
was,  during  all  this  interval,  ignorant  of  the  fraud.  The 
duty  to  commence  proceedings  can  arise  only  upon  his 
discovery  of  the  fraud. — Pomeroy's  Eq.  Juri.  (2nd  ed.) 
Vol.  2,  §  §  917,  965;  Kilhourn  v,  Sunderla/tid,  130  U.  8. 
505,  518-19 ;  Kirhy  v.  Lake  Share  &  M.  S.  R.  R.  120  U.  S. 
130, 136. 

It  has  been  well  said  by  the  Supreme  Court  of  the 
United  States,  that,  "to  hold  that  by  concealing  a  fraud, 
or  by  committing  a  fraud  in  a  manner  that  it  concealed 
itself  until  such  time  as  the  party  committing  the  fraud 
could  plead  the  statute  of  limitations  to  protect  it,  is  to 
make  the  law  which  was  designed  to  prevent  fraud,  the 
means  by  which  it  is  made  successful  and  secure. — Ro- 
sent  hall  v.  Walker ,  assignee,  111  U.  S.  185,  190. 

This  principle  of  equity  has  been  maie  applicable  to 
the  statute  of  limitations,  where  there  was  no  statutory 
pro^is'on  for  the  same,  but  our  legislature  has  made  it 
applicable  to  the  statute  of  limitations. — Code  of  1896, 
S  2813. 

While  the  statute  is  not  strictly  applicable  to  the 
equitable  doctrine  of  larches,  stale  demands,  or  presci  ip- 
tion,  and  while  there  is  a  difference  in  the  theory  upon 
which  the  statute  and  the  equitable  doctrine  operate,  yet 
the  statute  shows  the  legislative  mind,  and  the  cases  are 
analagous  so  far  as  this  principle  is  concerned.  Accord- 
ingly we  find  that  this  principle  has  been  applied  to  the 
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equitable  presumption. — Story's  Equity  Pleading,  (10th 
ed.)  §  813,  note  1 ;  Moddaugh  et  al  v.  Fox,  et  al,  135  111. 
344,  358;  Penn  v.  Folger,  182  111.  77,  109. 

In  a  case  where  the  widow  had  destroyed  the  mairiage 
contract  which* was  not  recorded,  and  failed  to  disclose 
its  existence  for  more  than  twenty  years,  this  court  held 
that  the  heirs  were  not  Ruilty  of  laches,  but  had  one  year 
after  the  discovery  of  the  fraud  to  bring  suit, — Holt  r. 
MilHon,  75  Ala.  58,  66,  and  the  couit  say,  "When  this 
( fraud )  is  coupled  with  the  existence  of  a  fiduciary  re- 
lation between  the  parties,  rendering  disclosure  both 
the  moral  and  legal  duty  of  the  trustee,  a  court  of  con- 
science can  scarcely  preserve  its  self  respect  and,  at  the 
same  time,  hesitate  for  one  moment  to  grant  relief." — p. 
66-7  /6. 

The  infancy  and  non-residence  of  the  complainant,  in 
that  case,  and  other  circumstances  make  it,  in  several 
respects,  analagous  to  the  case  now  under  consideration. 
See  also  same  case,  83  Ala.  528,  539. 

The  only  remaining  question  is,  whether  or  not  the 
constructive  notice  from  the  recording  of  her  father's 
will  in  Texas,  was  suflBcient  to  put  the  appellant  on  in- 
quiry as  to  her  rights?    We  think  not. 

The  court  has  said  in  another  case,  "We  do  not  think, 
however,  that  the  constructive  notice  of  the  nature  of 
M's.  possession,  as  imported  by  these  deeds,  should 
charge  the  complainant  with  a  knowledge  of  her  rights. 
The  blind  ignorance  in  which  she  seems  to  have  been 
kept,  by  the  fraudulent  conduct  of  her  trustee,  was  suflfi- 
cient  to  drown  all  suspicion  of  unfairness,  and  stupefy 
the  activity  of  inquiry." — McCarthy  v.  McCarthy,  74 
Ala.  555. 

In  the  case,  under  consideration,  we  hold  that  the 
facts,  as  alleged  in  the  bill,  that  appellant,  at  the  tender 
age  of  eleven,  was  sent  away  into  another  State,  where 
she  was  raised  by  her  aunts,  under  the  impression,  made 
by  her  step-mother,  that  there  was  nothing  due  her  from 
her  father's  estate,  but  that  the  step-mother  was  going 
to  provide  for  her  out  of  her  own  estate,  was  enough  to 
"stupefy  the  activity  of  inquiry,"  and  she  was  not 
chargeable  with  notice  by  reason  of  the  record  in  Texas. 
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The  decree  of  the  court  is  reversed  and  a  decree  will 
be  here  entered  by  this  court  overruling  the  demurrers 
to  the  bill  and  the  motion  to  dismiss  for  the  want  of 
equity,  and  allowing  the  respondents  sixty  days  within 
which  to  answer. 

McClellan,  C.J.,  Tyson  and  Anderson,  J.J.,  concur- 
ring. 


Morey  v.  Monk. 

Action  to  recover  Benefit  from  Life  Insurance. 

Trial  without  jury;  con,clU8ion  and  judgment  of  the  court  upon 
the  evidence  must  he  shown  in  hill  of  exceptions,  and  excep- 
tion must  he  shown,  hefore  same  can  he  reviewed  on  appeal. 
In  the  trial  of  a  cause  by  the  court  without  the  intervention 
of  a  jury  the  bill  of  exceptions  must  show  what  the  conclusion 
and  Judgment  of  the  trial  court  on  the  evidence  were,  and  un- 
less the  same  are  disclosed,  the  Supreme  Court  is  without  Ju- 
risdiction to  review  the  action  of  the  trial  court  in  that  behalf, 
although  it  may  appear  from  the  minute  entry  what  judgment 
was  rendered.  If  the  bill  of  exceptions  discloses  the  judgment 
but  fails  to  contain  an  exception  thereto,  the  ruling  of  the  trial 
court  cannot  be  reviewed. 

Same;  same;  case  at  har. — Section  14  of  the  Acts  of  1875-6, 
providing  for  the  trial  of  causes  by  the  City  Court  of  Selma, 
without  a  Jury,  authorizes  a  review  by  the  Supreme  Court 
of  the  conclusion  and  judgment  of  the  City  Court  of  Selma 
upon  the  evidence,  only  when  such  conclusions  and  judgment 
are  shown  in  the  bill  of  exceptions  and  the  bill  of  exceptions 
contain  exceptions  thereto. 

Same;  same;  rulings  of  the  trial  judge  upon  the  admissihility  of 
evidence  may  he  reviewed,  when  properly  presented  hy  hill  of 
exceptions,  when  the  judgment  and  conclusions  on  the  evi- 
dence cannot  he  reviewed. — The  fact  that  the  judgment  of  the 
trial  court,  where  a  cause  Is  tried  without  a  jury,  cannot  be 
reviewed  on  appeal,  because  the  bill  of  exceptions  fails  to 
show  what  the  Judgment  was  and  fails  to  note  exceptions  there- 
to, does  not  prevent  the  review  by  the  Supreme  Court  of  the 
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rulings  of  the  trial  Judge  upon  the  admissibility  of  evidence 
(Overruling  Alabama  Fruit  Orotcing  and  Winery  Association  v. 
Oarner,  119  Ala.  70.) 

4.  Same;  same;  same;  case  at  bar. — In  an  action  by  the  heirs  at  law 
of  an  intestate  to  recover,  from  the  step-son  of  such  intestate, 
the  amount  paid  by  a  benefit  society  to  such  step-son,  on  an  in- 
surance policy  in  such  society,  where  the  laws  of  the  State  and 
the  rules  of  the  order,  at  the  time  the  policy  was  issued,  re- 
quired that  the  beneficiary  be  either  a  "member  or  members 
of  his  family,  blood  relations  or  person  or  persons  dependent 
on  him"  the  ruling  of  the  trial  court  as  to  the  facts,  and  the 
soundness  of  his  conclusions  and  Judgment,  where  same  are 
not  shown  by  the  bill  of  exceptions  and  exception  shown  to 
have  been  taken  thereto,  are  presumed  to  have  been  correct, 
unless  based  on  evidence  improperly  admitted. 

6.  Construction  and  interpretation  of  lau:s  of  benefit  order  by  its  of- 
ficers; not  binding  on  courts  or  members  of  order. — ^The  deci- 
sions of  a  benefit  order,  or  of  its  officers,  has  no  binding  ef- 
fect on  the  members  or  tiieir  beneficiaries,  and  the  construc- 
tion given  to  any  of  the  provisions  of  a  contract  of  insurance 
by  the  officers  of  the  society  is  not  binding  on  the  courts, 
and  the  members  are  not  bound  by  any  acts,  which  may  have 
been  done  by  them  under  such  a  construction.  Evidence 
showing  such  decisions  and  interpretations  is  properly  ex- 
cluded. 

6.  Evidence;  when  that  relating  to  family  relations  and  surround^ 

ings  of  intestate  is  admissible. — Where  an  issue  in  a  case  is 
whether  or  not  defendant  was  a  memoer  of  intestate's  fam- 
ily, evidence  relating  to  the  family  relations  and  surround- 
ings, the  exercise  of  dominion  and  control  by  the  intestate 
over  the  household,  of  which  defendant  was  one,  and  the 
ownership  of  the  house  in  which  they  resided  as  one  and  the 
same  family,  is  pertinent  to  show  that  defendant  was  a  mem- 
ber of  intestate's  family  and  that  intestate  was  the  head 
thereof,  and  is  properly  admissible. 

7.  Defendant  may  show  his  right  and  title  to  thing  in  controversy. 

While,  as  a  rule,  the  plaintiff  has  to  rely  on  the  strength  of 
his  title  to  the  thing  in  controversy,  this  doctrine  does  not 
preclude  the  defendant  from  showing  a  right  and  title  there- 
to. 

8.  Same;  case  at  bar. — In  an  action  by  the  heirs  at  law  of  an  in- 

testate to  recover  from  the  intestate's  step-son,  who  has  been 
named  as  beneficiary  in  a  benefit  certificate,  the  proceeds  of 
such  certificate,  the  application  of  membership  of  intestate, 
the  benefit  certificate  to  intestate's  wife,  who  was  also  de- 
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fendant's  mother,  the  surrender  after  her  death,  the  benefit 
certificate  of  defendant,  the  payment  of  assessments  by  the  in- 
sured and  the  proof  of  his  death,  relate  to  the  history  of  the 
insurance  contract  and  to  the  defendant's  right  and  title 
thereunder,  and  are  properly  admissible  in  evidence. 

Appeal  from  the  City  Court  of  Selma, 

Tried  before  the  Hon.  J.  W.  Mabry.    i 

This  is  an  action  by  the  appellants,  A.  J.  and  Robert 
H.  Morey  and  Mrs.  Helen  M.  Niles,  to  recover  from  the 
appellee,  W.  S.  Monk,  two  thousand  dollars,  being  the 
proceeds  of  a  benefit  certificate  in  the  Knights  of  Honor 
on  the  life  of  plaintiff's  intestate,  Major  R.  R.  Morey, 
Major  Morey  in  his  life  time  was  a  member  of  the 
Knights  of  Honor,  a  benefit  society  incorporated  under 
the  laws  of  Missouri.  His  original  benefit  certificate 
was  payable  to  his  wife,  Mrs.  Almira  Morey.  She  died 
in  1886.  From  her  death  in  1886  until  1891,' when  Major 
Morey  had  another  certificate  issued  made  payable  to 
William  S.  Monk,  his  step-son,  no  beneficiary  had  been 
designated.  In  1902,  Major  Morey  died,  leaving  no  wife 
and  no  children  nor  descendants  of  children,  but  leaving 
as  his  heirs  at  law  the  plaintiffs  in  this  case,  A.  J. 
Morey,  Robert  Morey  and  Helen  M.  Niles,  his  two  broth- 
ers and  his  sisters.  The  Knights  of  Honor  paid  the 
amount  of  the  benefit  certificate  to  William  S.  Monk, 
whereupon  the  brothers  and  sister  of  the  deceased  mem- 
ber. Major  Morey,  bring  this  suit  against  him  to  recover 
this,  money.  The  complaint  contained  the  common 
counts  for  money  had  and  received  to  the  use  of  plain- 
tiffs, and  the  following  special  count :  "Plaintiffs  claim 
of  defendant  the  sum  of  two  thousand  dollars,  the  pr- 
ceeds  of  a  benefit  certificate  in  the  Knights  of  Honor,  on 
the  life  of  plaintiff's  intestate,  had  and  received  by  the 
defendant  on  to-wit.  May  1st,  1902,  to  the  use  of  the 
plaintiffs,  w^hich  sum  of  money  with  the  interest  thereon, 
is  due  and  unpaid,  and  is  the  property  of  the  plaintiffs." 
Issue  was  joined  on  the  plea  of  the  general  issue.  The 
case  was  tried  by  the  judge  of  the  city  court  of  Selma 
without  a  jury.  The  section  of  the  act  establishing  the 
city  court  of  Selma,  in  regard  to  trials  by  the  court 
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without  a  jury,  is  set  out  in  the  opinion.  The  charter  of 
the  Knights  of  Honor  provides  for  the  payment  of  the 
benefit  fund  to  such  "member  or  members  of  his  family, 
blood  relatives,  or  person  or  persons  dependent  on  him 
as  he  may  direct  and  designate  by  name."  The  opinion 
contains  a  statement  as  to  the  provisions  of  the  statutes 
of  Missouri,  in  which  State  the  Knights  of  Honor  were 
organized,  and  the  laws  of  the  order,  regulating  what 
persons  may  be  named  as  beneficiaries.  The  plaintiff 
offered  to  introduce  in  evidence  six  decisions  of  the  Su- 
preme Dictator  of  the  Knights  of  Honor,  bearing  upon 
the  questions  involved.  To  the  introduction  of  these  de- 
cisions of  the  Supreme  Dictator,  the  defendant  objected. 
The  court  sustained  the  objections  of  the  defendant,  and 
the  plaintiffs  duly  excepted,  and  assign  the  action  of  the 
court  in  sustaining  such  objections  as  error.  The  de- 
fendant asked  the  witness  Parrish  the  following  ques- 
tions: "Who  provided  for  that  family  while  you  were 
there?"  Who  composed  Major  Morey 's  family  when 
you  left  Major  Morey's  family?"  "Whether  or  not  there 
was  a  family  garden  spot  or  garden."  "Who  attended 
to  the  cultivation  of  the  garden."  "Did  not  Major  R.  R. 
Morey  have  general  supervision  of  the  place  up  to  the 
time  of  his  death?"  The  plaintiffs  objected  to  the  asking 
of  each  of  said  questions.  The  court  overruled  these  ob- 
jections, and  to  the  action  of  the  court  in  overruling 
each  of  said  objections,  the  plaintiffs  separately  and 
severally  excepted.  The  defendant's  counsel  asked  de- 
fendant, as  a  witness:  "Whose  orders  and  requests,  if 
any  one's,  did  you  obey  during  the  time  from  Mrs. 
Morey's  marriage  to  the  time  of  defendant's  marriage?" 
To  this  question  the  plaintiffs  objected,  and  duly  ex- 
cepted to  the  action  of  the  court  in  overruling  such  ob- 
jection. The  defendant  asked  the  witness,  Mrs.  Morey, 
a  sister-in-law  of  Major  Morey,  the  following  questions : 
"Who  supplied  the  groceries  up  to  that  time  (November^ 
1890)  from  July?"  "Was  it  (the  provision  for  mainte- 
nance of  the  household)  that  year  (October,  1890,  to  Oc- 
tober, 1891)  as  it  had  been  in  the  years  previous?"  The 
plaintiffs  objected  to  each  of  these  questions,  and  sepa- 
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rately  excepted  to  the  action  of  the  court  in  overruling 
each  of  said  objections.  The  defendant  asked  the  wit- 
ness Mrs.  Monk,  the  question :  "Who  administered  to 
the  wants  and  comforts  of  Major  Morey  from  the  time 
of  your  marriage  to  Mr.  Monk  to  the  time  of  Major  Mor- 
ey's  death?"  To  this  question  the  plaintiffs  objected, 
and  duly  excepted  to  the  action  of  the  court  in  overrul- 
ing such  objection.  There  was  judgment  for  the  defend- 
ant, but  the  bill  of  exceptions  does  not  show  that  the 
plaintiff  excepted  to  the  rendition  of  such  judgment. 
From  this  judgment  the  plaintiff  appeals,  and  assigns 
the  various  rulings  of  the  trial  court,  as  set  out  above, 
and  the  rendition  of  such  judgment,  as  error. 

McLeod  &  Vaughan,  and  J.  E.  Wilkinson,  for  appel- 
lants.— In  the  event  of  failure  of  designation,  or  invalid 
designation,  the  benefit  is  payable  as  provided  by  the 
laws  of  the  order.  In  this  case,  the  designation  was  in- 
valid ;  therefore,  the  benefit  was  payable  as  provided  by 
the  laws  of  the  order,  as  in  failure  of  designation.  Ben- 
eficiary be  "a  member  of  the  family,  widow,  orphan  or 
kindred  dependent  of  the  members."  Defendant  belongs 
to  none  of  these  classes  unless  it  is  the  family.  Defend- 
ant had  no  insurable  interest  in  the  life  of  Major  Morey ; 
the  society  had  no  power  to  create  a  fund  payable  to  any 
one  who  stood  in  relation  to  step-son  to  a  member  of  the 
society;  the  designation  of  defendant  as  beneficiary  be- 
ing invalid,  the  benefit  was  payable  to  the  heirs  at  law, 
the  plaintiffs  in  this  case;  the  relation  of  step-son  did 
not  constitute  defendant  a  member  of  intestate's  family, 
and  if  it  did,  the  relation  was  dissolved  by  the  death  of 
dt^fendant's  mother. — Bacon  on  Ben.  So.  &  Ins.,  §  250, 
p.  479,  Vol.  1;  Biddle  on  Ins.,  Vol  1,  p.  188;  U,  B.  Aid 
t^ocictif  V.  McDonald,  122  Pa.  24;  Ency.  of  Law,  Vol.  3, 
p.  938';  Right,  Remedies  &  Practice,  Vol.  4,  p.  3635;  9tli 
Amer.  St.  Report,  111  ;Gilbert  v.  Moose,  13  Insurance 
Law  Journal,  297.  A  person's  family  does  not  embrace 
step-children;  certainly  not  unless  the  step-child  is  de- 
pendent upon  the  step-father.  It  is  the  relation  and  the 
dependence  on  the  relation,  and  not  the  aggregation  of 
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individuals  that  constitute  a  family. — Allen  v.  Mmias- 
see  &  Moseley,  4  Ala.  556 ;  17  Ala.  488 ;  55  Ala.  354.  The 
family  must  be  persons  who  are  dependent  in  some 
measure  on  the  head  for  support.  When  defendant  was 
a  minor  dependent  upon  Major  Morey  for  his  support  or 
education,  he  may  have  been  a  member  of  the  family; 
after  his  arrival  at  majority,  independent  of  Major 
Morey  for  support,  death  of  his  mother,  and  marriage, 
he  cannot  be  held  to  be  a  member  of  intestate's  family. 

Peitus,  Jeffries  and  Partridge,  contra, — The  con- 
clusions and  judgment  of  the  trial  court  must  be  pre- 
sented by  the  bill  of  exceptions,  or  they  cannot  be  re- 
viewed on  appeal.  Moreover,  an  exception  must  be 
shown  to  have  been  reserved  to  the  judgment,  or  it  can 
not  be  reviewed. — Hood  v.  Pioneer  M.  &  M.  Co,,  95  Ala. 
461. 

To  the  conclusions  of  the  trial  court  on,  the  evidence, 
there  was  no  exception  shown  by  the  bill  of  exceptions 
to  have  been  reserved..  Hence  this  court  is  without  au- 
thority to  review  such  conclusions.  This  court  has,  con- 
sequently, no  jurisdiction  to  review  the. evidence  and 
cannot  consider  the  rulings  of  the  lower  court  thereon. 
Williams,  Admr.  v.  P,  M.  M.  Co.,  106  Ala.  256.  The 
rulings  of  the  trial  court,  under  the  circumstances,  even 
if  erroneous,  cannot  work  a  reversal  of  the  judgment 
Ala.  Fruit  G.  Assn.  v.  Gardner,  119  Ala.  70;  Densan  v. 
Gray,  113  Ala.  609 ;  Hood  r.  Pioneer  M.  dc  M.  Co,,  95  Ala. 
462. 

In  determining  the  limitations  of  the  word  "family," 
the  statute  must  be  construed  liberally,  and  in  such 
manner  as  to  carry  out  the  benevolent  purpose  sought  to 
be  provided  for. — .1?/?.  L.  of  H.  v.  Perry,  140  Ma^s.  589; 
Ballon-  V.  Gile^  r}0  Wis.  614.  Family,  in  an  extended 
sense,  comprehends  all  the  individuals  who  live  under 
the  authority  of  another. — Whaley  v.  Whaley,  So.  Mo. 
577. 

The  courts  are  the  forums  for  the  construction  of  the 
contract,  and  the  rulings  of  the  oflScers  of  the  order  are 
inadmissible. — Wiggiiis  v.  K.  of  P.,  31  Fed.  Rep.  122; 
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Niblack  on  Ben.  Soc.,  143,  145;  Dtwidson  v.  Sup.  Lodge 
of  K.  of  P.,  22  Mo.  App.  263. 

Those  questions  the  answers  to  which  shed  light  upon 
the  question  of  whether  or  not  Monk  was  a  member  of 
Morey's  family  were  certainly  admissible. — O.  L.  v.  Min- 
stry,  67  Mo.  App.  82;  Duncan  v.  Frmik,  8  Mo.  App.  286. 

The  papers  admitted  in  evidence  go  to  show  the  his- 
tory of  the  transaction  and  the  chain  of  appellee's  title, 
and  were  properly  admitted. 

ANDERSON,  J.— This  case  was  tried  by  the  judge  of 
the  city  court  of  Selma  without  a  jury,  and  judgment 
w^as  rendered  for  defendant,  and  the  appeal  is  taken 
from  said  judgment. 

Section  14  of  the  Acts  of  1875-76,  p.  390,  establishing 
the  city  court  of  Selma  is  as  follows,  to-wit:  "Be  it  fur- 
ther enacted.  That  in  the  trial  of  any  cause  at  law  with- 
out a  jury,  ip  addition  to  the  questions  which  may  be 
presented  to  the  Supreme  Court  for  review,  under  the 
existing  laws  and  rules  of  court,  either  party  may,  by  a 
bill  of  exceptions,  also  present  for  review  the  conclusion 
and  judgment  of  the  court  upon  the  evidence;  and  the 
Supreme  Court  shall  review  the  same  without  any  pre- 
sumption in  favor  of  the  ruling  of  the  court  below  on 
the  evidence,  and  in  case  there  be  error,  shall  render  such 
judgment  in  the  cause  as  the  court  below  should  have 
rendered,  or  reverse  and  remand  the  same  for  further 
proceedings,  as  to  the  Supreme  Court  shall  seem  right." 

The  bill  of  exceptions,  not  only  fails  to  disclose  any 
exception  to  the  judgment  of  the  court  below,  but  fails 
to  show  what  was  the  judgment.  In  construing  provis- 
ions expressed  in  the  same  language,  relating  to  the 
county  court  of  Cleburne  county,  §  12,  p.  808  Acts 
1896-7,  "Regulating  proceedings  in  civil  cases  in  Jeffer- 
son county,"  (Acts,  1888-89,  §7,  p.  800),  and  creating 
the  city  court  of  Gadsden,  (Acts  1890,  §14,  p.  1098), 
our  court  has  held  that  the  bill  of  exceptions  must  show 
what  the  conclusion  and  judgment  of  the  trial  court 
were,  and  unless  the  same  are  disclosed,  this  court  is 
without  jurisdiction  to  review  the  action  of  the  trial 
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court  in  that  behalf,  although  it  may  appear  from  the 
minute  entry  what  conclusion  was  reached  and  what 
judgment  was  rendered. — Alabama  Fruit  O^^owmg  d 
Winery  Association  v.  Garner^  119  Ala.  70;  Willia/fns  v. 
Wfxxluard  Iron  Co.,  106  Ala.  254 ;  Denson  v.  Orwy,  113 
Ala.  608. 

It  has  also  been  held  that  even  if  the  bill  of  exceptions 
disclosed  the  judgment  and  failed  to  contain  an  excep- 
tion thereto,  that  the  ruling  of  the  court  cannot  be  re- 
viewed.— Hood  V.  Pioneer  Mining  &  Mfg.  Co.,  95  Ala. 
461. 

The  only  assignments  of  error,  other  than  the  correcti 
ness  of  the  finding  of  the  court,  relate  to  rulings  on  the 
admissibility  of  the  evidence.  Since  the  judgment  can 
not  be  reviewed,  we  are  forbidden  by  the  case  of  Ala- 
bama  Fruit  Growing  &  Winery  Association  v.  Garner, 
supra,  from  passing  upon  the  rulings  of  the  trial  judge 
upon  admissibility  of  the  evidence.  But  we  consider 
the  doctrine  therein  declared  upon  this  particular  prop- 
osition, unsound,  and  the  same  is  hereby  overruled.  This 
case  seems  to  be  based  upon  the  opinion  in  Denson  v. 
Gray,  supra,  but  a  careful  examination  of  the  last  named 
case,  will  disclose  the  fact  that  this  point  was  not  adju- 
dicated and  there  were  no  facts  calling  for  the  mislead- 
ing expression  on  the  subject,  which  doubtless  influ- 
enced the  writer  of  Alabama  Fruit  Growing  Winery 
Association  v.  Garner,  supra. 

It  appears  from  the  record  that  the  sole  issue  before 
the  trial  judge,  was,  whether  or  not  W.  S.  Monk  ,the  sub- 
stituted beneficiary,  after  the  death  of  his  mother,  the 
original  beneficiary,  belonged  to  a  class  capable  of  tak- 
ing, under  the  rules  of  the  order  and  the  statute  of  the 
State  of  Missouri  regulating  said  order?  At  the  date  of 
the  issuance  of  the  benefit  certificate,  the  statute  of  Mis- 
souri, the  State  in  which  the  Knights  of  Honor  were  in- 
corporated, restricted  such  societies  in  the  payment  of 
benefits,  to  families,  widows,  orphans  or  other  kindred 
dependents  of  deceased  members.  The  charter  of 
the  association  provides  for  the  payment  of  the  ben- 
efit fund  to  such  "member  or  members  of  his  family, 

Vol.  142. 


Digitized  byLjOOQlC 


i»<>4 1  OF  ALABAMA.  183 

[Morey  v.  Monk.] 

blood  relations  or  person  or  persons  dependent  on  him 
as  he  may  designate  by  name." — ^Article  9,  §4,  of  the 
order. 

Section  6  of  the  article,  provides  that  "upon  the  death 
of  the  original  beneficiary  designated  by  the  member, 
before  the  decease  of  such  member,  if  he  shall  not  have 
procured  another  benefit  designating  other  beneficiaries, 
111  accordance  with  the  requirements  of  §  4  of  this  arti- 
cle, the  benefit  shall  be  paid  to  the  widow  and  children 
of  the  deceased  member,  if  no  widow  to  his  children,  if 
no  children  to  his  widow,  and  if  neither  widow  nor  chil- 
dren, then  to  his  heirs.  And  if  no  person  or  persons  be 
entitled  by  the  laws  of  the  order  to  receive  such  benefit, 
it  shall  then  revert  to  the  Widow  and  Orphan  benefit 
fund." 

Plaintiff's  contention  is,  that  upon  the  death  of  Mrs. 
Morej^,  the  original  beneficiary,  Maj.  Morey  had  the  right 
to  name  another,  but  that  the  one  so  named  had  to  be- 
long to  one  of  the  classes  enumerated  in  section  4  of  the 
article,  and  that  the  defendant  Monk,  while  a  step-son 
of  the  insured,  did  not  come  under  either  cl^ss  of  bene- 
ficiaries. That  the  designation  of  Monk  as  a  beneficiary 
was  invalid,  and  while  he  was  named  as  such  and  col- 
lected the  $2,000.00,  being  unable  to  taie  under  the  stat- 
ute and  the  rules  of  the  order,  he  collected  this  money 
for  the  benefits  of  the  plaintiffs,  who  are  entitled  thereto 
as  the  heirs  of  Maj.  Morey. 

The  defendant  contends,  however,  that  the  designation 
was  not  invalid,  as  he  was  a  member  of  the  family  of 
Maj.  Morey,  the  insured,  and  therefore  comes  within  one 
of  the  enumerated  classes. 

The  trial  judge  had  this  question  to  determine  and 
which  seems  to  have  been  the  sole  issue,  and  as  we  are 
unable  to  review  his  ruling  on  the  facts,  or  to  question 
the  soundness  of  his  conclusion,  we  will  have  to  pass 
upon  the  admissibility  of  the  evidence,  with  reference  to 
ite  application  to  this  particular  issue,  and  with  the  as- 
sumption that  the  conclusion  of  the  trial  judge  was  cor- 
rect, unless  based  on  evidence  improperly  admitted. 
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Assignments  of  error  1,  2,  3,  4,  5  and  6  refer  to  the 
ruling  of  the  judge  in  sustaining  objections^  of  the  de- 
fendant to  the  introduction  of  construction  and  inter- 
pretation of  the  laws  of  the  order  by  the  Supreme  Dicta- 
tor. The  decision  of  the  order  or  of  its  officers,  were  of 
no  binding  effect  on  these  parties. — Ma/nson  v.  Grand 
Lodge y  30  Minn.  509.  The  construction  given,  to  any  of 
the  provisions  of  a  contract  of  insurance  by  the  officers 
of  the  society  is  not  binding  upon  the  courts,  and  the 
members  cannot  be  bound  by  any  acts  which  may  have 
been  done  by  them  under  such  a  construction. — Niblack 
on  Ben.  Soc.,  §  143;  Wiggins  v.  K.  of  P.  (C.  C.)  31  Fed. 
Rep.  122;  Davidson  v.  Supreme  Lodge  K.  of  P.,  22  Mo. 
App.  263. 

Assignments  7,  8,  9, 10, 11,  17, 19,  20,  21  and  22  relate 
to  the  admissibility  of  evidence  relating  to  the  family 
relations  anli  surroundings,  the  exercise  of  dominion 
and  control  by  Maj.  Morey  over  the  household  and  the 
ownership  of  the  house  in  which  they  resided  as  one  and 
the  same  faimily.  The  evidence  was  not  only  pertinent 
to  show  that  defendant  was  a  member  of  Maj.  Morey's 
family,  but  that  Morey  was  the  head  thereof  and,  there- 
fore, related  to  the  sole  issue  in  the  case. — Niblack  on 
Ben.  Soc,  §§  194,  195;  Grand  Lodge  v.  McKinstry,  67 
Mo.  App.  82. 

The  other  assignments  refer  to  the  admissibility  of 
the  application  of  membership,  the  benefit  certificate 
to  Mrs.  Morey,  the  surrender  after  her  death  and  the 
benefit  certificate  of  the  defendant  and  the  payment  of 
assessments  by  the  insured  and  the  proof  of  his  death. 
All  of  this  evidence  related  to  the  history  of  the  insur- 
ance contract  and  to  the  defendant's  right  and  title 
thereunder.  As  a  rule  the  plaintiff  has  to  rely  on  the 
strength  of  his  title,  but  we  do  not  understand  such  a 
doctrine  as  precluding  the  defendant  from  showing  a 
right  and  title  to  the  thing  in  controversy. 
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We  do  not  mean  to  express  an  opinion,  as  to  whether 
or  not  the  plaintiff  could  recover  this  money  after  the 
order  had  paid  it  to  the  defendant,  who  was  the  bene- 
ficiary named  in  the  policy.  . 

Affirmed. 

McClellan,  C.  J.,  Haralson,  Tyson,  Dowdell,  Simp- 
son, and  Denson,  J.  J.,  concurring. 


McGaugrh  V.  Holliday. 

Bill  in  Equity  to  Quiet  Title  to  Land. 

1.  Appeal  does  not  lie  from  decree  overruling  a  motion  to  dis- 
miss cross-hill. — An  appeal  does  not  lie  to  the  Supreme  Court 
from  a  decree  of  a  chancellor  overruling  a  motion  to  dismiss 
a  cross-bill  for  the  want  of  equity  therein;  the  statute  author- 
izing an  appeal  from  an  Interlocutory  decree  overruling  a 
motion  to  dismiss  a  bill  for  the  want  of  equity,  (Code  §  427) 
having  application  solely  to  a  bill  in  equity,  and  not  a  cross- 
bill. 

Appeal  from  the  Chancery  Court  of  Lowndes. 
Tried  before  the  Hon.  William  L.  Parks. 
Under  the  opinion  in  this  case  it  is  unnecessary  to 
make  a  statement  of  facts. 

McCLELLAN,  C.  J. — This  is  an  (attempted)  appeal 
from  a  decree  overruling  a  motion  to  dismiss  a  cross  bill 
for  want  of  equity.  The  appeal  is  not  authorized  by  stat- 
ute. There  is  a  statute  authorizing  ap  appeal  from  an 
interlocutory  decree  overruling  a  motion  to  dismiss  a 
hill  for  want  of  equity,  (Code,  §  427) ;  but  there  is  no 
statute  providing  for  appeal  from  such  decree  in  respect 
of  a  cross  bill.    The  appeal  must  be  dismissed. 

Appeal  dismissed. 

Tyson,  Simpson  and  Anderson,  J.J.,  concurring. 
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MorningTBtar  v.  QuereiiB. 

Action  for  Rent  on  written  Lease. 

1.  Evidence;  what  sustains  averment  of    complaint. — ^Where    the 

complaint  described  the  leased  premises  as  "being  the  build- 
ing which  was  on  the  date  of  the  demise  of  the  property  oc- 
cupied by  R.  Seal  as  a  grocery  store,"  and  the  lease  which  is 
introduced  in  evidence  describes  the  property  as  "being  the 
building  which  is  now  occujpied  in  part  by  R.  Seal  as  a 
grocery,  and  Johnson  Bros,  as  a  saloon,"  there  is  no  variance 
between  the  pleading  and  the  proof. 

2.  Plea  of  the  general  issue;  right  of  the  plaintiff  to  maintain  suit, 

cannot  he  raised  under, — Where  the  suit  is  for  rent,  and  the 
only  plea  is  the  general  issue,  the  right  of  the  sole  plaintiff, 
who  is  shown  to  be  a  married  woman,  resident  in  the  State 
of  Louisiana,  to  maintain  the  suit,  cannot  be  raised.  That 
plea  putting  in  issue  only  the  truth  of  the  allegations  of  the 
complaint,  and  not  challenging  the  right  of  the  plaintifE  to 
maintain  the  suit,  which  can  only  be  raised  by  a  plea  in 
abatement. 

3.  Parol  evidence;  when  not  admissible. — Where  the  suit  is  for 

rent  under  a  written  lease,  and  the  only  plea  is  the  general 
issue,  it  is  not  competent  to  show  the  breach  of  a  patrol  agree- 
issue,  it  is  not  competent  to  show  the  breach  of  a  parol  agree- 
ment was  made  prior  to  or  contemporaneously  with  the  writ- 
ten lease,  the  evidence  would  violate  the  salutary  rule  against 
introducing  parol  evidence  to  alter  or  add  to  a  written  agree- 
ment, and  if  made  after  the  execution  of  the  lease,  it  was 
without  consideration.  Moreover  in  either  aspect  this  evi- 
dence would  not  be  admissible  under  the  plea  of  the  gen- 
eral issue  as  this  defense  could  only  be  raised  under  a  plea 
of  recoupment  or  set-off. 

Appeal  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  Wm.  S.  Anderson. 
The  facts  are  sufficiently  stated  in  the  opinion. 
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FiTTS  &  StOutz,  for  appellant. — There*  was  a  failure 
of  proof  by  the  plaintiff.  In  an  action  for  rent  nothing 
can  be  more  material  than  the  description  of  the  prem- 
ises claimed  to  have  been  rented.  The  material  aver- 
ment was  traversed  by  the  plea  of  the  general  issue,  and 
the  burden  was  on  the  plaintiff  to  prove  every  material 
allegation  in  her  complaint,  including,  of  course,  the 
identity  of  the  premises  occupied. — Lehmcm  v.  Shiver, 
129  Ala.  319 ;  McOhee  v.  CasUn,  130  Ala.  568. 

The  general  affirmative  charge  should  not  have  been 
given,  because  Mrs.  Querens,  a  married  woman,  was  the 
sole  party  plaintiff,  and  the  rented  premises  were  in  the 
State  of  Mississippi.  The  presumption  is  the  common 
law  prevails  in  that  State.  At  common  law  the  wife 
could  not  sue  alone  for  the  rents  of  her  property. 

The  evidence  would  have  shown  a  contract  of  leasing, 
partly  oral  and  partly  written,  and  the  oral  would  not 
have  contradicted  the  written. 

Gbegoby  L.  &  H.  T.  Smith^  contra. — The  case  of 
Thompson  Foundry  &  Machine  Co,  v.  Olms,  33  So.  Rep. 
811,  is  a  complete  and  perfect  justification  of  the  ruling 
of  the  circuit  court  on  the  evidence,  but  even  if  the  ruling 
were  otherwise  in  this  State,  under  the  pleadings  in  this 
case  the  evidence  would  have  been  inadmissible.,  as  there 
was  not  a  plea  of  set-off  or  recoupment. — Fowler  v, 
Payne,  49  Miss.  32. 

There  is  no  presumption  that  the  common  law  prevails 
in  Louisiana,  the  State  of  Mrs.  Querens'  residence.  The 
cases  of  Kennebrew  v.  Southern  Automatic  Electric 
SJiock  Co.,  106  Ala.  377,  and  Peet  &  Co.  v.  Hatcher,  112 
Ala.  514,  fully  establish  the  proposition  that  the  pre- 
sumption that  the  common  law  prevails  in  other  States 
in  the  Union  is  confined  to  those  States  whose  laws  are 
of  common  law  origin,  and  has  no  application  to  States 
like  Louisiana  and  Texas. 

TYSON,  J. — This  is  an  action  brought  to  recover  cer- 
tain installments  of  rent  due  by  defendant  to  plaintiff 
upon  a  written  lease,  executed  by  them  both. 
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The  only  plea  interposed  was  the  general  issue.  On 
the  trial  the  general  affirmative  charge  was  given  at  the 
written  request  of  plaintiff. 

It  is  first  insisted  that  plaintiff  failed  to  prove  that 
averment  of  the  complaint  which  is  in  these  words; 
^'being  the  building  which  was  on  the  date  of  the  demise 
of  said  property  occupied  by  R.  Seal  as  a  grocery  store." 
The  lease  introduced  in  evidence  describes  the  property 
as  "being  the  building  which  is  now  occupied  in  part  by 
R.  Seal  as  a  grocery  and  Johnson  Bros.,  as  a  saloon." 
We  do  not  think  the  contention  meritorious.  The  reci- 
tals of  the  lease  above  quoted,  which  was  in  evidence, 
certainly  fills  the  allegation  of  the  complaint,  it  not  be- 
ing averred  that  Seal  was  the  exclusive  occupant  of  the 
building.  The  averment  was  simply  to  designate  the 
property  in  which  the  rooms  leased  were  located,  which 
the  evidence  undisputably  shows  defendant  took  posses- 
sion of  and  paid  installments  of  rent  under  the  lease. 

It  is  next  insisted  that  because  the  evidence  shows 
that  plaintiff  was  a  married  woman,  residing  in  the 
State  of  Louisiana,  at  the  date  of  the  execution  of  the 
lease  and  also  when  this  suit  was  brought,  that  she 
should  not  have  been  allowed  to  recover.  This  conten- 
tion is  predicated  upon  the  proposition  that  her  husband 
was  a  necessary  party  plaintiff.  If  the  soundness  of  this 
proposition  be  conceded,  the  plaintiff's  right  to  main- 
tain the  action  was  not  challeged  by  the  plea  of  the  gen- 
eral issue,  which  under  the  statute,  ( §  3295  of  the  Code) 
puts  in  issue  only  the  truth  of  the  allegations  of  the 
complaint.  If  it  was  desired  to  raise  the  question  of 
non-joinder  of  the  husband  as  a  party  plaintiff,  this 
could  only  have  been  done  by  a  plea  in  abatement. — Ber- 
Hn  V,  Sheffield  Coal,  Iron  &  Steel  Compwnt/,  J^24  Ala. 
322 
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Appeal  from  Circuit  Court  of  Butler. 

Tried  before  the  Hon.  J.  C.  Richaedson. 

This  is  an  action  brought  by  the  appellant,  Mark  A. 
Travis,  against  the  appellee,  D.  H.  Rhodes,  to  recover 
the  statutory  penalty  of  two  hundred  dollars,  under  sec- 
tions 1065  and  1923  of  the  Code,  for  failure  to  enter  on 
the  margin  of  the  record  of  a  registered  judgment  the 
partial  payments  which  had  been  made  on  such  judg- 
ment. Geo.  M.  Leigh  obtained  a  judgment  in  the  circuit 
court  of  Conecuh  county  against  appellant  on  October 
10,  1890  .a  certificate  of  which  was  recorded  in  the  office 
of  the  judge  of  probate  of  said  county  on  October  23, 
1893.  Said  judgment  was  transferred  to  appellee  on 
February  24,  1899.  After  said  transfer  appellant  made 
payments  on  said  judgment  to  appellee,  and  on  July  25, 
1901,  requested  the  appellee  to  enter  the  dates  and 
amounts  of  such  partial  payments,  on  the  margin  of  the 
registration  of  said  judgment.  Appellee  failed  for  thirty 
days  after  said  request  to  comply  therewith,  and  there- 
upon appellant  brought  this  suit.  The  amended  com- 
plaint is  as  follows:  "The  plaintiff  clams  of  defendant 
two  hundred  dollars  as  damages  for  this,  whereas :  here- 
tofore, to-w4t,  one  George  M.  Leigh,  did,  on  the  10th  day 
of  October,  1890,  recover  a  judgment  against  the  plain- 
tiff in  this  suit,  in  the  circuit  court  of  Conecuh  county, 
Alabama,  for  the  sum  of  1^163  and  costs  of  suit,  to- wit, 
JP7.30;  and  the  said  George  M.  Leigh,  owner  of  said  judg- 
ment, had  S.  S.  Witherington,  clerk  of  said  circuit  court 
of  Conecuh  county,  on  the  8th  day  of  August,  1893,  to 
issue  a  certificate  of  said  judgment,  and  had  the  same 
filed  for  record  in  the  office  of  the  judge  of  probate  of 
said  county  of  Conecuh,  on  the  23d  day  of  October,  1893, 
which  certificate  of  said  circuit  clerk  showed  the  style 
of  the  court  which  rendered  said  judgment,  the  amount 
and  date  thereof,  the  amount  of  the  costs,  the  naming  of 
the  parties,  and  the  name  of  plaintiff's  attorneys,  and 
the  plaintiff  avers  that  said  certificate  of  the  said  circuit 
clerk  was,  on  the  23d  day  of  October,  1893,  registered 
by  the  probate  judge  of  said  county  of  Conecuh  in  Book 
1,  on  page  58  of  Judgments  and  Decrees,  the  book  kept 
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by  said  probate  judge  for  that  purpose,  and  that  on  the 
24th  day  of  February,  1899,  said  judgment  was  regularly 
transferred  to  the  defendant,  and  plaintiff  avers  that 
since  said  judgment  was  transferred  to  defendant  he  has 
received  many  partial  payments  on  the  same,  to-wit; 
thirty-one  dollars  on  the  2d  day  of  May,  1899,  and  sev- 
enty dollars  on  December  31,  1900.     That  on  the  25th 
day  of  July,  1901,  the  plaintiff  requested  of  defendant, 
the  transferee  of  said  judgment,  in  writing  to  enter  on 
the  margin  of  the  i^istration  of  said  judgment,  the 
dates  and  amounts  of  all  such  partial  payments,  and  the 
source  from  which  the  same  had  been  received,  and  the 
plaintiff  avers  that  the  defendant  failed  for  thirty  days 
after  he  received  said  request  to  enter  all  or  any  partial 
payment  or  payments  of  any  kind  on  the  margin  of  the 
record  of  said  judgment,  and  that  by  reason  of  such  fail- 
ure and  omission,  the  defendant  has  forfeited  to  the 
plaintiff  the  sum  of  two  hundred  dollars,  wherefore  he 
brings  this  suit."     Plaintiff  demurred  to  the  amended 
complaint  as  follows:     (1.)     Because  said  complaint 
contains  no  cause  of  action ;  (2)  Because  said  complaint 
fails  to  aver  that  the  defendant  ever  caused  the  judgment 
named  in  said  complaint  or  a  certificate  thereof  to  be 
registered  in  the  office  of  the  judge  of  probate  of  Cone- 
cuh county;   (3)   Because  said  complaint  fails  to  aver 
that  after  the  defendant  became  the  owner  of  the  judg- 
ment named  therein,  he  had  the  same  or  a  certificate  of 
the  same  registered  in  the  oflftce  of  the  judge  of  probate 
of  Conecuh  county,  Alabama.     (4.)     Because  the  stat- 
utes under  which  this  suit  was  brought  authorizing  the 
recovery  of  the  penalty  for  failure  to  enter  partial  pay- 
ments upon  the  margin  of  the  record  after  demand  in 
writing,  are  unconstitutional  and  void.     (5).    Said  com- 
plaint fails  to  allege  any  facts  showing  that  the  defend- 
ant ever  acquired  any  lien  by  reason  of  the  registration 
of  the  judgment  therein  described  in  the  office  of  the 
judge  of  probate  of  Conecuh  county,  Alabama.      (6). 
Said  complaint  fails  to  allege  that  the  certificate  of 
judgment  therein  described  contained  the  name  of  the 
owTier  of  said  judgment,  and  that  the  register  of  the 
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same  contained  the  name  of  the  owner  thereof.  (7). 
Said  complaint  fails  to  allege  that  the  name  of  the  owner 
of  the  judgment  therein  described  was  set  out  or  con- 
tained in  the  registration  of  the  certificate  thereof  in  the 
office  of  the  judge  of  probate  of  Conecuh  county,  Alaba- 
ma, at  the  time  the  same  was  registered.  (8).  Said  com- 
plaint fails  to  allege  that  defendant  was  requested  in  wri- 
ting to  enter  on  the  margin  of  the  record  of  the  certificate 
of  said  judgment  therein  named  in  the  office  of  the  judge 
of  probate  of  Conecuh  county,  Alabama,  the  dates  and 
amounts  of  the  partial  payments  na^ed  therein,  and  the 
source  from  which  the  same  had  been  received.  (9). 
Said  -complaint  shows  on  its  face  that  the  defendant 
never  had  any  certificate  of  the  judgment  therein  named 
recorded  in  the  office  of  probate  *  judge  of  Conecuh 
county.  (10).  Said  complaint  shows  on  its  face  that 
the  registration  of  the  certificate  of  judgment  therein 
named  by  George  M.  Leigh  in  the  office  of  the  judge  of 
probate  of  Conecuh  county  was  void  in  this:  that  the 
name  of  the  owner  of  the  judgment  did  not  constitute  a 
part  of  said  registration.  (11).  Said  complaint  fails  to 
aver  that  the  certificate  of  judgment  therein  named  was 
ever  transferred  to  defendant.  (12).  Said  complaint 
fails  to  aver  that  the  lien  acquired  by  reason  of  the  reg- 
istration of  the  certificate  of  judgment  therein  named 
was  ever  transferred  to  defendant."  The  court  sus- 
tained the  demurrers.  On  account  of  the  ruling  of  the 
court  in  sustaining  said  demurrers,  the  plaintiff  de- 
clined to  plead  further  and  judgment  was  rendered  for 
the  defendant.  The  plaintiff  appeals  and  assigns  the 
rendition  of  such  judgment  and  the  ruling  on  the  defend- 
ant's demurrers  as  error. 

J.  F.  Jones  and  Lane  &  Crenshaw,  for  appellant. 
The  transferee  of  a  judgment  is  within  the  operation  of 
Sections  1923  and  1065,  requiring  that  entry  be  made  of 
partial  pavments,  on  record,  when  demanded. — Dunccun 
t.  Ashcraft,  121  Ala.  552. 

The  registration  of  the  judgment  need  not  be  such  as 
to  create  a  lien,  in  order  to  render  owner  of  judgment 
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liable  for  failure  to  enter  partial  payments.  The  object 
(if  the  statute  is  not  only  to  relieve  the  debtor's  property 
from  Ten,  but  to  enable  him  to  restore  his  credit — Liv- 
itigston  v.  Cudd,  121  Ala.  316 ;  Gay  v.  Rogers,  109  Ala. 
109. 

Powell  &  Hamilton  and  W.  C.  Crumpton,  contra. 
Statute  is  penal  and  must  be  strictly  construed. — Groom 
r.  Hanuon,  59  Ala.  510.  Unless  the  statute  enjoins  upon 
the  appellee  the  duty  of  entering  the  credits  he  is  npt 
liable. — Grooms  t;.  Harmon,  supra. 

Plaintiff  must  aver  in  his  complaint  facts  showing^  a 
valid  rej^istration  of  the  judgment.  Complaint  does  not 
show  that  the  name  of  the  owner  of  the  judgment  was 
set  out  either  in  the  certificate  of  the  judgment  or  the 
registration  of  the  same.  Before  the  act  of  February 
23, 1899,  this  was  absolutely  necessary. — Duncan  v.  Ash- 
craft,  121  Ala.  552. 

The  owner  who  registered  the  judgment,  and  not  his 
subsequent  assignee,  is  the  person  against  whom  the  pen- 
alty is  aimed. — Duncan  v.  Ashcraft,  supra. 

ANDERSON,  J.— This  was  an  action  for  the  statu- 
tory penalty  for  failing  to  enter  partial  payment  on  the 
record  of  a  recorded  judgment,  brought  by  the  plaintiff 
against  the  assignee  of  the  judgment,  and  to  whom  it 
was  assigned  after  the  filing  of  the  certificate. 

The  2d.  3d  and  9th  grounds  of  the  demurrer,  raise  the 
question,  that  the  action  will  lie  only  against  the  owner 
of  the  judgment  who  files  it  for  record,  and  not  an  as- 
signee who  acquires  it  after  registration  and  who  himself 
never  filed  it  at  all. 

Section  1920,  Code  1896,  provides,  "That  the  owner 
of  any  judgment  or  decree  may  lile  in  the  ofllce  of  the 
judge  of  probate  a  certificate  of  the  clerk  or  register." 
Sard  section  provides  that  only  the  owner  can  file  it,  and 
the  defendant's  contention  is,  that  as  it  was  filed  by  the 
then  owner,  that  the  plaintiff  has  no  cause  of  action 
against  the  assignee  who  did  not  file  it  and  was  not  the 
owner  when  it  was  filed. 
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Section  1923,  Code  of  1896,  says  "Sections  1065  and 
1066  of  this  Code  are  applicable  to  registered  judgments 
and  decrees."  Section  1065  says,  "A  mortgagee,  or  the 
assignee  or  transferee  of  a  debt  secured  by  mortgage, 
who  has  received  partial  payment,  if  the  mortgage  is  of 
record,  must,  on  the  request  in  writing  of  the  mortgagor, 
or  of  a  judgment  creditor,  or  other  creditor  of  the  mort- 
gagor having  a  lien  or  claim  on  the  property  mortgaged, 
or  of  a  purchaser  from  the  mortgagor,  enter  on  the  mar- 
giji  of  the  record  of  the  mortgage  the  date  and  amount 
of  such  partial  payment  or  payments,"  etc. 

It  will  be  observed  that  under  this  section  the  right  is 
given  to  sue  the  assignee  for  the  penalty,  and  we  do  not 
think  that  the  law  contemplated  the  action  against  an 
assignee  only,  to  whom  the  debt  was  assigned  before  the 
recordation  of  the  certificate  or  who  in  fact  filed  it,  or 
that  in  order  for  one  to  be  liable  he  must  have  refiled 
the  certificate  after  he  became  the  assignee.  And  as 
§  1923  makes  said  section  1065  applicable  to  judgments 
and  decrees,  the  action  will  lie  against  the  assignee  of 
a  judgment,  although  it  had  been  previously  filed  by  the 
original  owner.  The  demurrers  upon  this  ground  were 
not  well  taken. 

The  5th,  6th,  7th,  10th  and  12th  grounds  of  demurrer, 
raise  the  issue,  that  the  complaint  failed  to  aver  that  the 
certificate  filed  contained  the  name  of  the  owner  of  the 
judgment  and  was  therefore  void  as  a  lien,  under  the 
former  ruling  of  this  court.  The  law  only  relates  as  to 
the  satisfaction  of  the  record  of  the  certificate  and  Hot  to 
the  judgment.  The  recordation  of  the  proper  certificate 
is  what  creates  the  lien,  and  when  the  certificate  filed 
does  not  create  a  lien,  then  the  defendant  in  the  judg- 
ment cannot  complain  of  a  failure  to  satisfy  or  enter 
partial  payments  on  the  record  of  what  purports  to  be, 
but  what  is  not  a  lien.  This  court  held  in  Dutican  v. 
Ashcrafty  121  Ala.  552,  that  the  omission  of  the  name  of 
the  owner  from  the  certificate  rendered  it  insufficient 
to  create  a  lien,  and  we  think  in  this  case,  that  the  com- 
plaint should  aver  facts  sufficient  to  show  that  a  lien  ex- 
isted in  order  to  show  a  cause  of  action,  as  it  appears 
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that  the  certificate  was  filed  prior  to  the  amendatory  act 
of  February,  1899.— Acts  1888-89,  p.  60.  The  demurrer 
upon  this  ground  was  properly  sustained.  The  11th 
ground  was  bad.  The  law  does  not  require  the  transfer 
of  a  certificate  in  order  to  transfer  a  judgment.  Grounds 
1  and  4  were  bad,  as  they  were  general  and  assigned  no 
grounds  of  demurrer.  The  8th  ground  is  because  the 
complaint  failed  to  aver  that  the  request  to  enter  the 
payments  was  made  in  writing.  The  complaint  shows 
just  what  the  demurrer  avers  it  does  not  and  the  de- 
murrer was  bad. 

Affirmed. 

McClellan^  C.J.,  Tyson  and  Simpson^  J.J.,  concur 
ring. 


Blrmingrham  Railway,  Llffht  &  Power 
Co.  V.  John  E.  Butledgre. 

Action  by  Passenger  against  Street  Railway  for  Damages 
for  Personal  Injuries. 

1.  Action  hy  passenger  against  street  railway;  evidence  of  number 
of  passengers  on  car,  when  admissible. — In  an  action  by  a 
passenger  against  a  street  railway  a  count  in  a  complaint 
which  ascribed  plaintiff's  injuries  to  the  "wanton  and  reck- 
less negligence"  of  defendant's  employees  in  charge  of  the  car 
on  which  plaintiff  was  a  passenger,  in  that  they  caused  the 
car  to  approach  and  cross  a  railroad  track  without  stopping, 
knowing  that  a  train  was  approaching  on  such  track  and  that 
it  would  probably  cross  defendant's  track  without  stopping 
and  that  there  would  be  a  collision  between  the  train  and  the 
car  and  that  the  probable  result  of  the  collision  would  be 
injury  to  the  passengers  on  the  car,  evidence  that  the  street 
car  was  at  the  time  crowded  with  passengers,  was  pertinent 
as  supporting  the  alleged  probability  and  the  employer's  ap- 
preciation of  it  that  passengers  would  be  injured  by  the  cor- 
lision. 
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2.  Same;  when  complaints  of  pain  hy  injured  passenger  admissible. 

In  an  action  by  a  passenger  against  a  street  railway  for  in- 
juries caused  by  a  collision  between  the  car  on  which  plaintiff 
was  riding,  and  a  railroad  train,  complaints  of  pain  and  suffer- 
ing on  the  part  of  the  injured  passenger,  made  at  the  time 
the  injuries  were  received,  may  be  adduced  as  original  evi- 
dence. 

3.  Same;  same;  case  at  har. — In  such  a  case  it  is  competent  for  a 

physician  to  testify  that  plaintiff  told  him  that  he  was  hurt 
internally  and  that  he  had  pains  in  his  hips  and  was  nervous. 

4.  Same;  plaintift  may  walk  before  jury. — In  such  a  case  where  the 

evidence  tended  to  show  that  the  plaintiff  was  injured  in  the 
back  and  legs  as  a  result  of  the  collision  so  as  to  affect  his 
ability  to  walk,  he  may  be  allowed  to  "walk  the  best  he  can" 
before  the  jury. 

5.  Same;  evidence  of  injuries  to  sexual  organs. — In  such  a  case 

where  the  evidence  tended  to  show  that  the  plaintiff  received 
injuries  which  affected  his  sexual  organs,  he  may  testify  that 
he  "thinks  such  organs  are  no  good"  to  him. 

6.  Same;  examination  of  witness. — Where  an  objection  is  sustained 

to  a  question  propounded  a  witness  and  such  question  is  after- 
wards answered,  there  is  no  error  of  which  the  excepting 
party  can  complain. 

7.  Same;  cross-examination  of  witness.— ^here  a  physician,  wit- 

ness for  defendant,  testified  that  he  was  sent  by  the  defendant 
to  see  plaintiff  after  his  injury,  the  plaintiff  may  bring  out 
on  cross-examination  what  the  defendant's  attorney  said  to 
him,  as  tending  to  show  a  bias  unfavorable  to  defendant. 

8.  Same;  examination  of  witness. — Where  a  witness  was  asked  to 

state  at  what  rate  of  speed  the  car  approached  the  railroad 
crossing,  his  answer  that  "it  would  be  hard  to  judge  that,  be- 
cause it  had  Just  started  and  it  could  not  have  been  running 
fast,"  was  properly  excluded,  as  being  the  witness'  conclu- 
sion. 

9.  Same;  charge  of  court  to  jury;  not  error  to  repeat  charges. — The 

repetition  by  the  court  of  sound  and  material  pertinent  legal 
propositions  in  charging  the  Jury,  is  not  error,  though  such 
repetition  is  effected  by  giving  two  idential  charges  at  the 
request  of  the  plaintiff. 

10.  Same;  when  general  charge  properly  given  for  plaintiff, — ^Under 

the  evidence  adduced  on  the  trial,  there  being  but  one  con- 
clusion open  to  the  jury, — ^that  the  plaintiff  was  injured 
through  the  negligence  of  defendant's  employees  in  bringing 
a  car  of  which  they  had  control  and  on  which  plaintiff  was 
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a  passenger,  in  contact  with  an  engine  running  on  the  bisect- 
ing track  of  a  railroad  company,  the  court  properly  gave  the 
affirmative  charge  for  the  plaintift. 

11.  Same;  same;  when  not  error  to  refuse  charge. — ^Where  the  af- 

firmative charge  on  the  case  generally  was  given  for  the 
plaintiff,  the  refusal  of  the  court  to  charge  in  favor  of  defend- 
ant, on  one  of  the  counts  of  the  complaint,  if  error,  involved 
no  injury  to  the  defendant. 

12.  Same;  same;  jury  judges  of  damages  to  he  awarded. — In  such 

a  charge  that  '*the  jury  are  the  sole  judges  of  the  damages  to 
be  awarded,"  is  correct. 

13.  Same;  same;  non-recoverable  items  of  physician's  till. — The 

fact  that  some  of  the  items  which  made  up  the  bill  rendered 
to  plaintiff  by  his  physician,  for  services,  are  not  recoverable 
in  this  cause,  does  not  warrant  an  instruction  to  the  jury  to 
disregard  the  doctor's  bill. 

Appeal  from  City  Court  of  Birmingham. 

Tried  before  the  Hon.  Wm.  W.  Wilkerson. 

This  was  an  action  by  the  appellee  against  the  appel- 
lant for  damages  for  personal  injuries  received  while  a 
passenger  on  the  defendant's  street  railway  as  a  result 
of  a  collision  between  the  car  on  which  the  plaintiflf  was 
riding  and  a  Louisville  &  Nashville  railroad  train. 

The  third  count  of  the  complaint  is  as  follows :  "The 
plaintiflf  claims  of  the  defendant  the  sum  of  ten  thous- 
and dollars  as  damages,  for  that,  on  and  prior  to  the 
25th  day  of  July,  190i,  the  defendant  was  a  body  corpo- 
rate, and  was  operating  electric  cars  for  the  carriage 
of  passengers  for  hire,  in  said  county  and  State,  and  on 
to-wit :  said  25th  day  of  July,  1901,  plaintiflf  was  a  pas- 
senger on  one  of  defendant's  street  cars  going  from 
Woodlawn  to  Birmingham,  there  being  several  passen- 
gers on  said  car,  and  as  the  car  upon  w^hich  plaintiflf  was 
riding  approached  and  reached  the  point  where  defend- 
ant's railroad  crosses  the  track  of  the  Louisville  and 
Nashville  Eailroad  Company,  at  or  near  East  Birming- 
ham (the  same  was  not  brought  to  a  stop  but)  proceeded 
across  said  Louisville  &  Nashville  railroad  when  a 
freight  train  of  the  Louisville  Railroad  Company  mov- 
ing northward  collided  with  the  car  upon  which  the 
plaintiflf  was  riding,  turning  the  defendant's  car  over, 
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and  the  plaintiff  was  thrown  out  upon  the  ground  and 
one  of  the  other  passengers  was  thrown  with  great  force 
against  or  upon  him,  and  the  plaintiff  sustained  severe 
injuries  in  his  neck,  stomach,  back  and  testacies,  from 
all  of  which  he  suffered  great  physical  pain  and  mental 
torture  ,and  was  disabled  from  work,  and  was  put  to 
large  expense  in  and  about  his  cure  in  the  way  of  medi- 
cines, nursing  and  medical  attention,  all  to  his  damage 
ten  thousand  dollars  as  aforesaid,  hence  this  suit.  And 
the  plaintiff  avers  that  his  said  injuries  were  caused  by 
the  wanton  and  reckless  negligence  of  the  defendant's 
employes  in  charge  of  said  car  upon  which  plaintiff  was 
a  passenger  in  causing  said  car  to  approach  and  cross 
said  Louisville  &  Nashville  Raiilroad,  without  stopping, 
knowing  that  a  Louisville  &  Nashville  train  was  ap- 
proaching the  defendant's  track  and  that  it  would  prob- 
ably cross  the  defendant's  track  without  stopping,  and 
knowing  that  there  would  probably  be  a  collision  be- 
tween said  Louisville  &  Nashville  train  and  the  car  upon 
which  plaintiff  was  a  passenger,  and  that  the  reasonable 
and  probable  result  of  the  collision  would  be  an  injury 
to  the  passengers  on  defendant's  said  car." 

The  evidence  for  the  plaintiff  tended  to  show  that  on 
November  1,  1901,  the  plaintiff  was  a  passenger  on  one 
of  the  defendant's  cars,  in  the  city  of  Birmingham ;  that 
the  car  in  passing  through  Birmingham  had  to  cross  the 
tracks  of  the  Louisville  &  Nashville  Railroad  Company ; 
that  the  car  upon  which  plaintiff  was  riding  ran  into  or 
collided  with  a  train  of  said  railroad  company;  that  the 
car  was  turned  over,  throwing  plaintiff  out  and  someone 
fell  on  him,  striking  him  in  the  stomach,  and  he  received 
serious  injuries  to  his  back,  spine,  legs,  stomach 
and  testicles,  from  which  he  has  never  recovered  and 
would  not  likely  recover ;  that  for  a  space  of  sixty  feet 
b(»fore  reaching  the  Louisville  &  Nashville  tracks  the 
way  was  unobstructed  and  there  was  nothing  to  prevent 
the  motorman  of  the  car  from  seeing  up  and  down  the 
railroad  track,  and  that  the  motorman  proceeded  to 
cross  the  track  without  stopping,  although  a  freight 
train  was  approaching  at  the  time  which  collided  with 
the  car. 
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The  evidence  for  the  defendant  tended  to  show  that 
the  car  upon  which  plaintiff*  was  riding  approached 
within  fifteen  feet  of  the  Louisville  &  Nashville  track 
and  stopped;  that  the  motorman  did  not  see  the  ap- 
proaching Louisville  &  Nashville  train  until  after  he 
had  started  up  the  car,  and  it  was  then  too  late  to  stop  it 
before  being  struck  by  the  train,  and  that  the  way  was 
unobr^tructed  for  thirty  feet;  that  plaintiff  was  but 
slightly  injured. 

On  the  direct  examination  of  one  Sheets  ,a  witness  for 
plaintiff,  he  was  asked  the  following  question :  "Were 
there  other  people  on  the  car  at  the  time  of  the  collisr 
ion?"  to  which  the  defendant  objected,  the  court  over- 
ruled the  objection  and  defendant  excepted.  The  wit- 
ness answered,  "Yes,  sir;  there  were  a  good  many." 

On  the  direct  examination  of  the  witnesses  Burt, 
Reinhardt,  Rutledge,  Hurt  and  Wyman,  they  were  asked 
by  the  plaintiff  whether  they  heard  him  complain  of  be- 
ing injured  immediately  after  the  collision,  to  which 
questions  the  defendant  objected,  the  cotirt  overruled 
the  objection,  and  defendant  excepted.  The  witnesses 
answered  that  he  complained  a  good  deal. 

On  the  examination  of  the  plaintiff,  he  was  told  by 
his  counsel  "to  w^alk  the  best  he  could  before  the  jury." 
The  defendant  objected,  the  court  overruled  the  objec- 
tion and  defendant  excepted.  Plaintiff  then  walked  be- 
fore the  jury.  After  the  plaintiff  had  detailed  the  na- 
ture and  extent  of  his  injuries  he  was  asked  the  follow- 
ing question :  "What  about  your  sexual  organs,"  and 
the  witness  answered,  "I  do  not  think  it  is  any  good  to 
liie."  The  defendant  objected  to  this  statement,  the 
court  overruled  the  objection  and  defendant  excepted. 

Dr.  Jones,  a  witness  for  defendant,  having  testified  that 
he  was  directed  by  the  defendant  to  examine  the  plain- 
tiff after  the  injuries  were  received,  testified  that  his  in- 
juries were  slight,  and  was  asked  on  cross-examination 
to  "State  what  Mr.  Morrow  (the  defendant's  attorney) 
said  to  you  at  the  time  he  sent  you  to  see  plaintiff,"  to 
which  the  defendant  objected,  the  court  overruled  the 
objection  and  defendant  excepted.    The  witness  answer- 
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ed :    "He  told  me  to  go  there  and  see  his  condition,  his 
true  condition." 

Upon  the  introduction  of  all  the  evidence  the  court 
gave  the  following  written  charges  to  the  jury  at  the  re- 
quest of  the  plaintiff,  to  which  the  defendant  excepted 
(1).  "The  jury  are  the  sole  judges  of  the  damages  to  be 
awarded  in  this  case."  (2).  "The  court  charges  the 
jury  that  if  they  believe  all  the  evidence  in  this  case  they 
will  find  a  verdict  for  the  plaintiff."  (3).  "It  is  left 
alone  to  the  jury  to  say  how  much  damages  they  will 
give  to  the  plaintiff  in  this  case."  (4).  "If  the  jury  be- 
lieve all  the  evidence  they  will  find  for  the  plaintiff." 

The  defendant  requested  the  court  to  give  the  follow- 
ing written  charges  to  the  jury,  which  the  court  refused 
to  give,  and  defendant  excepted:  (1).  "If  the  jury  be- 
lieve the  evidence  they  cannot  find  for  the  plaintiff  under 
the  fourth  count  of  the  complaint."  (2).  "If  you  be- 
lieve the  evidence  you  must  render  your  verdict  in  favor 
of  the  defendant."  (3).  "If  you  believe  the  evidence 
you  cannot  find  for  the  plaintiff  under  the  first  count  of 
the  complaint."  (4).  "If  you  believe  the  evidence  you 
cannot  find  for  the  plaintiff  under  the  second  count 
of  the  complaint."  (5).  "I  charge  you  that  Dr. 
Parke  and  Dr.  Riggs  who  have  tastified  in  this 
case  were  appointed  by  the  court  as  a  board  of  medical 
examiners  to  examine  the  plaintiff."  (6).  "You  cannot 
take  into  consideration  the  doctor's  bill  testified  to  in 
this  case  in  assessing  plaintiff's  damages." 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff 
assessing  his  damages  at  I|f4,000.00.  The  defendant  after- 
wards moved  for  a  new  trial  on  the  grounds  that  the 
verdict  was  contrary  to  the  weight  of  the  evidence  and 
was  excessive  and  that  the  court  erred  in  refusing  to  give 
the  six  charges  requested  by  defendant.  The  court  over- 
ruled the  motion,  and  defendant  appeals  and  assigns  as 
error  the  several  rulings  of  the  court  to  which  excep- 
tions were  reserved. 

Walker,  Tillman,  Campbell  &  Walker,  for  appel- 
lant.— The  court  erred  in  permitting  the  witness  Sheets 
to  testify  that  there  were  many  people  on  the  car.  Clay 
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case,  108  Ala.  234.  The  court  erred  in  receiving  evidence 
of  plaintiff's  complaints  of  pain.  Henderson  v.  W.  U.  T. 
Co.,  99  Ala.;  Hales  case,  99  Ala.  8;  Roche  v.  Brooklyn 
City,  etc.  Co.,  105  N.  Y.  294,  11  N.  E:  Rep.  Davidson 
case,  30  N.  E.  573 ;  Kennedy's  case,  29  N.  E.  141 ;  Leach's 
case,  30  N.  E.  163 ;  Pickering  case,  10  N.  E.  827;  I  Green. 
Ev.  102.  The  court  erred  in  permitting  plaintiff  to  walk 
before  the  jury.  Meyer  v.  Thompson,  etc.  Co.^  116  Ala. 
638;  Evans  v.  Stchte,  109  Ala.  11  yTesney  v.  State,  77  Ala. 
33;  Miller  v.  State,  107  Ala.  40;  L.  db  N.  R.  Jt.  Co.  v. 
Pearson,  97  Ala.  219  ;Linchan  v.  State,  113  Ala.  83.  The 
court  erred  in  permitting  the  plaintiff  to  testify  regard- 
ing his  sexual  organs.  Ala.  G.  S.  R.  Co.  v.  Tapia,  94 
Ala.  231.  The  court  erred  in  overruling  the  objection 
to  the  question  to  Dr.  Jones  calling  for  what  Mr.  Mor- 
row told  him.  A.  G.  S.  R.  Co.  v.  Hawk,  72  Ala.  112; 
Kicketts  v.  Birmingham  Ry.-Co.,  85  Ala.  600.  The  rep- 
etition of  charges  on  the  subject  of  damages  was  error 
to  the  defendant.  The  court  erred  in  giving  the  general 
charge  for  plaintiff.  London  v.  R.  Co.,  56  N.  E.  988;  E. 
T.  v.  d  G.  k.  Co.  V.  Bayliss,  74  Ala.  161;  City  Council 
X.  Montgomery,  72  Ala.  411.  The  amount  of  damages 
must  find  support  in  the  evidence  and  the  court  erred 
in  giving  the  charge  on  that  subject  for  plaintiff.  L.  do 
y.  R.  Co.  V.  Orr,  91  Ala.  553.  The  doctor's  bill  should 
not  have  been  considered  by  the  jury.  Galveston  R.  Co. 
r.  Thacken/,  17  S.  W.  521;  San  Atitonio  R.  Co.  v.  Math, 
27  S.  W.  752. 

John  T.  Shugart,  Frank  S.  White  and  A.  O.Lane, 
contra. — It  was  proper  to  show  that  there  w^ere  many 
people  on  the  car,  as  plaintiff  claimed  that  he  was  hurt 
by  a  passenger  falling  on  him.  Complaints  of  pain  made 
by  plaintiff  after  the  collision  were  admissible.  Plain- 
tiff was  properly  permitted  to  walk  before  the  jury.  3 
Am.  Neg.  Cases,  202 ;  Carrico's  case,  10  Am.  Neg.  Cases, 
438;  S.  &  N.  R.  Co.  v.  McLendon,  63  Ala.  266.  The  gen- 
eral charge  was  properlv  given  for  plaintiff.  Seaboard 
Co.  V.  Woodson,  98  Ala!  378;  Sritz  v.  R.  Co.,  10  N.  Y. 
Sup.;  Baker  v.  R.  Co.,  118  N.  Y.  §  18;  Feency  v.  R.  Co., 
5  L.  R.  A.  546. 
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McC^LELLAN,  C.  J. — A  count  of  the  complaint 
ascribes  plaintiff's  injuries  to  the  "wanton  and  reckless 
negligence"  of  defendant's  employes  in  charge  of  the  car 
on  Avhich  plaintiff  was  a  passenger,  and  goes  on  to  al- 
lege that  this  wanton  and  reckless  negligence  consisted 
ir.  their  causing  said  car  to  approach  and  cross  the  Louis- 
ville &  Nashville  Railroad,  without  .stopping,  knowing 
that  a  Louisville  &  Nashville  train  was  approaching  de- 
fendant's track,  and  that  it  would  probably  cross  defend- 
ant's track  without  stopping,  and  knowing  that  there 
would  probably  be  a  collision  between  the  Louisville  & 
Nashville  train  and  the  car  upon  which  plaintiff  was  a 
passenger,  and  that  the  reasonable  and  probable  result 
of  the  collision  would  be  injury  to  the  passengers  on  de- 
fendant's said  car.  Under  this  count,  in  our  opinion, 
evidence  that  said  street  car  was  at  the  time  crowded 
with  passengers,  or  "that  there  were  many  people  on  the 
car"  was  pertinent  as  supporting  the  alleged  probability, 
and  the  employer's  appreciation  of  it  that  passengers 
would  be  injured  by  the  collision.  Was  it  not  also  com- 
petent as  tending  to  color  more  darkly  their  alleged  wan- 
tonness apart  from  the  consideration  just  adverted  to? 

This  court  is  committed  to  the  proposition,  and  satis- 
lied  of  its  correctness,  that  in  cases  of  this  sort  com- 
plaints of  pain  and  suffering  on  the  part  of  the  alleged 
injured  person  may  be  adduced  as  original  evidence  tend- 
ing to  prove  the  existence  of  the  condition  or  sensation 
complained  of. — Telegraph  Co.  v.  Henderson,  89  Ala. 
510,  521;  B.  U,  Ry,  Co.  v.  Hale,  90  Ala.  8,  10-11.  The 
testimony  of  plaintiff's  physician :  "He  told  me  that  he 
was  hurting — hurt  internally.  Said  he  was  hurting  in 
here  somewhere,"  like  much  other  testimony  objected  to 
by  defendant,  was  of  this  character,  and  so  too  was  the 
testimony  of  Dr.  Wyman  that  plaintiff  told  him  he  had 
pains  in  his  hips  and  was  nervous. 

We,  of  course,  cannot  know  precisely  what  figure  the 
plaintiff  cut  when  told  by  his  counsel  and  allowed  by  the 
court  against  defendant's  objection  "to  walk  the  best  he 
could  before  the  jury."  It  would  be  difllcult  if  not  im- 
possible to  reduce  the  result  of  that  experiment  intelli- 
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gibly  to  paper,  and  no  effort  to  that  end  was  made. 
So  we  are  not  advised  whether  he  did  "his  best"  in  the 
way  of  walking,  or,  to  the  contrary,  did  his  best  in  the 
way  of  impressing  the  jury  that  his  powers  of  locomotion 
had  been  greatly  impaired.  Certainly  there  was  temp- 
tation toward  the  latter  course;  and  it  would  seem  im- 
practicable by  any  sort  of  cross  exercise,  so  to  say,  to 
test  the  good  faith  of  his  gait.  Ethically  speaking  there 
is  grave  doubt  whether  this  man's  phj^sical  organism 
should  have  been  exposed  to  this  temptation  and  to  the 
strain  necessarily  incident  to  yielding  to  it,  if  he  did 
yield.  But  on  legal  principle  the  Evidence  is  on  the  same 
plane  as  that  afforded  the  jury  by  a  view  of  his  person  in 
repose,  or  by  having  him  stand  before  them  to  show  that 
one  leg  is  longer  than  the  other  were  the  shortening  or 
elongation  of  a  leg  ,the  thing  complained  of,  or  by  ex- 
posing an  arm  to  the  jury  upon  invocation  to  do  his  best 
bending  it  at  the  joints,  the  claim  being  that  it  is  stiffen- 
ed, and  therefore,  incapable  of  normal  use,  and  the  like ; 
and  we  are  not  prepared  to  say  that  the  court  erred  in 
allowing  this  walking  illustration  of  the  plaintiff's  al- 
leged injuries. 

Abstractly  speaking  the  evidence,  the  admission  of 
of  which  is  challenged  by  the  seventeenth  and  eighteenth 
assignments  of  error,  may  appear  to  be  of  an  uncertain 
significance;  but  the  delicacy  of  the  subject  under  in- 
quiry not  only  rendered  proper— even  commendable — 
the  apparent  indirection  and  vagueness  of  both  the  ques- 
tion and  the  answer,  but  also  accounted  for  and  relieved 
such  vagueness  and  indirection  to  the  minds  of  the  ju- 
rors: They  knew  precisely  what  the  point  of  inquiry 
was  and  doubtless  got  the  precise  import  of  the  answer. 
It  is  not  always  necessary  to  call  a  spade  a  spade. 

It  will  suffice  to  sav  that  the  exceptions  made  the 
basis  of  the  nineteenth  and  twentieth  assignments  of 
error  were  emasculated — assuming,  which  we  do  not 
decide,  that  they  had  merit  when  reserved — by  the  sub- 
sequent testimony  of  the  witness:  The  questions  were 
in  fact  afterwards  answered. 
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The  testimony  of  Dr.  Jones  as  to  what  Mr.  Morrow 
said  to  him  when  he  sent  the  witness  to  see  the  plaintiff 
was  properly  admitted  on  the  cross-examination  of  that 
witness  as  tending  to  show  a  bias  favorable  to  the  de- 
fendant. 

The  witness  Howell  being  asked:  "At  what  rate  of 
speed  did  the  electric  car  approach  the  crossing?";  re- 
plied :  "Well,  it  would  be  hard  to  judge  that,  because  it 
just  had  started,  and  it  could  not  have  been  running 
fast."  This  answer  was  not  only  altogether  vague,  but 
it  was  potently  the  witness'  mere  conclusion  of  fact  from 
another  fact.  It  was  properly  excluded.  The  court  had 
the  right  to  exclude  it,  and  that  upon  plaintiff's  motion, 
even  though  it  had  been  responsive  to  the  question  and 
the  plaintiff  had  lost  the  right  to  have  it  excluded  by 
failing  to  object  to  the  question.  But  it  was  not  really 
responsive. 

We  are  not  of  opinion  that  the  repetition  by  the  court 
of  a  sound  and  pertinent  legal  proposition  in  charging 
the  jury  is  error,  and  it  is  not  of  consequence  that  the 
repetition  is  effected  by  giving  two  identical  charges  at 
the  request  of  a  party. 

There  was  but  one  conclusion  open  to  the  jury  on  the 
evidence  in  this  case,  viz. — that  the  plaintiff  was  injured 
through  the  negligence  of  defendant's  employes  in  bring- 
ing the  car  of  which  they  had  control  and  on  which  plain- 
tiff was  a  passenger  in  collision  with  an  engine  running 
on  the  bisecting  track  of  the  Louisville  &  Nashville 
Itailroad  Company ;  and  the  city  court  properly  instruct- 
ed them  to  find  for  the  plaintiff  if  they  believed  the  evi- 
dence. 

The  affirmative  charge  on  the  case  generally  having 
been  properly  given  for  the  plaintiff,  the  refusal  of  the 
court  to  charge  in  favor  of  the  defendant  on  <me  of  the 
counts  averring  simple  negligence — that  of  the  conduc- 
tor— if  error,  involved  no  injury  to  the  defendant. 

Charges  given  must  be  taken  with  reference  to  the  ev- 
idence. It  was  for  the  jury  to  assess  the  damages  in 
this  case  upon  the  evidence.  The  court's  charge:  "The 
jury  are  the  sole  judges  of  the  damages  to  be  awarded  in 
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this  case,"  was  a  correct  statement  of  the  law.  It  was 
to  be  assumed  that  they  would  look  to  the  evidence  of  in- 
jury in  making  their  assessments.  If  the  defendant  ap- 
prehended thej'  would  be  misled  by  the  charge  to  go 
outside  of  the  evidence,  that  supposed  tendency  should 
have  been  eliminated  by  requesting  an  explanatory 
charge.  Or,  if  it  appeared  that  they  had  gone  outside 
of  or  beyond  the  evidence  in  their  verdict  the  court  had 
power  to  correct  their  action :  That  power  was  of  course 
not  surrendered,  and  the  charge  given  had  no  reference 
to  it.  Its  existence  was  not  inconsistent  with  the  sole 
duty  of  the  jury  in  the  first  instance  to  assess  the  dam- 
ages. 

The  fact  that  some  items  which  made  up  the  total  of 
Dr.  Hurt's  bill  for  services,  etc.,  rendered  the  plaintiff 
were  not  recoverable  in  this  action  furnished  no  justifi- 
cation for  defendant's  6th  request  for  instruction.  On 
the  whole  evidence  it  was  practicable  for  the  jury  to  leave 
out  these  items  and  include  the  balance  of  the  bill  in 
their  assessment. 

We  are  unable  to  say  that  the  trial  court  erred  in  over- 
ruling defendant's  motion  for  a  new  trial. 

Affirmed. 

Ty«on,  Simpson  and  Anderson,  J. J.,  concurring. 


Woodall  et  al.  v.  Wright  f^t  aL 

Action   af/ainst  Administrator's  Bondsmen  for  Failure 
to  pay  Decree  of  Chancery  Court, 

1.  Filing  of  claim  against  insolvent  estate;  applies  to  judgments 
against  intestate  and  not  to  judgments  against  administrator. 
The  requirement  of  section  306  of  the  Code,  that  all  claims 
against  an  estate  which  has  been  declared  Insolvent  must  be 
filed  within  six  months  from  the  declaration  of  insolvency 
applies  to  Judgments  rendered  before  such  decree  of  insolvency 
against  the  intestate,  and  not  to  those  judgments  rendered 
against  the  administrator. 
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2.  Declaration  of  insolvency  as  defense  by  administrator's  sureties 

against  judgment  rendered  previously  to  such  declaration, 
(Acts  1898-99,  p.  85). — In  an  action  against  an  administrator's 
bondsmen  to  recover  a  judgment  against  such  administrator, 
a  plea  relying  on  the  fact  that  the  intestate's  estate  had  been 
declared  insolvent,  since  the  rendition  of  such  Judgment,  pre- 
sents an  immaterial  issue. 

3.  Judgment  against  administrator;  bondsmen  not  estopped  thereby 

from  denying  want  of  assets. — The  sureties  on  an  administra- 
tor's Dond  are  not  estopped  by  a  judgment  against  such  ad- 
ministrator, in  action  against  them  ta  recover  the  amount  of 
such  judgment,  from  denying  that  the  administrator  had 
come  into  the  possession  of  assets  with  which  to  discharge 
the  indebtedness. 

4.  Same;  same;  defective  plea. — A   plea  by   his  bondsmen  which 

avers  only  that  sufficient  assets  did  not  come  into  the  posses- 
sion of  the  administrator  to  pay  the  judgment  against  him,  Is 
defective. 

Appeal  from  Circuit  Court  of  Marshall. 

Tried  before  the  Hon.  James  A.  Bilbro. 

This  is  an  action  brought  by  appellants,  Irene  Woodal 
and  Willie  Chambliss,  suing  by  her  next  friend,  against 
I.  A.  Wright,  J.  B.  Manning,  and  Hodge  Woodall  as  ad- 
ministrator of  D.  A.  Thomas,  deceased,  the  defendants 
being  sureties  on  a  bond  of  Robert  I.  Wright,  as  admin- 
istrator of  the  estate  of  Martha  E.  Chambliss,  said  bond 
being  in  the  amount  of  $3,000.  The  complaint  alleges 
that  said  bond  was  broken  in  this:  "That  on  the  19th 
day  of  May,  1900,  plaintiffs  did  recover  a  judgment  in 
the  Chancery  Court  of  Marshall  County,  against  the  said 
Robert  I.  Wright,  as  such  administrator,  to  be  levied  of 
the  goods  and  chatties  of  the  said  decedent,  Martha  E. 
Chambliss,  for  the  sum  of  forty-seven  and  60-100  dol- 
lars, on  which  judgment,  execution  *de  bonis  intestatis', 
and  also  execution  personally  against  the  said  Robert  I. 
Wright  have  been  issued  and  return  by  the  Sheriff, 
"No  Property,"  and  that  the  said  judgment  remains 
due  and  unpaid,  with  interest.  2.  Tha'  on  the  19th  day 
of  May,  1900,  plaintiffs  did  recover  a  judgment  in  the 
Chancery  Court  of  Marshall  County  against  the  said 
Robert  I.  Wright,  as  such  administrator,  to  be  levied  on 
the  goods  and  chatties  of  said  decedent,  Martha  E.  Cham- 
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bliss,  for  the  sum  of  |375,  on  which  judgment,  execution 
'de  bonis 'intestatis'  and  also  personally  against  the  said 
Robert  I.  Wright,  have  been  issued  and  return  by  the 
Sheriff  "No  Property,"  and  that  said  judgment  remains 
due  and  unpaid  with  the  interest."  Defendant  pleaded 
in  answer  to  said  complaint  as  follows:  "Ist  Said 
bond  has  not  been  broken  in  manner  or  form  as  in  said 
complaint  alleged."  "8th.  And  for  further  answer  to 
said  complaint  the  said  J.  B.  Manning  avers  and  alleges 
that  on  the  9th  day  of  July,  1900,  the  said  estate  of  the 
said  Martha  E.  Chambliss,  mentioned  and  described  in 
said  complaint  was,  by  the  probate  court  of  Marshall 
county,  which  court  .had  jurisdiction  of  the  estate  of  • 
Martha  E.  Chambliss,  was  declared  insolvent,  and  that 
the  claim  of  the  said  Irene  Woodall  and  Willie  Cham- 
bliss, considering  said  decree  of  Chancery  Court,  was 
not  filed  as  a  claim  against  said  estate,  as  required  by 
Section  306  of  the  Code."  "9th.  And  for  further  answer 
to  the  said  complaint  the  said  J.  B.  Manning  pleads  and 
says:  That  on  the  9th  day  of  July,  in  the  year,  1900, 
the  estate  of  the  said  Martha  E.  Chambliss,  was  by  the 
Probate  Court  of  Marshall  County,  Ala.,  which  court 
then  and  there  had  jurisdiction  of  said  estate,  duly  de- 
clared insolvent,  and  that  by  said  decree  of  insolvency, 
the  said  Robert  I.  Wright  was  released  and  discharged 
from  any  and  all  obligation  to  pay  said  decree  of  the 
said  Chancery  Court,  otherwise  than  directed  and  de- 
creed by  the  Probate  Court  proceeding  to  settle  said  in- 
solvent Estate,  and  the  said  Robert  I.  Wright  was  not 
bound  nor  obligated  to,  as  said  administrator,  nor  was 
his  surety  bound  to  pay,  if  he  discharged  said  decree  of 
the  said  Chancery  Court,  further  than  to  see  that  the 
said  Irene  Woodal  and  Willie  Chambliss  had  and  re- 
ceived their  distributive  shares  of  said  insolvent  estate, 
to  which  they  were  entitled  by  reason  of  said  decree  of 
the  Chancery  Court  of  Marshall  County,  Alabama,  men- 
tioned and  described  in  said  complaint."  "14.  And  for 
further  plea,  the  defendants  John  IManning  and  Hodge 
Woodal,  as  the  administrator  of  the  estate  of  D.  C. 
Thomas,  deceased,  say  that  the  alleged  breaches  of  the 
bond  sued  on  was  the  failure  of  the  defendant  Robert 
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I.  Wright,  as  the  administrator  of  the  estate  of  Martha 
E.  ('hambliss,  deceased,  to  pay  two  certain  decVees  reu- 
dere<l  by  the  Chancery  Court  of  Marshall  County,  Ala., 
on  the  19th  day  of  May,  1900,  in  favor  of  complainants, 
one  for  the  sum  of  f  47.68,  and  the  other  for  the  sum  of 
?375,  and  costs  of  the  suit,  and  these  defendants  deny 
that  the  said  Robert  I.  Wright  as  such  administrator 
ev€»r  came  into  the  possession  of  assets  of  said  estate  with 
whch  to  discharge  the  said  decrees."  Plaintiff  demurred 
to  pleas  8  and  9  on  the  following  grounds:  "1st.  It  is 
not  averred  that  said  judgments  were  not  rendered 
against  said  Robert  I.  Wright  in  his  representative  ca- 
pacity, but  seeks  to  set  up  facts  to  show  that  one  was  er- 
roneously rendered  against  him  in  his  representative  ca- 
pacity as  such  administrator.  Because  said  pleas  seek 
to  impeach  the  correctness  and  regularity  of  a  decree 
of  the  Chancery  Ctmrt;  because  the  remedy  to  correct 
the  error  set  up  in  said  plea,  if  such  error  was  committed, 
was  by  appeal.  Because  the  pleas  attempt  to  impeach 
collaterally  a  decree  of  the  Chancery  Court;  because  the 
defendant  W(M)dal  seeks  to  plead  a  personal  defense  of 
the  said  J.  B.  Manning;  because  it  sets  up  a  defect  in 
the  pleading  of  the  administrator  in  the  Chancery  Court. 
2nd.  Because  the  averment  that  the  sureties  were  dis- 
charged by  the  decree  of  insolvency  is  a  conclusion. 
3rd.  BecauJ^e  it  is  not  averred  that  as  a  decree  of  insol- 
vencv  was  rendered  before  the  judgment  averred  in  the 
complaint  was  rendered.  4th.  Because  it  is  not  averred 
that  there  was  any  suggesticm  or  plea  in  the  Chancery 
Court  of  a  declaration  of  insolvency,  or  of  an  insolvency 
pn^reding  pending,  and  is  not  averred  that  the  said  dcr 
cr(H»s  were  certified  to  the  Probate  Court  by  the  Regis- 
t'T.  nth.  Because  it  seeks  to  set  up  a  defect  in  the 
pl(>n(linirs  of  the  administrator  in  the  Chancery  Court. 
(*tli.  Because  the  decree  of  insolvency  was  rendered  aft^r 
tbe  decree  of  the  Chancery  Court.  7th.  Because  Sec- 
tion B'^O  has  no  application  to  judgments  or  decrees 
r(»'^(ler(»d  before  the  declaration  of  insolvency.  8th.  Be- 
cause the  facts  averred  are  no  defense  to  the  sureties 
in  this  suit."  Plaintiff  demurred  to  the  14th  plea  on  the 
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followinj^  grounds:  "Because  it  is  not  averred  that  as- 
sets were  not  received  with  which  to  discharge  said  de- 
crees or  any  part  thereof.  2.  It  is  not  averred  that  as- 
sets were  not  received  sufficient  to  pay  a  part  of  the  de- 
mand.'- The  court  overruled  the  above  demurrers  to 
each  of  said  separate  pleas,  to  which  ruling  plaintiff  sep- 
arately excepted.  There  were  verdict  and  judgment  for 
defendant,  issue  having  been  joined  on  the  pleas  set  out 
above.  Plaintiff  appeals,  and  assigns  the  ruling  of  the 
trial  court  on  the  above  demurrers  as  error. 

0. 1).  Stiikkt,  for  appellant. — If  the  administrator  suf- 
fer judgment  to  go  against  him  without  first  obtaining  a 
declaration  of  insolvency,  or  instituting  a  proceeding 
therefor,  or  without  pleading  such  declaration  of  insol- 
vency; or  proceeding  pending,  he  is  forever,  precluded, 
so  far  as  Section  306  of  the  Code  is  concerned,  from  mak 
ing  that  defense. — Reid  v.  Nash,  23  Ala.  723  ;McDonald 
r.  Cox,  104  Ala.  379;  Stem  v.  Collier,  101  Ala,  424.  Act 
1898-9  is  expressly  limited  to  the  administrator  person- 
ally, and  does  not  affect  the  liability  of  the  surety. 
Mo^iint  V.  Steicart,  86  Ala.  365 ;  Phillips  v.  Wade,  66  Ala. 
53.  Exemption  does  not  arise  in  favor  of  administrator 
until  judgment  has  been  properly  certified.  The  statute 
does  not  expressly  relieve  either  the  administrator  or  his 
sureties  from  liability  to  suit  on  his  bond  for  a  failure 
to  pay  a  judgment  or  decree  against  the  administrator, 
in  his  representative  capacity. — Bean  v.  Portis,  11  Ala. 
lOi;  Harrison  v.  Harrison,  39  Ala.  500. 

The  presumption  of  sufficient  assets  rising  against  an 
administrator  on  a  judgment  against  him  does  not  apply 
to  administrator's  surety. — Banks  v.  Spears,  97  Ala. 

Plea  14  avers  that  administrator  never  came  into  pos- 
session of  assets  of  said  estate  with  which  to  discharge 
the  said  decree.  This  plea  is  bad  because  it  did  not  aver 
that  he  did  not  receive  assets  sufficient  to  pay  any  part 
of  said  decrees. 

J*  A.  LusK,  contra. — The  funds  received  by  the  admin- 
istrator are  according  to  the  averments  and  theory  of 
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plaintiflFs,  not  funds  of  the  estate  and  no  action  will  lie 
against  him  in  his  representative  capacity  for  the  con- 
version of  such  funds. — Spottswood  v.  Bentley,  132  Ala. 
266.  One  not  a  creditor  of  nor  interested  in  the  distri- 
bution of  an  estate  cannot  maintain  a  suit  on  the  bond  of 
the  personal  representative. — Williams  v.  Stoutz^  92 
Ala.  516;  Morrow  v.  Wood,  56  Ala.  1.  For  the  taking 
of  property  belonging  to  a  third  party  by  an  adminis- 
trator, claiming  in  his  representative  capacity,  when  he 
is  sued  therefor,  the  suit  is  really  one  against  him  as  an 
individual  and  does  not  bind  the  assets  of  the  estate  nor 
subject  him  to  liability  in  his  representative  capacity. 
The  sureties  on  the  bond  are  not  bound  by  the  adjudica- 
tion. 3  Mayflelds  Digest,  714 ;  11  Am.  &  Eng.  En.  p.  943 ; 
Note  66  Ala.  266. 

ANDERSON,  J.— This  suit  was  brought  by  the  plain- 
tiflFs against  the  defendants,  as  sureties  on  the  adminis- 
trator's bond  of  one,  Robert  I.  Wright,  who  is  not  made 
a  party  defendant,  and  was  based  on  certain  judgments 
rendered  in  the  chancery  court  against  him  as  admin- 
istrator in  May,  1900.  Defendants  interposed,  among 
others,  pleas  8,  9  and  14,  and  to  each  of  which  plaintiff 
filed  demurrers,  and  the  ruling  of  the  trial  court  in  over- 
ruling said  demurrers  is  brought  here  for  review. 

Plea  8,  sets  up  that  the  estate  was  declared  insolvent, 
July,  9th,  1900,  which  was  after  the  rendition  of  the 
judgments,  and  that  said  claims  were  not  filed  as  is  re- 
quired by  Section  306  of  the  Code  of  1896.  The  require- 
ments of  said  section,  that  all  claims  must  be  filed  within 
six  months  from  the  declaration  of  insolvency,  applies 
to  judgments  rendered  before  such  decree  of  insolvency 
against  the  intestate  and  not  to  those  judgments  render- 
ed against  an  administrator. — Ried  v.  Nash,  23  Ala.  738. 
The  demurrer  to  the  plea  should  have  been  sustained. 

Plea  No.  9,  sets  up  as  a  defense  the  declaration  of 
insolvency  subsequent  to  the  rendition  of  the  judgments, 
and  relies  on  Acts,  1898-99,  page  85,  which  said  act  is 
intended  to  relieve  the  administrator  of  any  personal  lia- 
bility on  judgments  obtained  before  the  estate  is  declared 
insolvent,  after  they  have  been  properly  certified  from 
the  courts  where  obtained.  Such  judgments  were  never 
binding  on  the  sureties  so  as  to  estop  them  from  denying 
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that  the  administrator  had  come  into  assets  with  which 
to  discharge  the  indebtedness,  and  as  the  administrator 
is  not  a  party,  the  plea  presents  an  immaterial  issue. 
Besides,  if  material,  it  fails  to  aver  that  the  judgments 
were  certified  as  is  required  by  the  act  and  which  was  es- 
sential to  relieve  the  administrator  personally. 

Plea  14  sets  up  a  want  of  sufficient  assets  in  the  hands 
of  the  administrator  to  discharge  the  judgments.  A 
judgment  against  a  personal  representative  to  enforce 
a  debt  or  liability  of  his  intestate,  is  not  binding  on  the 
sureties  on  his  bond,  so  as  to  preclude  or  estop  them  from 
denying  that  the  administrator  had  come  into  the  posses- 
sion of  assets  with  which  to  discharge  the  indebtedness. 
Banks  v.  Specrs,  97  Ala,  560.  While  the  sureties  have  a 
legal  right  to  plead  a  want  of  assets,  we  think  a  plea  is 
defective,  which  avers  only  a  want  of  sufficient  assets, 
and  that  the  demurrer,  for  that  reason,  should  have 
been  sustained.  For  the  above  mentioned  error  the  judg- 
ment is  reversed. 

Reversed  and  remanded. 

McClellan,  C.  J.,  TyisoN  and  Simpson,  J.J.,  concur- 
ring. 


Hosea  v.  Davis,  Admr. 

Petition  by  Administrator  for  Sale  of  Lands  for  Pay- 
ment  of  Debts. 

1.  Decedent* 8  estate;  rights  of  minors. — Where  a  married  man  at 
the  time  of  his  death  owns  other  lands  in  this  State  than  hls^ 
homestead,  and  his  estate  has  never  been  decreed  insolvent, 
the  rights  of  use  and  occupancy  of  the  homestead,  s^nd  the 
perception  of  rents,  incomes  and  profits  therefrom,  during  the 
life  of  the  widow  or  the  minority  of  child  or  children,  which- 
ever might  last  terminate,  vest  in  the  widow  and  minor  chil- 
dren; but  they  take  no  title  to  the  land,  and  in  the  event  one 
of  said  minor  children  dies,  said  child  has  no  title  in  the  land 
which  can  be  sold  after  its  death  pending  the  minority  of  any 
of  the  other  children. 
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Appeal  from  the  Probate  Court  of  Clark. 

Tried  before  the  Hon.  John  M.  Wilson. 

The  proeeeding  in  this  case  was  had  by  the  appellee, 
L.  J.  Davis,  as  the  administrator  of  the  estate  of  Irene 
Davis,  deceased,  filing  a  petition  in  the  Probate  Court  of 
Clark  County,  asking  to  have  certain  lands,  specifically 
described  therein,  sold  for  the  payment  of  the  debts  of 
his  intestate — it  being  averred  in  the  petition  that  the 
said  Irene  Davis  was,  at  the  time  of  her  death,  the  owner 
of  a  half  interest  in  and  to  said  lands.  The  petition  was 
contested  by  the  appellant,  Beulah  Hosea,  who  wa^  for- 
merly Beulah  Davis,  and  was  a  sister  of  the  said  Irene 
Davis.  The  contestant  moved  the  court  to  dismiss  the 
petition  upon  the  ground  that  the  estate  of  the  said  Irene 
Davis  had  no  interest  in  said  lands  described  in  the  pe- 
tition.   This  motion  was  over-ruled. 

Upon  the  trial,  it  was  shown  that  J.  M.  Davis,  the 
father  of  Irene  Davis  and  the  contestant,  died  on  the 
20th  day  of  March,  1895,  and  left  surviving  him  a  widow 
and  children.  Subsequently,  the  widow  died,  and  one 
surviving  child,  Irene  Davis  (the  intestate  of  the  peti- 
tioner), died,  leaving  Beulah  Hosea,  a  surviving  minor 
child.  That  at  the  time  of  the  death  of  J.  M.  Davis,  he 
owned  other  lands  than  his  homestead.  That  the  home- 
stead had  been  set  apart  to  Beulah  Davis  (now  Beulah 
Hosea)  as  a  homestead,  and  was  occupied  by  her  as 
such ;  and  that  she  was  at  the  time  of  the  filing  of  the  pe- 
tition, a  minor. 

Upon  the  hearing  of  the  evidence,  the  Court  granted 
the  relief  prayed  for,  and  ordered  the  property  sold  in 
aecorrlance  with  the  prayer  of  the  petition.  The  contes- 
tant appealed,  and  assigned  as  error  the  over-ruling  of 
her  motion  to  dismiss  the  petition  and  the  judgment  of 
the  Court  ordering  the  sale  of  the  property. 

Davis  &  Green  and  W.  D.  Dunn,  for  appellant. 

Lackland  &  Wilson,  contra. — This  ex-parte  proceed- 
ing by  Beulah  Hosea  for  the  allotment  of  a  homestead 
from  the  lands  of  J.  M.  Davis,  deceased,  was  also  void 
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because  the  petition  was  wanting  in  jurisdictional  aver- 
ments in  this,  to-wit :  It  failed  to  aver  that  the  lands 
owned  by  the  decedent,  J.  M.  Davis,  at  the  time  of  his 
death  was  all  of  the  real  estate  owned  by  him,  and  that  it 
did  not  exceed  in  area  160  acres  and  two  thousand  dollars 
in  value.  Said  petition  does  not  contain  the  necessary 
statutory  averments  sufficient  to  confer  jurisdiction  upon 
the  Probate  Court,  and  a  decree  rendered  thereon  was 
absolutely  void. — Brooks  v.  Johns,  119  Ala.  412^  Cham- 
blee  €t  als.  v.  Cole,  128  Ala.  649. 

McCLELLAN,  C.  J.— J.  M.  Davis  at  the  time  of  his 
death  owned  other  lands  in  this  State  than  his  home- 
stead. Hence  §  2071  of  the  Code — or  rather  the  act  of 
December  13th,  1892 — did  not  operate  to  vest  title  to  his 
homestead  in  his 'widow  and  minor  children.  His  estate 
has  never  been  declared  insolvent.  Hence  title  was  not 
vested  in  them  under  §  2069.  They  took  no  title  to  the 
land,  but  only  the  rights  of  use,  occupancy  and  the  per- 
ception of  rents,  incomes  and  profits  "during  the  life 
of  the  widow  or  the  minority  of  the  child  or  children, 
whichever  might  last  terminate."  The  widow  and  one  of 
the  minor  children,  Irene  Davis,  having  died,  these 
rights  .enured  solely  to  the  surviving  minor  child,  Beu- 
lah  Davis,  now  Mrs.  Hosea;  and  were  confirmed  to  her 
by  the  setting  apart  of  this  land  as  homestead  exemption 
to  her  subsequent  to  the  deaths  of  her  mother  and  sister. 
She  is  entitled  to  hold  and  occupy  it  during  her  minority, 
not  only  free  from  the  debts  of  her  father's  estate  but 
free  also  from  descent,  a  continuation  in  a  sense  of  the 
father's  homestead  title. — Miller  v.  Marx,  55  Ala.  322, 
342-3.  Irene  Davis  therefore  had  at  the  time  of  her  death 
no  title  to  this  land  as  a  homestead,  but  only  the  right  to 
use  and  occupy  it  during  her  minority.  This  right,  of 
course,  was  cut  short  by  her  death.  She  had  no  right  or 
title  as  an  heir  of  J.  M.  Davis,  deceased,  which  could  be 
sold  after  her  death  pending  the  minority  of  Beulah 
Davis.  Hence  there  was  no  authority  in  the  probate 
court  to  order  the  sale  of'any  interest  in  the  land  to  yay 
the  debts  of  her  estate,  while  it  was  held  by  Mrs.  Hosea 
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as  a  homestead  exemption.  What  the  legal  status  of  the 
land  will  be  upon  the  termination  of  Mrs.  Hosea's  said 
homestead  by  her  attaining  the  age  of  twenty-one  years, 
the  exigencies  of  this  case  do  not  require  us  to  discuss. 

The  probate  court  erred  in  decreeing  the  sale  of  an  un- 
divided half  interest  in  this  land  to  pay  the  alleged  debts 
of  the  estate  of  Irene  Dans,  deceased.  That  decree 
will  be  reversed,  and  a  decree  will  be  here  entered  de- 
nying the  prayer  of  the  petition  and  dismissing  it  out 
of  court. 

Reversed  and  rendered. 

Tyson,  Simpson  and  Anderson/ J.J.,  concurring. 


Cronk  v.  Cronk  et  al. 

Bill  ill  Equity  to  remove  Administration  of  an  Estate 

into  the  Chancery  Court,  and,  to  require  Executor 

to  give  Bond. 

1.  Equity  pleading;  when  demurrer  to  whole  'bill  properly  over- 
ruled.— A  demurrer  to  a  bill  in  equity  as  a  whole,  is  properly 
overruled,  if  for  any  equity  disclosed  in  said  bill,  the.  plain- 
tiff is   entitled   to  relief. 

Appeal  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  Thomas  H.  Smith. 

The  bill  in  this  case  was  filed  by  the  appellees  against 
the  appellant.  The  purpose  of  the  bill  and  the  facts  of 
the  case  necessary  to  an  understanding  of  the  decision 
on  the  present  appeal  are  sufficiently  stated  in  the  opin- 
ion. 

The  present  appeal  is  prosecuted  from  a  decree  of  the 
chancellor  overruling  the  demurrer  of  the  defendant  to 
the  bill,  as  amended;  and  the  sendition  of  this  decree  is 
assigned  as  error. 
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W.  J.  Young  and  Bester,  Gray  &  Bester,  for  appel- 
lant.— Cited  IJx.  parte  Kilyore,  120  111.  9i;La<ld  v.  Ladd, 
125  Ala.  135;  Cameron  v.  Abbott,  30  Ala.  416;  City  Coun- 
ail  of  Montgomery  v.  Hnyhes,  65  Ala.  203;  Am.  &  Eng. 
Ency.  P.  &  P.,  Vol.  22,  177  and  note;  Crawford  v.  Cres- 
veil,  55  Ala.  497. 

FiTTS  &  Stoutz,  contra. — Cited  Baker,  Admr.  v. 
Mitchell,  109  Ala.  ^90  ;Brombcrg  v.  Bates,  112  Ala.  3«3; 
Johnson  v.  Clements,  (Ala.)  14  So.  Rep.  14;  Code  1896, 
Sec.  67. 

TYSON,  J. — The  bill  in  this  cause,  as  amended,  was 
filed  by  complainants  who  are  devisees  under  the  last 
will  and  testament  of  their  deceased  mother  against  the 
respondent  individually  and  as  executor  to  whom  letters 
testamentary  had  been  duly  issued  by  the  probate  court 
of  Mobile  county.  Its  purpose,  as  clearly  shown,  by  the 
amendment  is  twofold :  to  remove  the  administration 
of  the  estate  out  of  the  probate  court,  to  the  chancery 
court  and  to  require  the  respondent  to  give  security  for 
the  faithful  execution  of  the  trust  reposed  by  the  will 
and  accepted  by  him. 

The  demurrer  to  the  bill,  as  amended,  which  was  over- 
ruled, and  of  which  complaint  is  here  made,  does  not 
challenge  or  purport  to  challenge  the  sufficiency  of  the 
allegations  to  have  the  administration  removed.  And, 
for  that  matter,  its  averments  in  that  respect  could  not 
successfully  be. — Bromberg  v.  Bates,  98  Ala.  621. 

Its  evident  purpose  is  to  raise  the  question  of  the  suf- 
ficiency of  the  allegation  with  respect  to  the  right  of 
complainants  to  re<iuire  respondent  to  give  a  bond  for 
his  faithful  administration  of  the  trust.  But  interposed 
as  it  is  to  the  amended  bill,  as  a  whole,  and  not  to  that 
phase  of  it  indicated  above,  the  decree  appealed  from 
must  he  affirmed,  irrespective  of  whether  the  objections 
pointed  out  by  the  demurrer  be  good  or  bad. — Houston 
r.  ^VUliamson,  81  Ala.  482 ;Beall  &  Caston  v,  Lehman, 
Durr  &  Co.,  110  Ala.  446;  Wortliington  v.  Miller,  134 
Ala.  420. 

Affirmed. 

McClellan,  C.  J.,  Simpson  and  Anderson,  J.  J.,  con- 
curring. 
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Robertson  v.  Liouisville  &  Nashville 
Rail  Road  Company. 

Action  by  Passenger  for  Failure  to  carry  to  Destination, 

1.  Suit  by  passenger  far  failure  to  carry  to  destination;  what  suf- 

ficient complaint  in. — Where  the  suit  is  by  a  passenger  against 
a  common  carrier,  a  complaint  which  alleges  that  the  plain- 
tiff purchased  a  ticket  entitling  her  to  transportation  as  a 
passenger,  from  Birmingham  to  Belle  Ellen,  and  that  she  took 
passage  on  a  train  running  between  these  points;  that  before 
reaching  Yolandy,  an  intermediate  station,  she  was  told  by 
the  conducitt  or  the  flagman  on  said  train,  that  the  car  in 
which  she  was  then  riding  would  not  go  to  Belle  Ellen,  but 
would  go  to  Brook  wood,  and  that  she  must  change  cars  at 
Yolandy,  and  a  car  in  front  of  hers  was  pointed  out  by  them 
as  the  car  for  Belle  Ellen;  that  acting  on  such  directions  she 
went  into  the  car  designated  by  them,  and  as  a  consequence 
of  doing  so,  she  was  left  in  said  car  on  the  side  track  at  Yo- 
landy, while  the  train  including  the  car  in  which  she  had 
previously  ridden,  went  on  to  Belle  Ellen,  discloses  a  good 
cause  of  action. 

2.  Same;  what  complaint  need  not  allege. — In  such  a  case,   the 

gravamen  of  the  action  being,  the  defendants  wrong  in  leav- 
ing the  passenger  at  the  intermediate  point,  instead  of  carry- 
ing her  to  her  destination,  so  far  as  the  right  of  recovery  is 
concerned  it  is  immaterial  whether  the  alleged  wrongful  act 
of  the  conductor  or  flagman  was  negligently,  willfully,  know- 
ingly or  even  maliciously  done,  and  the  complaint  need  not 
use  either  of  these  terms  in  describing  their  action. 

3.  Same:  what  allegations  proper  in  con\plaint. — Though   in  such 

a  case,  the  plaintiff  is  entitled  to  recover  if  her  failure  to 
reach  her  destination  was  caused  by  any  act  of  the  conductor 
or  flagman,  she  may,  for  the  purpose  of  fixing  the  amount 
of  her  damages,  aver  and  prove  that  they  acted  maliciously, 
or  with  circumstances  of  aggravation. 

4.  Same;  what  proper  defense  in. — In  such  caAe,  the  general  issue 

is  the  only  proper  plea.     If  defendants  wrong  had  any  causal 
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connection  with  the  result  complained  of.  It  is  of  no  conse- 
quence that  the  plaintiff  could  have  avoided  the  result  by 
making  other  inquiries  as  to  the  proper  car  for  her  to  take, 
or  anything  of  that  sort.  The  plaintiff  had  the  right  to  rely 
Implicitly  on  what  the  trainmen  told  her  in  this  connection, 
and  to  act  accordingly,  and  consequently  there  is  no  room  for 
pleas  of  contributory  negligence. 

5.  Passenger;  changing  cars  and  failing  to  reach  destination^  when 
carrier  liable. — Where  a  passenger,  with  a  ticket  entitling  her 
to  be  carried  between  two  points,  embarks  on  a  car  running 
between  these  points,  and  before  arriving  at  her  destination, 
changes  into  another  car,  which  though  up  to  that  time  form- 
ing  a  part  of  the  train  on  which  she  was  then  riding,  is  left, 
with  her  in  it,  at  an  intermediate  station,  and  she  thereby 
fails  to  reach  her  destination,  the  carrier  is  liable  to  her  if 
the  change  of  cars  was  made  at  the  instance  of,  or  in  obe- 
dience to  instructions  from  the  conductor  or  flagman  on  the 
train. 

6-  Same;  when  carrier  not  liable. — In  such  case.  If  the  passenger 
changes  into  the  car  of  her  own  motion,  and  without  fault  or 
inducement  on  the  part  of  the  trainmen,  in  the  mistaken  be- 
lief that  it,  and  not  the  car  in  which  she  had  previously  rid- 
den, would  go  to  her  destination,  and  in  consequence  was  left 
at  an  intermediate  station,  the  carrier  Is  not  liable. 

7.  Charge;  what  erroneous. — In  a  suit  by  a  passenger  against  a 

carrier  for  failure  to  carry  her  to  her  destination,  when  the 
undisputed  testimony  shows  that  she  left  the  car  in  which 
she  was  riding,  and  went  into  another  car,  which  was  left 
on  a  side  track  at  an  intermediate  station  with  her  in  it, 
and  the  plaintiff's  testimony  tends  to  show  that  both  the  con- 
ductor and  flagman  of  the  train  on  which  she  was  riding 
Instructed  her  to  make  the  change,  and  the  flagman  testifies 
that  he  gave  the  plaintiff  no  such  instructions,  and  had 
nothing  to  do  with  her  changing  cars,  and  the  conductor  is 
not  examined,  being  dead,  it  is  error  to  instruct  the  Jury  that 
"Unless  they  are  reasonably  satisfied  that  the  conductor  and 
flagman  told  plaintiff  to  get  in  the  wrong  car,  and  thus  was 
left,  then  they  must  return  a  verdict  for  the  defendant." 

8.  Evidence;  what  improper. — In  such  a  case,  the  plaintiff  cannot 

testify,  whether  any  one  was  left  except  herself,  or  who  was 
her  companion  on  the  trip,  or  whether  such  companion 
changed  cars  in  the  same  manner  as  she  did. 

9.  Same. — Nor,  in  such  a  case,  can  the  plaintiff  testify  that  a  night 

watchman    and    a   section    foreman    of   defendant,    who   had 
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nothing  to  do  with  the  running  of  the  train,  saw  her  crying 
at  the  station  where  she  was  left,  and  after  she  had  told 
them  that  she  was  left,  did  nothing  to  assist  her. 
10.  Same. — It  is  not  competent  to  prove  the  fact  that  the  plain- 
tiff was  a  witness  in  another  case  against  the  defendant,  in- 
volving a  charge  of  improper  conduct  against  the  same  con- 
ductor and  flagman,  as  independent  evidence  to  show  that  they 
willfully  or  maliciously  caused  her  to  be  left  short  of '  her 
destination. 

Appeal  from  Circuit  Court  of  Bibb. 

Tried  before  the  Hex.  John  Moore. 

The  appellant  brought  this  action  against  the  appel- 
lee, and  sought  to  recover  two  thousand  dollars  damages 
for  the  failure  of  the  appellee  to  carry  her  safely  as  a 
passenger  from  Birmingham  to  Belle  Ellen.  The  com- 
plaint as  originally  filed  contained  two  counts,  which  al- 
leged in  substance  that  the  plaintiff,  on  Jan.  23rd,  1902, 
purchased  a  ticket  from  Birmingham  to  Belle  Ellen,  on 
the  line  of  defendant's  road  and  went  on  board  of  one  of 
defendant's  trains  which  ran  between  these  points;  that 
Hhortly  before  reaching  Yolandy  a  station  about  thirty 
miles  from  Birmingham,  and  from  which  point  a  spur 
track  leaves  the  main  line  for  Brookwood,  the  plaintiff 
was  told  by  the  conductor  in  charge  of  the  train,  or  by 
the  flagman  "that  she  was  in  the  Brookwood  coach, 
when  she  was  in  the  Belle  Ellen  coach,  and  pointed  out 
to  the  coach  in  front  as  the  one  for  Belle  Ellen,  and  told 
her  to  change  cars  at  Yolandy  and  to  go  into  the  front 
car."  The  complaint  then  alleged  that  in  obedience 
to  these  instructions  the  plaintiff  changed  cars  at  Yo- 
landy, going  into  the  car  pointed  out  to  her,  which  car 
was  at  that  point  detached  from  the  train  and  left  on  a 
side  track  to  be  taken  by  another  train  to  Brookwood, 
and  that  the  train,  leaving  this  car  but  taking  the  one 
in  which  plaintiff  had  previously  ridden,  went  on  to  Belle 
Ellen,  leaving  plaintiff  in  ignorance  of  its  departure, 
and  without  any  means  of  reaching  her  destination,  that 
there  was  no  train  by  which  she  could  reach  her  destina- 
tion until  the  next  day.  The  complaint  then  alleged  that 
she  was  left  at  Yolandy  about  sun  down  in  the  evening. 
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in  extremely  cold  weather,  and  that  there  were  no  accom- 
modation for  travellers  at  Yolandy,  and  that  she  was 
compelled  at  great  expense  to  get  some  one  to  go  with 
her  to  the  next  station,  a  distance  of  five  miles  to  obtain 
a  place  where  she  could  spend  the  night;  that  she  was 
compelled  to  walk  this  distance,  carrying  her  infant  in 
her  arms  in  the  cold,  and  was  compelled  to  sleep  in  an 
open  room  without  fire,  and  in  consequence  she  was  sick 
for  several  weeks,  and  suffered  greatly  in  mind  and  body, 
"all  by  reason  of  said  willful  or  wanton  order  of  the  said 
conductor  or  flajjman  as  aforesaid." 

The  second  count  of  the  complaint  is  substantially  the 
same,  but  concludes  that  the  damages  suffered  by  the 
plaintiff  were  "all  consequent  upon  the  said  negligent  act 
of  the  said  conductor  or  fiagman  of  the  said  train  as 
aforesaid." 

The  complaint  was  amended  by  the  addition  of  two 
counts,  numbered  three  and  four.  The  third  count  p1- 
leged  that  plaintiff  bought  a  ticket  of  the  defendant  for 
transportation  from  Birmingham  to  Belle  Ellen,  and 
defendant  took  her  aboard  its  train  and  undertook  to 
carry  her  to  her  said  destiiiation  but  put  her  off  its  train 
at  Yolandy  between  the  termini  of  the  route  and  about 
thirty  miles  from  Belle  Ellen  near  night  on  said  day  and 
then  willfully  or  wantonly  allowed  her  to  remain  out 
all  night  in  the  bitter  cold  with  hei-  infant  baby. 

The  fourth  count  alleged  that  the  plaintiff  bought  a 
ticket  of  defendant  for  passage  on  its  passenger  cars 
from  Birmingham  to  Belle  Ellen,  and  that  the  defendant 
took  her  aboard  its  passenger  car  and  undertook  to  carry 
her  to  her  said  destination,  but  put  her  off  at  Yolandy, 
a  point  between  the  termini  of  the  route,  near  sunset 
on  said  day  and  then  willfully  or  wantonly  allowed  the 
plaintiff  to  remain  out  all  night  exposed  to  the  bitter 
cold  with  her  infant  baby. 

The  first  count  was  demurred  to  on  the  ground :  1st. 
Because  said  count  charges  wanton  or  wrongful  negli- 
gence; and  2nd.  Because  said  count  attempts  to  charge 
wanton  negligence  and  states  facts  showing  simply  neg- 
ligence only. 
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The  demurrers  were  overruled  by  the  court. 

The  third  and  fourth  counts  were  demurred  to  "Be- 
cause said  counts  fail  to  allege  in  what  manner  plaintiff 
was  put  off  the  train."  "Because  they  fail  to  allege  the 
defendant  was  a  common  carrier.''  "Because  they  fail 
to  allege  any  wrongful  conduct  of  the  defendant  or  its 
servants  or  agents."  "Because  the  averments  fail  to  set 
up  matters  which  constitute  wanton  or  willful  negli- 
gence." 

These  demurrers  were  sustained. 
The  defendant  filed  the  plea  of  the  general  issue  and  six 
special  pleas,  setting  up  in  various  form  that  the  plaintiff 
was  guilty  of  contributory  negligence  in  leaving  the  car 
in  which  she  was  riding  and  going  into  the  Brookwood 
car,  which  was  sidetracked  at  Yolandy. 

The  plaintiff  as  a  witness  in  her  own  behalf  testified, 
that  on  Jan.  23rd,  1902,  she  was  in  Birmingham,  Ala., 
and  on  that  day  purchased  a  ticket  on  defendant's  road 
to  Belle  Ellen  and  boarded  one  of  its  trains  for  the  trip; 
that  her  ticket  was  taken  up  by  the  conductor  before 
reaching  Yolandy,  a  station  about  thirty  miles  from  her 
destination,  and  from  which  point  there  was  a  branch 
line  to  Brookwood;  that  before  reaching  Yolandy  she 
was  told  by  the  conductor  and  the  flagman  to  be  sure  and 
change  cars  at  that  point;  and  that  they  informed  her 
that  the  car  in  which  she  was  then  riding  was  the  Brook- 
wood car,  and  pointed  out  to  her  the  car  in  front  of  her 
as  the  proper  car  for  her  to  take  to  go  to  Belle  Ellen ; 
that  acting  on  these  instructions  on  her  arrival  at  Yo- 
landy, she  went  into  the  car  pointed  out  to  her  and  took 
a  seat  therein ;  that  said  car  was  set  on  a  side  track  at 
Yolandy,  and  the  train,  including  the  car  in  which  she 
had  been  riding  w^ent  on  to  Belle  Ellen  wdthout  her.     She 
testified  that  she  did  not  know  that  the  car  into  which 
she  was  directed  was  the  Brookwood  car  until  informed 
by  a  passenger  therein  after  the  balance  of  the  train  had 
left  Yolandy  going  in  the  direction  of  Belle  Ellen ;  that 
she  got  to  Yolandy  about  sundown  and  stayed  there 
about  fifteen  minutes  and  then  hired  Archie  Black  to 
go  with  her  to  a  station  about  five  miles  distant  where 
she  spent  the  night;  that  the  night  was  dark  and  ex- 
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tremely  cold;  that  she  was  very  much  distressed  and 
was  crying  when  she  found  that  she  had  been  left  by  her 
train;  that  she  took  cold  that  night  and  was  sick  for 
three  weeks  from  it.  The  plaintiff  was  asked  the  follow- 
ing questions:  "State  how  many  passengers  were  in 
the  car  you  were  ordered  out  of."  "Did  any  one  of  the 
other  three  passengers  in  that  car  change  from  that  car 
before  getting  to  Yolandy."  "Was  there  any  other  pass- 
engers in  that  car  going  to  any  point  between  Yolandy 
and  Belle  Ellen  and  state  whether  that  passenger  was 
.changed  under  like  orders  as  yourself."  "Was  any  one 
left  at  Yolandy  besides  your  self."  "Did  Black  get  out 
of  the  other  car  also  and  go  into  the  front  car."  "Did 
Archie  Black  get  out  of  that  car  and  go  into  the  other 
car."  "Was  Archie  Black  your  companion  on  that  trip.'' 
"Did  you  see  Archie  Black  get  out  of  that  car  and  go 
into  the  other  car."  "Did  you  see  your  companion  Black 
at  Yolandy."  "Was  Archie  Black  left  at  Yolandy." 
The  court  refused  to  permit  any  of  these  questions  to 
be  answered,  and  the  plaintiff  separately  excepted. 

On  further  examination,  the  plaintiff  having  testified 
to  seeing  and  talking  with  a  night  watchman  and  a  sec- 
tion foreman  of  the  defendant  at  Yolandy  on  the  evening 
she  was  left  there,  and  stated  that  she  informed  them  of 
that  fact,  and  that  she  did  not  know  where  she  could 
spend  the  night,  and  that  she  had  her  baby  with  her, 
and  was  crjdng  when  she  talked  with  them,  was  asked 
the  following  questions:  "Did  the  night  watchman  at 
Y'olandy  see  you  crying."  "Did  the  night  watchman  at 
Yolandy  do  any  thing  to  care  for  you  that  night."  "Did 
you  tell  the  section  foreman  of  the  defendant  you  had 
been  left,  and  did  he  see  you  crying."  "Did  the  section 
foreman  do  any  thing  to  care  for  you,  when  you  told 
him  you  had  been  left  and  he  saw  you  crying." 

The  court  refu-ed  to  allow  any  of  said  questions  to 
be  answered,  and  the  plaintiff  separately  excepted. 

Plaintiff  was  asked :  "Was  not  you  and  Archie  Black 
summoned  to  Birmingham  to  testify  against  the  Louis- 
ville &  Nashville  Railroad  Company  in  a  case  where  the 
flagman  and  conductor  on  the  train  at  the  time  you  was 
left,  had  been  charged   with  misconduct  in  aiding  a 
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woman  to  alight  from  the  train  at  Big  Springs,  and  were 
jou  not  on  your  way  home  from  Birmingham  where  you 
had  gone  in  answer  to  said  summons  at  the  time  you  were 
left."  The  court  excluded  the  answer  and  the  plaintiff 
excepted. 

Archie  Black,  a  witness  for  plaintiff,  testified  that  he 
was  a  passenger  on  the  same  train  with  her  and  his  des- 
tination was  Big  Springs  which  was  South  of  Yolandy. 
That  he  was  in  the  car  with  her  when  the  conductor 
came  through  and  asked  her  where  she  was  going,  and 
when  told  that  she  was  going  to  Belle  Ellen,  he  told  her 
to  change  cars  at  Yolandy,  that  he  came  through  several 
times  and  told  her  not  to  forget  to  change  cars  at  Yo- 
landy that  in  accordance  with  these  directions  she  went 
in  the  forward  car  and  took  a  seat ;  that  the  car  was  set 
off  on  a  side  track  and  the  rest  of  the  train  went  on  in 
the  direction  of  Belle  Ellen.  That  after  being  left  at  Yo- 
landy he  and  the  plaintiff  walked  to  a  station  about  five 
miles  in  the  direction  of  Belle  Ellen ;  that  they  left  Yo- 
landy about  sundown  and  got  to  the  place  where  they 
spent  the  night  about  nine  o'clock,  that  the  night  was 
dark  and  very  cold,  and  that  plaintiff  complained  of  the 
cold  both  while  walking  there  and  during  the  night. 
On  cross  examination  he  testified  that  the  conductor 
pointed  out  the  car  for  Belle  Ellen ;  that  they  went  into 
that  car  and  were  left  at  Yolandy. 

One  Batson,  a  witness  for  the  defendant,  testified  that 
he  was  the  fiagman  on  the  train  of  defendant  which  ran 
between  Birmingham  and  Belle  Ellen  Jan.  23rd,  1902. 
He  described  the  position  of  each  car  in  the  train,  and 
stated  that  he  did  not  at  that  time  know  the  plaintiff  and 
did  not  remember  seeing  her  on  the  train ;  that  on  that 
trip  he  announced  in  each  car  of  the  train  which  went 
to  Belle  Ellen  and  Blockton,  before  the  train  got  to  Y'o- 
landy  that  passengers  for  Brookwood,  Mill  Dale  and 
Searls  would  change  cars;  that  Yolandy  was  the  next 
stop  and  the  car  for  those  points  would  be  put  on  a  switch 
on  the  left  hand  side  of  the  track ;  that  he  made  this  an- 
nouncement but  once  in  each  car.  He  stated  that  he  did 
not  speak  to  the  plaintiff  personally,  and  did  not  tell  her 
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to  go  to  the  front  car,  and  did  not  inform  her  that  the 
front  car  was  the  car  for  Belle  Ellen,  and  that  the  con- 
ductor did  not  tell  her  to  go  into  that  car,  in  his  presence 
or  hearing;  that  he  did  not  know  the  plaintiff  was  left 
and  the  conductor  said  nothing  to  him  about  any  one 
being  left  on  that  trip. 

It  was  shown  that  the  conductor,  Rutherford  was  dead 
at  the  time  of  the  trial. 

The  court  at  the  request  of  the  defendant  gave  the  fol- 
lowing written  charges,  and  to  the  giving  of  each  of  these 
charges  the  plaintiff  separately  excepted:  (1.)  "The 
court  charges  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff  by  her  own  mistake  took  the 
wrong  car  and  was  left  at  Yolandy  without  fault  on  the 
part  of  the  defendant,  then  you  should  return  a  verdict 
for  the  defendant/' 

(2.  )  "The  court  charges  the  jury  that  unless  you  are 
reasonably  satisfied  that  the  defendant's  agent  or  agents 
told  plaintiff  to  get  the  wrong  car,  then  you  must  re- 
turn a  verdict  for  the  defendant." 

(3.)  "The  court  charges  the  jury  that  unless  they  are 
reasonably  satisfied  that  the  conductor  and  flagman  told 
plaintiff  to  get  into  the  wrong  car,  and  thus  was  left  then 
you  must  return  a  verdict  for  the  defendant." 

There  was  a  judgment  for  the  defendant,  and  plain- 
tiff appeals,  and  assigns  as  error  the  various  rulings  to 
which  exceptions  were  reserved. 

Logan  &  Vandbgraaff,  for  appellant. — T(he  court 
should  have  permitted  the  plaintiff  to  answer  the  ques- 
tions asked  her,  they  tended  to  show  to  the  jury  that 
there  were  other  passengers  aboard  that  car  bound  for 
points  beyond  Yolandy  and  that  some  of  them  were  her 
companions,  and  were  also  left  as  was  the  plaintiff,  they 
being  under  the  same  influence  of  the  conductor  and  flag- 
man. It  was  certainly  a  circumstance  that  the  jury 
should  look  to  in  order  to  say  whether  or  not  the  plain- 
tiff acted  under  the  order  or  direction  of  the  flagman  or 
conductor  in  taking  the  wrong  car.  It  was  competent  ev- 
idence as  a  part  of  the  res  gestae. — Mobile  Ry.  Co.  v. 
Ashcraft,  48  Ala.  15.    If  either  the  conductor  or  the  flag 
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man  told  the  plaintiff  to  get  into  the  wrong  car  the  com- 
pany is  liable  and  the  charge  requiring  a  verdict  for  the 
defendant  unless  both  the  conductor  and  the  flagman  di- 
rected her  is  clearly  erroneous 

Ellison  &  Thompson,  contra, — The  evidence  offered 
by  the  plaintiff  as  to  the  acts  of  others  on  the  train  waa 
not  competent,  and  the  case  cited  by  the  appellant  has  no 
application,  in  such  a  case  as  the  present.  There  was  no 
situation  of  peril  confronting  the  plaintiff.  The  court 
did  not  err  in  the  charge  given.  Appellant's  evidence 
without  any  conflict  showed  that  both  the  conductor  a/nd 
flagman  told  her  to  get  into  the  wrong  car.  No  witness 
for  the  plaintiif  testified  that  only  the  conductor  or  only 
the  flagman  told  her  to  go  in  the  car  and  her  witness 
placed  the  conductor  and  the  flagman  together,  w^hen 
they  told  her  to  go  there.  Under  this  state  of  the  evi- 
dence the  charge  was  proper. 

McCLELLAN,  C.  J. — It  was  me  defendant's  duty, 
under  the  averments  of  the  first  and  second  counts  of 
the  complaint,  to  carry  the  plaintiff  from  Birmingham  to 
Belle  Ellen.  The  averments  of  those  counts  going  to 
show  that  she  was  a  passenger  on  defendant's  train  on 
its  schedule  run  from  the  former  to  the  latter  place,  and 
fully  entitled,  as  such,  to  be  carried  to  Belle  Ellen, 
were  proved  without  conflict — in  fact,  admitted — on  the 
trial.  The  evidence  is  clear  in  support  of  the  conclusion 
that  this  duty  would  have  been  performed,  and  that  the 
plaintiff  would  have  been  carried  to  Belle  Ellen,  but 
for  the  fact  that  at  Yolandy,  an  intermediate  station, 
whence  there  was  a  branch  railway  to  Brookwood,  she 
was  sent  out  of  the  car,  in  which  up  to  that  time  she  had 
been  riding,  bound  for  Belle  Ellen,  into  a  car  which, 
though  up  to  that  time  a  part  of  the  same  train,  was  at 
that  point  to  be  detached  and  left  on  a  siding,  to  be  car- 
ried in  another  train  to  Brookwood.  This  car  was  then 
put  on  the  side  track,  and  left  with  her  in  it,  while  the 
train  hauling  the  car  from  which  she  had  moved  w^ent 
oi?  to  Belle  Ellen.  If  she  went  into  this  Brookwood  car 
of  her  own  motion,  and  without  fault  on  the  part  of  the 
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trainmen,  in  the  mistaken  belief  that  it,  and  not  the  car 
in  which  she  had  previously  ridden,  was  to  ^o  on  to  Belle 
Ellen,  and  in  consequence  was  left  at  Yolandy,  the  de- 
fendant is  not  liable  for  damages  sustained  by  her  in 
consequence  of  her  not  being  carried  to  Belle  Ellen. 
But  if  she  made  this  change  of  cars,  and,  as  a  conse- 
quence, was  left  at  Yolandy,  and  suffered  injuries,  at 
the  instance  of  the  conductor  or  flagman  of  the  Belle 
Ellen  train,  the  defendant  was  liable.  The  complaint  al- 
leges that  either  the  conductor  or  the  flagman  told  her 
that  the  car  she  came  from  Birmingham  to  Yolandy  in 
was  the  Brookwood  car,  and  that  the  next  car  ahead 
was  the  Belle  Ellen  car,  and  that  either  the  conductor 
or  the  flagman  thereupon  directed  her  to  take  the  car 
ahead  to  be  carried  to  Belle  Ellen,  and  that  acting  upon 
this  information,  and  in  accordance  with  this  direction, 
she  went  into  the  car  ahead,  and  with  it — it  proving  to 
be  the  Brookwood  car — was  left  at  Yolandy.  If  she 
proved'  that  either  the  conductor  or  the  flagman  thus 
caused  her  to  take  the  wrong  car,  and  to  be  left,  she  was 
entitled  to  recover.  The  evidence  for  the  plaintiff  tend- 
ed to  show  that  both  the  conductor  and  the  flagman  sepa- 
rately and  at  different  times  gave  her  this  information 
and  direction.  On  behalf  of  the  defendant,  the  flagman 
w-as  examined  as  a  witness,  to  the  effect  that  he 
gave  plaintiff  no  such  information  or  direction  nor  had 
anything  to  do  with  the  plaintiff's  changing  cars.  The 
conductor  was  not  examined,  being  dead.  On  this  state 
of  pleading,  and  proof,  it  was  manifest  error  for  the 
court  to  charge  the  jur^  that  "unless  they  are  reasonably 
satisfied  that  the  conductor  and  flagman  told  plaintiff 
to  get  in  the  wrong  car,  and  thus  was  left,  then  you  must 
return  a  verdict  for  the  defendant."  Nor  can  it  by  any 
means  be  said  that  the  charge  was  without  injury  to 
the  plaintiff,  especially  in  view  of  the  fact  that  plaintiff's 
evidence  as  to  what  the  conductor  did  was  not  contro- 
verted, while  as  to  the  flagman,  it  was  directly  contra- 
dicted. The  jury,  but  for  the  instruction,  might  well 
have  found  for  plaintiff  on  the  conduct  of  the  conductor, 
while  not  believing  her  evidence  as  to  the  conduct  of  the 
flagman. 

15c 


Digitized  byLjOOQlC 


226  STTPREME  COURT  [Nov.  Term. 

[Robertson  v.  Louisville  &  Nashville  Railroad  Company.] 

The  case  was  unnecessarily  cumbered  up  with  addi- 
tional counts  and  special  pleas.  The  grtwamen  of  the 
action  is  defendant's  wrong  in  leaving  plaintiff  at  Yo- 
landy  instead  of  carrying  her  to  Belle  Ellen.  So  far  as 
the  right  to  recover  is  concerned,  it  is  immaterial  wheth- 
er the  alleged  wrongful  act  of  the  conductor  or  the  flag- 
man was  negligently,  inadvertantly,  or  mistakenly,  wil- 
fully, knowingly,  or  even  maliciously,  done;  and  it  was 
not  necessary  for  the  complaint  to  employ  any  of  those 
adverbs  in  characterizing  the  wrong.  As  bearing  on  the 
amount  of  recovery  in  such  cases,  it  is  competent — cer- 
tainly where  such  is  the  averment — to  prove  that  the 
wrong-doer  acted  wilfully  or  maliciously,  or  with  cir- 
cumstances of  aggravation.  And  the  defense  in  such  case 
is  simply  a  denial  of  the  alleged  wrong — ^the  general  is- 
sue. There  is  no  place  in  such  case  for  pleas  of  contrib- 
utory negligence-  If  defendant's  wrong  had  any  causal 
connection  with  the  result  complained  of,  it  is  no^  conse- 
quence that  plaintiif  might  have  yet  avoided  the*  result 
by  making  other  inquiry  as  to  the  proper  car  for  her  to 
take,  or  anything  of  that  sort.  She  had  a  right  to  rely 
implicitly  on  what  the  trainmen  told  her  in  this  connec- 
tion, and  to  act  accordingly. 

As  the  case  was  developed  on  the  evidence,  the  sole 
inquiry  was  whether  she  took  the  wrong  car  at  the  di- 
rection of  the  conductor  or  flagman,  or  of  her  own  mo- 
tion, in  the  mistaken  l)eli(»f — ^not  induced  by  any  fault 
of  the  trainmen — that  it  was  the  right  car. 

We  discover  no  error  in  the  rulings  of  the  court  on 
the  admisibility  of  evidence.  If,  after  the  flagman  had 
been  examined  as  a  witness,  it  had  been  proposed  to 
show  that  the  plaintiff  was  a  witness  in  another  case  to 
prove  misconduct  on  his  part  as  a  flagman,  that  fact  in 
that  connection  would  have  been  competent  as  tending 
to  show  his  bias  as  a  witness  in  this  case;  but  we  are  not 
of  opinion  that  the  fact  of  plaintiff  being  such  witness  in 
another  case,  involving  a  charge  of  wrong  against  the 
conductor  and  the  flagman,  was  competent  here  to  prove 
that  they  wilfully  or  maliciously  caused  her  to  be  ma- 
rooned at  Yolandy. 
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What  we  have  said  will  suffice  for  the  court's  guidance 
on  another  trial,  and  we  deem  it  unnecessary  to  discuss 
the  rulings  below  on  this  trial  in  detail. 

Reversed  and  remanded. 

Tyson,  Simpson  and  Anderson,  J.J.,  concurring. 


Fulgrham  v.  Carter. 

Action  of  Trespass. 


1.  Action  of  trespass;  when  principal  liable  for  acts  of  agent. — In 

an  action  of  trespass  to  recover  damages  for  the  wrongful 
taking  of  mules,  where  it  is  shown  that  the  defendant  was  at 
the  time  of  the  taking  a  sheriff,  and  that  one  of  his  deputies, 
according  to  his  directions,  w:ent  with  an  officer  of  the  United 
States  Army,  to  which  the  mules  belonged,  to  locate  the  mules, 
and  there  was  further  evidence  tending  to  show  that  said  dep- 
uty assisted  said  army  officer  in  taking  the  mules  from  the 
plaintiff,  a  charge  which  instructs  the  jury  that  if  said  dep- 
uty acted  as  the  agent  and  under  the  instructions  of  the  de- 
fendant in  taking  said  mules,  and  said  taking  was  wrongful, 
then  thj  defendant  would  be  guilty  of  a  wrongful  taking,  as- 
serts a  correct  proposition  of  law,  and  is  properly  given  at  the 
request  of  the  plaintiff. 

2.  Same;  charge  as  to  theft  of  mules. — In  such  a  case,  the  fact  that 

the  person  from  whom  the  plaintiff  purchased  the  mules  was 
convicted  in  the  Federal  court  for  stealing  said  mules,  is  not 
involved  in  any  issues,  and  a  charge  in  reference  thereto  is 
properly  refused. 

3.  Same;  samp. — In  such  a  case,  a  charge  is  properly  refused  as 

calculated  to  confuse  the  jury  which  instructs  them  as  fol- 
lows: "Even  if  the  jury  believe  from  the  evidence  that  Jamar 
and  Holmes  were  wrong  in  taking  the  property,  and  that  the 
property  was  the  property  of  the  plaintiff.  Carter,  they  cannot 
find  a  verdict  for  the  plaintiff,  unless  the  jury  further  believe 
that  Jamar  in  taking  said  property  was  acting  by  the  author- 
ity of  Fulgham  in  the  taking  thereof." 
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4.  Action  of  trespass  admissible  in  evidence  of  statement  given  by 

defendant's  deputy. — In  an  action  of  trespass  to  recover  dam- 
ages for  the  wrongful  taking  of  mules,  where  it  is  shown  that 
at  the  time  of  the  alleged  taking,  the  defendant  was  sheriff 
of  the  county  where  the  trial  was  had,  and  that  in  obedience 
to  his  instructions,  one  of  his  deputies  went  with  an  officer 
of  the  United  States  Army  to  which  the  mules  belonged,  for 
the  purpose  of  locating  said  mules,  and  defendant's  said  dep- 
uty and  the  army  officer  located  the  mules,  and  took  them  from 
the  plaintiff,  a  written  statement  signed  by  the  defendant's 
deputy  reciting  that  the  mules  were  taken,  and  to  which  he 
affixed  his  signature,  followed  by  the  abbreviation  "D.  S."  is 
admissible  in  evidence. 

5.  Evidence;   examination   of   witnesses. — In    the   examination    of 

witnesses,  questions  which  are  leading  are  properly  refused. 

6.  Action  of  trespass;  charge  of  cdurt  to  jury. — In  an  action  of  tres- 

pass to  recover  damages  for  the  alleged  taking  of  several 
mules,  a  charge  of  the  court  which  instructs  the  jury  that  if 
they  believe  the  evidence  in  the  case,  "they  win  find  for  the 
defendant  as  to  the  last  mule  that  was  taken"  from  the  plain- 
tiff, is  properly  refused. 

Appeal  from  the  Circuit  Court  of  Marshall. 

Tried  before  the  Hon.  A.  H.  Alston. 

This  was  an  action  of  trespass,  and  was  originally 
brought  by  the  appellee,  John  C.  Carter,  against  the  ap- 
pellants, Oscar  Fulgham,  J.  Q.  Jamar  and  A.  D.  Holmes. 
The  defendant  Holmes  was  not  found,  and  therefore  not 
served  with  process,  and  his  name  was  stridden  as  party 
defendant. 

On  a  former  trial  of  the  case,  judgment  was  rendered 
against  J.  Q.  Jamar  and  in  favor  of  the  defendant 
Fulgham.  On  an  appeal  from  this  judgment  by  the 
plaintiff  the  judgment  in  favor  of  Fulgham  was  reversed, 
and  the  cause  was  remained.     (134  Ala.  238.) 

The  present  appeal  is  prosecuted  from  a  judgment  ren- 
dered in  the  remandment  of  the  cause  in  favor  of  the 
plaintiff,  and  against  the  defendant  Fulgham. 

The  trial  in  the  present  case  was  had  upon  issue  joined 
upon  plea  of  the  general. issue.  It  was  shown  by  the  ev- 
idence that  before  the  institution  of  this  suit  one  J.  Q. 
Jamar  in  company  with  one  A.  D.  Holmes  took  from 
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the  plaintiff  two  mules ;  that  at  the  time  of  such  taking 
the  defendant  Oscar  Fulgham  was  sheriff  of  Madison 
county,  and  Jamar  was  one  of  his  deputies,  and  that  A. 
D-  Holmes  was  wagon-master  in  the  Quartermaster  De- 
partment in  the  United  States  Army;  that  a  brigade  of 
U.  S.  army  was  in  camp  at  Huntsville,  Alabama/  dur- 
ing or  after  the  Spanish- American  war;  that  while  iso 
encamped  there,  some  of  the  mules  of  the  army  disap- 
peared and  were  stolen;  that  the  mules  so  taken  from 
the  plaintiff  were  identified  by  Holmes  as  belonging  to 
the  army,  and  were  on  that  account  taken  from  the  plain- 
tiff. It  was  further  shown  that  before  going  <with 
Holmes,  Jamar  was  handed  a  letter  by  Mr.  Holmes,  which 
was  in  words  and  fierures  as  follows :  "Mr.  J.  Q.  Jamar : 
This  will  introduce  to  you  Mr.  A.  D.  Holmes  who  goes  to 
Guntersville  to  identify  the  mules.  You  will  go  with 
Mr.  Holmes  and  render  him  any  service  you  can.  Yours 
truly,  (Signed)  Oscar  Fulgham,  Sheriff."  This  letter 
was  introduced  in  evidence.  At  the  time  of  taking  the 
mules,  J.  Q.  Jamar  gave  to  the  plaintiff  a  statement  cer- 
tifying that  "one  J.  Q.  Jamar,  a  deputy  sheriff  of  Madi- 
son county,  State  of  Alabama,  in  company  with  A.  D. 
Holmes,  a  wagon-master,  in  the  Q.  M.  Department,  U. 
S.  A.,  took  from  J.  C.  Carter  of  Marshall  county,  two 
mules,"  etc.  This  certificate  was  dated  Jan.  12th,  1899, 
and  was  signed  "J.  D.  Jamar,  D.  S.,"  and  also  bv  A.  D. 
Holmes  as  wagon-master,  etc. 

The  defendant  objected  to  the  introduction  of  this  pa- 
per in  evidence,  because  it  was  irrelevant  and  illegal  tes- 
timony, and  was  not  shown  to  have  been  given  by  author- 
ity of  defendant,  Fulgham.  The  court  overruled  this  ob- 
jection, and  allowed  the  paper  to  be  introduced  in  evi- 
dence, and  to  this  ruling  the  defendant  duly  excepted. 

It  was  further  shown  that  the  plaintiff  purchased  the 
mules  from  one  Giles,  and  that  said  Giles  was  convicted 
in  the  Federal  court  for  stealing  said  mules.  It  was  fur- 
ther shown  by  the  testimony  that  after  having  been  hand- 
ed by  A.  D.  Holmes,  the  letter  addressed  to  him,  and  sign- 
ed by  the  defendant  Fulgham,  J.  Q.  Jamar  went  with 
Holmes  and  located  the  mules  in  question  in  the  pos- 
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session  of  the  plaintifif.    The  mules  were  identified  and 
shown  to  have  belonged  to  the  United  States  Army. 

During  the  examination  of  the  defendant  Fulgham,  he 
testified  that  he  was  paid  $25.00  for  each  one  of  the  mules 
that  was  located.  Thereupon  the  defendant  w^as  asked 
by  his  counsel,  the  following  question :  "Was  any  part 
of  this  money  paid  for  the  taking  of  said  mules?"  The 
plaintiff  objected  to  this  question.  The  court  sustained 
the  objection,  and  to  this  ruling  the  defendant  duly  ex- 
cepted. 

Upon  the  introduction  of  all  the  evidence,  the  court, 
at  the  request  of  the  plaintiff,  gave  to  the  jury  the  follow- 
ing written  charges:  "(1.)  If  Jamar  aided  Holmes  by 
locating  and  pointing  out  the  mules  for  the  purpose  of 
their  being  taken,  and  the  taking  of  the  mules  by  Holmes 
was  wrongful,  then  Jamar  was  a  joint  tort-feasor;  and 
if  Jamar  acted  as  the  agent  and  under  the  instructions 
of  Fulgham,  then  Fulgham  would  then  be  equally  guilty 
with  Holmes  and  Jamar  in  a  wrongful  taking."  "(2.) 
If  Jamar  aided  Holmes  by  locating  and  pointing  out  the 
mules  for  the  purpose  of  their  being  taken,  and  for  which 
he  was  to  receive  compensation,  and  the  taking  of  the 
mules  by  Holmes  was  wrongful,  then  Jamar  was  a  joint 
tort-feasor.  And  if  Jamar  acted  as  the  agent  and  under 
the  instructions  of  Fulgham,  then  Fulgham  would  be 
equally  guilty  with  Holmes  and  Jamar  in  a  wrongful 
taking." 

The  defendant  separately  excepted  to  the  giving  of 
each  of  these  charges,  and  also  separately  excepted  to 
the  court's  refusal  to  give,  among  others,  each  of  the  fol- 
lowing written  charges,  requested  by  him:  "(1.)  The 
court  charges  the  jury  that  if  you  believe  the  evidence 
in  this  case,  you  will  fipd  that  William  Giles  was  con- 
victed at  Huntsville,  Ala.,  for  stealing  the  two  larger 
mules."  "(3.)  The  court  charges  the  jury  that  if  they 
believe  the  evidence  in  this  case  they  will  find  for  the  de- 
fendant as  to  the  last,  mule  that  was  taken  from  Mr. 
Carter."  "(9.)  Even  if  the  jury  believe  from  the  evi- 
dence that  Jamar  and  Holmes  were  wrong  in  taking  the 
property,  and  that  the  property  was  the  property  of  the 
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plaintiff,  Carter,  they  cannot  find  a  verdict  for  the  plain- 
tiflp,  unless  the  jury  believe  further  that  Jamar  in  taking 
said  property  was  acting  by  the  authority  of  Fulgham  in 
the  taking  thereof." 

There  were  verdict  and  judgment  for  the  plaintiff. 
The  defendant  appeals  and  assigns  as  error  the  several 
rulings  of  the  trial  court  to  which  exceptions  were  re- 
served. 

Oscar  R.  Hundley,  and  Street  &  Isbell,  for  appel- 
lant.— The  principal  is  only  liable  for  the  acts  of  his 
agent,  while  in  the  line  of  performing  the  principle's 
business,  and  wnthin  the  scope  of  his  employment. — Mo- 
tier  i\  iit.  Paul  etc.  R.  R.  Co,,  31  Minn.  351;  Gilliam  v. 
Sonth,  etc.  R.  R.  Co.,  70  Ala.  268.  The  agent  must  be 
acting  at  the  time  for  the  principle,  and  within  the  scope 
of  the  business  intrusted  to  him. — Higgins  v.  The  Water- 
flict  etc.  Co.,  46  N.  Y.  23;  Dugqins  v.  Wa^tmn,  15  Ark. 
MS;Whecler  v.  Boars,  33  Fla.  6*96,  15  South.  584;  Jo/?n- 
son  v.  liarber,  10  Ills.  426.  As  to  the  act  itself,  however, 
the  doctrine  of  respondent  superior,  is  inapplicable,  and 
no  liability  therefor  can  attach  to  the  principal. — Good- 
loc  r.  M.  d  C.  R.  R.  Co.,  54  Am.  St.  Rep.  71-93,  note; 
Ware  v.  Barrataria  Canal  Co.,  35  Am.  Dec.  192-201; 
i^tepheuHOn  v.  Southern  Fac.  R'y.,  93  Cal.  558,  27  Am.  St. 
Rep.  223. 

John  A.  Lusk,  contra. — The  act  of  the  defendant  and 
his  agent  in  pointing  out  the  property  as  distinguished 
from  aid  in  taking  and  removing  the  property  could  make 
no  difference,  and  it  was  proper  that  the  Court  should 
prevent  the  creation  of  an  issue  on  the  facts  so  clearly 
improper. — Carter  v.  Fulgham,  32  So.  685. 

SIMPSON.  J. — Tin's  was  an  action  of  trespass, 
brought  by  the  appellee  against  A.  D.  Holmes,  J.  Q. 
Janiar  and  Oscar  Fulgham.  ITolmes  was  not  found,  and 
a  judgment  having  previously  been  rendered  against 
Jamar  he  was  dropped  out.  Several  assignments  of  er- 
ror are  not  insisted  on  in  the  brief  of  appellant's  coun- 
sel, and  we  will  take  up  those  that  are,  in  the  order  in 
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his  brief:  (1),  Charge  No.  1,  given  on  request  of  plain- 
tiff, was  in  aocordance  with  the  instructions  of  this 
court  in  Carter  ?;.  Ftilgham,  134  Ala.  238,  243. 

(2).  The  fact  that  William  Giles  was  convicted  in 
the  Federal  court  for  stealing  the  mules  was  not  an  issue 
involved  in  this  case,  and  consequently,  charge  No.  1, 
requested  by  the  defendant  was  properly  refused. 

(3).  The  9th  charge  requested  by  defendant,  was  cal- 
culated to  confuse  the  jury.  Jamar  may  have  acted  un- 
der the  authority  of  Holmes,  and  yet  have  acted  in  ac- 
cordance with  instructions  from  Fulgham,  in  such  away 
as  to  make  Fulgham  liable. 

(4).  There  being  evidence  tending  to  show  that  Ja- 
mar was  the  agent  of  Fulgham,  the  paper  signed  by 
Jamar  w^as  properly  admitted,  as  a  circumstance  going 
to  show  by  what  authority  he  professed  to  act,  though  it 
was  not  conclusive,  and  was  subject  to  explanation. 
Consequently  there  was  no  error  in  admitting  it,  (as 
claimed  in  the  3d  assignment  of  error). 

(5).  The  question  mentioned  in  the  4th  assignment 
of  error  was  leading  and,  therefore,  properly  refused. 

(6.)  Charge  3,  requested  by  defendant  was  properly 
refused.— r.  N.  Fidelity  &  (htaraiitj/  Co.  t\  /).  Habil,  138 
Ala.  351, 13th  headnote. 

The  judgment  of  the  court  is  aflfirmed. 

Mc(^LELLAN,  C.  J.,  Tyson  and  Anderson^  J.  J.,  concur- 
ring. 


142  m 

'^*^  «'  Frle^rsoii  v.  Frazier. 

Aetioti  to  recover  Damages  for  Loss  of  Team  ichile 
crossing  on  a  Ferry. 

1.  Liability  of  owners  of  ferry  as  common  carrier. — Where  a  passen- 
ger on  a  ferry  boat  continues  in  immediate  charge  and  eustody 
of  his  wagon  and  team  during  the  passage  on  a  ferry  boat  and 
assumes  to  control  the  team  during  the  passage  across  the 
river,  the  ferry  owners  are  not  liable  as  common  carriers  in 
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respect  of  the  loss  of  his  property,  resulting  from  the  team 
backing  off  into  the  river,  but  only  for  their  negligence  caus- 
ing that  disaster. 

2.  Liability  of  owners  of  ferry;  contributory  negligence. — In  an  ac- 

tion against  ferry  boat  owners  to  recover  damages  for  the  loss 
of  team  backing  into  the  river,  where  the  issue  of  contribu- 
tory negligence  was  involved,  with  evidence  tending  to  support 
same,  a  charge  to  the  jury  that  "If  from  the  evidence  you  are 
reasonably  satisfied  that  the  defendant  was  guilty  of  negli- 
gence and  that  such  negligence  was  the  direct  cause  of  the 
Injuries  complained  of,  your  verdict  should  be  ^or  plaintiff"  is 
Improper. 

3.  Same;  liability  to  pcLSsenger  transported  /ree.-=- Where  no  charge 

or  compensation  is  made  or  to  be  made,  and  no  compensation 
is  to  be  exacted,  directly  or  indirectly,  for  the  transport  of 
plaintiff's  property,  and  this  is  so  understood  by  him  at  the 
time,  the  ferry  owners  are  liable  to  him  only  for  the  conse- 
quences of  gross  negligence. 

4  Same;  where  transportation  without  fee  is  part  of  contract  for 
work. — If  the  plaintiff,  in  action  for  recovery  of  damages  for 
loss  of  team  while  crossing  river  on  ferry  boat,  has  a  contract 
for  work  with  the  owners  of  the  ferry  boat  and  the  customary 
money  fee  for  transportation  is  not  exacted  from  him  in  con- 
sequence of  the  fact  that  the  transport  was  being  made  in 
carrying  out  a  contract  for  work  which  he  had  with  that  com- 
pany and  the  pretermission  of  the.  usual  charge  was  in  any 
sense  a  part  of  that  contract,  the  attempted  transport  is  not 
gratuitous  and  the  rights  of  the  plaintiff  are  the  same  as  if 
regular  toll  had  been  exacted. 

5.  Safeguards  of  a  ferry;  credibility  of  testimony. — Where  it  is 
shown  that  a  ferry  boat  did  not  have  a  rear  guard,  evidence 
to  the  effect  that  subsequent  to  the  accident,  the  ferry  own- 
ers did  install  a  rear-guard  is  not  admissible  to  prove  such 
installation  as  an  independent  abstract  fact,  but  is  competent 
on  the  cross-examination  of  defendants  themselves  after  they 
had  testified  that  there  was  no  occasion  for  such  safeguard  in 
a  properly  constructed  boat  and  that  it  was  not  customary 
to  have  such  rails  on  other  properly  equipped  and  operated 
ferryboats,  as  going  to  the  credibility  of  such  testimony. 

Appeal  from  Circuit  Court  of  Covington. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  is  an  action  brought  by  the  appellee,  W.  L.  Fra- 
zier,  to  recover  damages  of  appellants,  G.  B.  Frierson 
and  John  Cooper,  who  were  operating  a  ferry  across  the 
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Conecuh  river,  near  River  Falls,  in  Covington  county. 
The  plaintiff  drove  his  wagon,  Avhich  was  drawn  by  two 
mules,  upon  the  flatboat  of  appellant,  there  being  in  the 
vehicle  a  chest  of  tools ;  after  the  boat  had  gotten  under 
way,  the  mules,  which  had  not  been  unhitched,  became 
uncontrollable  and  backed  into  the  river.  To  recover 
damages  for  such  loss  plaintiflF  sued.  The  evidence 
showed  that  such  ferry  was  not  equipped  with  a  rear 
gunrd  rail.  Issue  was  joined  on  plea  of  general  issue,  in 
short  by  consent,  with  leave  to  introduce  any  matter  of 
defense,  in  like  manner  as  if  specially  pleaded.  Plain- 
tiff asked  the  witness  Frazier,  after  he  had  testified  that 
a  rear  guard  rail  was  not  essential  to  a  properly  guarded 
ferry,  whether  he  had  not  seen  such  a  rear  rail  on  a  ferry 
boat?  To  this  question,  and  the  answer  thereto,  defend- 
ant objected.  The  court  overruled  such  objection  and 
defendant  excepted. 

The  plaintiff  requested  the  court  to  give  the  following 
written  charge :  ^^If  from  the  evidence  you  are  reasona- 
ably  satisfied  that  the  defendant  was  guilty  of  negli- 
gence, and  such  negligence  was  the  direct  cause  of  the 
injuries  complained  of,  your  verdict  should  be  for  the 
plaintiff.''  The  court  gave  said  charge,  to  the  giving  of 
which  charge,  defendant  duly  excepted.  The  defendant 
re(iuested  the  court  to  give  the  following  written  charges : 
(3.)  ''The  court  charges  the  jury  that  if  they  are  reas- 
onably satisfied  from  the  evidence  that  when  Frazier 
drove  his  team  upon  tJie  ferry  boat,  he  was  requested  by 
the  ferryman  to  unhitch  his  mules  from  the  wagon,  and 
he  refused  to  do  so,  retaining  the  dominion  and  control 
of  said  animals,  and  other  property;  and  such  refusal 
and  retention  of  control  directly  and  proximately  con- 
tribute:! to  the  said  loss  of  said  property,  and  said  lo.ss 
would  not  have  accrued  except  for  such  refusal  and  re- 
tention aforesaid,  then  they  must  find  for  the  defendants, 
unless  reasonably  satisfied  from  the  evidence  that  the 
defendants  were  guilty  of  gross  negligence."  (6.)  *'If 
.  you  are  reasonably  satisfied  from  the  evidence  that  Fra- 
zier was  not  to  pay  ferriage,  then  the  plaintiff  Frazier, 
is  not  entitled  to  recover."  (7.)  "If  you  are  reasonably 
satisfied  from  the  evidence  that   Frierson  and  Fraziei' 
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had  agreed  that  Frazier  was  to  pay  no  ferriage,  then 
plaintiff  cannot  recover."  (8.)  "The  court  charges  the 
jury  that  under  the  evidence  in  this  case,  the  defendants 
in  operating  the  ferry  boat  in  question,  were  not  com- 
mon carriers  of  persons  and  property,  or  either,  and  can 
not  be  held  liable  as  such  in  this  action."  The  court  re- 
fused to  give  each  of  said  charges  so  requested  by  de- 
fendant, to  each  of  which  rulings  the  defendant  sepa- 
rately excepted.  There  were  verdict  and  judgment  for 
the  plaintiff.  The  defendant  appeals  and  assigns  as 
error  the  rulings  of  the  trial  court,  to  which  exceptions 
were  reserved. 

STAiiLiNGS  and  Reid,  Claude  Riley  and  Heney  Opp, 
for  appellant. — From  the  testimony,  as  a  matter  of  com- 
mon knowledge,  the  boat  in  question  was  practically  like 
the  run  of  ferry  boats  in  Alabama.  But  for  plaintiff^s 
contributory  negligence,  there  would  have  been  no  acci- 
dent. Liability  of  a  common  carrier  only  applies  when 
there  is  an  actual  bailment.  In  this  case,  defendant  was 
only  liable  to  use  a  proper  degree  of  care  to  avoid  conse- 
quences of  plaintiff's  negligence. 

Charge  2  is  misleading  and  erroneous. — R,  R,  Co,  v. 
ffiwpfton,  112  Ala.  426.  Said  charge  ignores  the  evidence 
tending  to  show  that  transportation  of  Frazier  was  gra- 
tuitous.— R,  R.  Co,  I'.  Himpson,  supra. 

Evidence  that  the  boat  was  subsequently  provided  with 
a  rear  rail  was  irrelevant ;  it  throws  no  light  on  the  status 
of  the  boat  at  the  time  of  the  accident.    To  recover,  plain- 
tiff had  to  show  gross  negligence  on  the  part  of  defend-  ^ 
ant,  defendant  having  shown  contributory  negligence  on  ! 
the  part  of  the  plaintiff.                                                                                       { 

Powell  &  ALiiRiTTON,  contra. — The  owner  of  a  ferry 
boat  is  bound  to  provide  all  things  necessary  for  the  I 

maintenance  of  a  ferry  in  an  efficient  state  and  safe  con- 
dition.   The  cause  of  the  accident  was  failure  of  defend-  ^ 
ant  to  have  a  rear  guard  rail  on  said  ferry.     Plaintiff 
did  nothing  to  frighten  the  mules.    The  testimony  with- 
out conflict  shows  defendants  were  guilty  of  negligence 
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and  that  the  affirmative  charge  could  have  been  given 
for  plaintiff. 

McCLELLAN,  C.  J. — The  evidence  showed  beyond 
controversy  that  Frazier,  the  plaintiff,  continued  in  im- 
mediate charge  and  custody  of  his  wagon  and  team  od 
the  ferry  boat  and  assumed  to  control  the  team  during 
the  passage  across  the  river.  The  ferry  owners  were  not 
therefore  liable  to  him  as  common  carriers  in  respect  to 
the  loss  of  his  property  resulting  from  the  team  backing 
off  into  the  river,  but  only  for  their  negligence  causing 
that  disaster. 

There  was  evidence  adduced  showing  that  the  boat  was 
not  provided  with  a  guard  rail  across  the  rear  end  to 
prevent  just  such  occurrences  as  that  which  transpired 
in  this  install ce  and  that  such  provision  would  have  pre- 
vented this  occurrence,  and  there  was  evidence  tending 
to  show  that  the  omission  of  that  safeguard  was  negli- 
gence on  the  part  of  the  defendants.  Upon  this  without 
more,  charge  2  requested  and  given  for  plaintiff  could 
have  been  properly  given.  But  there  was  more.  The 
issue  of  contributory  negligence  was  in  the  case.  The 
evidence  afforded  ground  for  a  conclusion  by  the  jury 
that  the  plaintiff  was  himself  guilty  of  negligence  in 
failing  to  unhitch  the  team  from  the  wagon  upon  enter- 
ing on  the  passage  in  compliance  with  the  warning  and 
re(]uest  of  the  boatman,  and  that  this  negligence  proxi- 
mately contributed  to  the  loss  he  sustained.  So  finding 
it  was  not  only  the  jury's  right  but  their  duty  to  return 
a  verdict  for  the  defendants  notwithstanding  their  negli- 
gence in  not  having  a  rear  guard  rail  in  place  and  the 
causal  connection  of  that  negligence  with  the  result  com- 
plained. This  charge  2  took  that  right  from  the  jury 
and  prevented  their  performing  this  duty,  and  required 
them  to  find  for  plaintiff  upon  proof  of  causal  negligence 
on  the  part  of  defendants  even  though  they  should  also 
find  that  plaintiff  was  negligent  and  that  his  want  of 
due  care  contributed  to  their  injury.  The  charge  was 
therefore  affirmative  error.  It  remained  in  the  case  and 
was  before  the  jury  as  a  declaration  of  law  by  the  court 
throughout  their  deliberations.    It  was  not  merely  mis- 
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leading,  but,  when  referred  to  the  evidence,  as  all 
charges  must  be,  was  positively  erroneous,  and  was  not 
corrected  by  the  charge  given  at  defendant's  request 
which  was  inconsistent  with  it.  We  cannot  affirm  that 
the  giving  of  this  inconsistent  instruction  rendered  the 
eri'or  of  the  original  charge  innocuous. 

If  no  charge  was  made  or  to  be  made  and  no  compen- 
sation was  to  be  exacted  directly  or  indirectly  for  the 
transport  of  plaintiff's  property,  and  this  was  so  under- 
stood by  him  at  the  time,  the  defendants  were  liable  to , 
him  only  for  the  conse(}uences  of  gross  negligence — not 
liable  at  all  unless  the  jury  found  that  the  provision  of 
a  guard  rail  at  the  rear  end  oJP  the  boat  was  so  plainly  a 
duty  imp()sed  on  the  ferryman  that  no  man  of  ordinary 
care  ancl  prudence  would  have  pretermitted  its  perform- 
ance./But  if  the  defendants,  the  owners  of  the  ferry, 
also  constituted  the  Horse  Shoe  Lumber  Company,  and 
the  customary  money  fee  for  ferriage  was  not  exacted 
from  the  plaintiff  in  consequence  of  the  fact  that  the 
transport  was  being  made  in  carrying  out  a  contract  for 
w^ork  which  he  had  with  that  company,  and  the  preter- 
mission of  the  usual  charge  was  in  any  sense  a  part  of 
that  contract,  the  attempted  transport  cannot  be  said  to 
have  bo^Mi  gratuitous;  but  the  rights  of  the  plaintiff 
would  Se  the  same  as  if  regular  toll  had  been  taken  of 
him. 

T^  are  of  opinion  that  evidence  to  the  effect  that  sub- 
seciuently  to  the  loss  of  plaintiff's  property  defendants 
did  install  a  rear  end  guard  rail  on  this  boat  was  inad- 
missible to  prove  that  as  an  independent,  abstract  fact; 
but  that  such  evidence  was  competent  on  the  cross-ex- 
amination of  the  defendants  themselves  after  they  had 
testifie:]  that  there  was  no  occasion  for  such  safeguard  in 
a  properly  constructed  boat,  and  that  it  was  not  custom- 
ary to  have  such  rails  on  other  properly  equipped  and 
operated  ferry  boats,  as  going  to  the  credibility  of  such 
testimony. 
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What  we  have  said  will  sufficiently  advise  the  circuit 
court  of  our  views  for  all  the  purposes  of  another  trial ; 
and  we  will  not  discuss  the  assignments  of  error  sepa- 
rately. 

Reversed  and  remanded. 

Tyson,  Simpson  and  Anderson,  J.J.,  concurring. 


Birmingrham  Belt  Railroad  Company 
V.  Gergranous. 

Action  to  recover  Damages  for  Personal  Injuries, 

1.  Action  for  negligence ;  sufficiency  of  complaint. — In  an  action  to 

recover  damages  for  personal  injuries,  alleged  to  have  been 
sustained  by  reason  of  the  plaintiff's  vehicle  being  run  into 
by  one  of  the  defendant's  cars,  a  count  of  the  complaint  which 
avers  that  the  "defendant  negligently  caused  or  allowed  said 
train  to  run  upon  or  against  said  vehicle  or  animal,  as  afore- 
said, whereby  plaintiff  suffered  said  injuries  and  damages, 
as  aforesaid,"  states  a  substantial  cause  of  action. 

2.  Same;  same. — In  such  a  case  a  count  of  the  complaint  states  a 

substantial  cause  of  action  which,  after  averring  that  the  d^ 
fendant's  train  at  the  time  of  the  accident,  was  being  run  in 
violation  of  a  city  ordinance  then  avers,  said  violation  of  said 
ordinance  consisted  in  this,  viz.,  Defendant  caused,  permitted 
or  suffered  said  locomotive  engine  to  run  within  the  limits 
of  said  city  at  a  greater  rate  of  speed  than  four  miles  per  hour 
when  running  back-wards;  defendant  caused,  permitted  or 
suffered  said  train  to  run  or  move  in  the  night  time  without 
having  a  head-light;  defendant  caused,  permitted  or  suffered 
said  train  to  run  without  causing  the  usual  signals  to  be  given 
continuously  by  ringing  the  bell  or  otherwise. 

3.  Trial  and  its  incidents;  charges  of  court  to  jury. — ^Where  the 

court  gives  its  charges  to  the  jury  orally,  and  the  defendant  re- 
serves no  exception  to  any  part  of  the  charge,  and  after  hav- 
ing so  instructed  the  jury,  the  court  refuses  to  give  a  written 
charge  requested  by  the  defendant,  but  subsequently  upon 
the  consent  of  the  plaintiff  gives  said  charge,  but  refuses  the 
request  of  the  defendant  to  so  modify  the  oral  charge  as  to 
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harmonize  with  the  charge  so  given,  such  refusal  of  the  court 
will  not  work  a  reversal  of  the  cause. 
4.  Action  for  negligence;  what  necessary  to  recover. — In  an  action 
against  a  railroad  company  where  a  count  of  the  complaint 
is  in  trespass  Involving  the  affirmative  participation  of  the 
defendant  in  causing  the  injury,  and  there  is  no  evidence  that 
the  defendant  directly  participated  in  the  negligence  complain- 
ed of  in  the  manner  as  stated,  the  defendant  is  entitled  to  the 
general  affirmative  charge  in  its  favor  as  to  said  counts. 

Appeal  from  the  City  Court  of  Birmingham. 

Tried  before  the  Hon.  W.  W.  Wilkerson. 

This  action  was  brought  by  the  appellee,  James  Ger- 
ganous, against  the  Birmingham  Belt  Railroad  Company 
to  recover  damages  for  personal  injuries.  The  complaint 
contained  three  counts,  which  were  in  words  and  figures 
as  follows:  "First  count.  The  plaintiflF  claims  of  the 
defendant  two  thousand  dollars  as  damages,  for  that, 
heretofore,  to-wit,  on  the  19th  day  of  July,  1901,  defend- 
ant was  operating  a  certain  train  upon  a  railway,  which 
train  was  composed  of  a  steam  locoiAotive  engine  and 
certain  cars,  and  said  railway  ran  along  or  across  a  pub- 
lic highway  in  the  city  of  Birmingham,  Jefferson  county, 
Alabama,  and  was  on  grade  with  same,  that  on  said  day 
while  plaintiff  was  in  a  vehicle  to  which  a  team  was  at- 
tached, and  was  upon  said  public  highway,  in  said  city, 
said  train  ran  upon  or  against  said  vehicle,  or  one  of  the 
animals  composing  said  team,  and  as  a  proximate  con- 
sequence thereof  plaintiff  was  thrown  or  caused  to  fall 
or  jump  from  said  vehicle,  his  back  was  injured  and 
sprained,  his  side  was  cut  and  bruised,  he  was  injured 
internally,  was  shocked  and  otherwise  injured  in  his  per- 
son, was  mad^  sore  and  sick,  suffered  great  mental  and 
physical  pain,  his  health  and  physical  staminus  were 
greatly  and  permanently  impaired,  he  was  rendered  for 
a  long  time,  less  able  to  work  and  earn  money,  was  ren- 
dered permanently  less  able  to  work  and. earn  money, 
plaintiff's  vehicle  was  greatly  injured  or  destroyed, 
plaintiff's  said  team  was  greatly  injured  and  their  value 
lessened,  and  plaintiff's  harness  was  greatly  injured  or 
destroyed,  and  plaintiff  was  put  to  great  trouble,  incon- 
venience and  expense  for  medicine,  medical  attention, 


Digitized  byLjOOQlC 


240  SUPREME  COURT  ^Nov.  Tern. 

[Birmingham  Belt  Railroad  Company  v.  Oerganous.] 

care  and  nursing,  in  or  about  his  efforts  to  heal  and  cure 
said  wounds  and  injuries. 

Plaintiff  alleges  that  defendant  negligently  caused  or 
allowed  said  train  to  run  up  or  against  said  vehicle  or 
animal,  as  aforesaid,  whereby  plaintiff  suffered  said  in- 
juries and  damages  as  aforesaid. 

"Second  count.  Plaintiff  refers  to  and  adopts  all  the 
words  and  figures  of  the  first  count  from  the  beginning 
thereof,  to  and  including  the  words  "heal  and  cure  his 
said  wounds  and  injuries,"  where  they  first  occur  to- 
gether in  said  count. 

Plaintiff  further  avers  that  defendant  wantonly  and 
intentionally  caused  or  allowed  said  train  to  run  upon 
or  against  said  vehicle  or  animal,  as  aforesaid,  and  in- 
flict upon  plaintiff  the  injuries  and  damage  aforesaid. 

"Third  count.  Plaintiff  refers  to  and  adopts  all  the 
words  and  figures  of  the  first  count  from  the  beginning 
thereof,  to  and  including  the  words  "heal  and  cure  the 
said  wounds  and  injuries,"  where  they  first  occur  to- 
gether in  said  couflt. 

Plaintiff  further  avers  that  said  train  run  upon  or 
against  said  vehicle  or  animal,  as  aforesaid,  and  plain- 
tiff suffered  said  injuries  and  damage  as  a  proximate 
consequence  of  the  violation  by  defendant  of  Section  466 
of  the  city  code  of  Birmingham,  which  is  as  follows: 
Sec.  466.  Speed — Headlight — Signals. — Any  person 
who  causes,  permits  or  suffers  any  locomotive  engine  to 
run  within  the  city  limits  at  a  greater  rate  of  speed  than 
eight  miles  per  hour  when  running  forward,  or  four  miles 
per  hour  when  running  backwards,  or  who  causes,  per- 
mits or  suffers  any  locomotive  engine  or  train  to  run  or 
move  in  the  night  time  without  a  headlight,  or  who  shall 
cause,  permit  or  suffer  any  locomotive  or  train  to  run  at 
any  time  without  causing  the  usual  signals  to  be  given 
continuously,  by  ringing  the  bell  or  otherwise,  must, 
upon  conviction,  be  fined  not  less  than  one  nor  more  than 
one  hundred  dollars.''  ^Said  violation  of  said  ordinance 
consisted  in  this,  viz:  Defendant  caused,  permitted  or 
suffered  said  locomotive  engine  to  run  within  the  limits 
of  said  city  at  a  greater  rate  of  speed  than  four  miles  per 
hour,  when  running  backwards;  defendant  caused,  per- 
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mittcd  or  suffered  said  train  to  run  or  move  in  the  night 
time  without  having  a  headlight;  defendant  caused,  per- 
mitted or  suffered  said  train  to  run  without  causing 
the  usual  signals  to  be  given  continuously  by  ringing  the 
bell  or  otherwise."  All  to  plaintiff's  damage  ten  thou- 
sand dollars,  wherefore  he  sues." 

To  the  1st  and  3d  counts  of  the  complaint  the  defend- 
ant demurred  upon*the  following  ground :  "1.  It  is  not 
shown  by  said  count  what  duty  defendant  owed  the  plain- 
tiff. 2.  It  is  not  shown  by  said  count  that  the  defend- 
ant neglected  any  duty  to  the  plaintiff  which  caused  or 
contributed  to  cause  the  injury  complained  of.  3.  The 
facts  alleged  in  said  count  do  not  show  any  negligence 
for  which  the  defendant  is  liable  or  chargeable.  4.  It 
is  not  alleged  or  shown  in  said  count  that  the  plaintiff 
was  on  or  near  said  railway  for  any  lawful  or  necessary 
purpose.  6.  It  is  not  alleged  or  showm  by  said  count 
that  the  defendant  inflicted  the  injuries  complained  of 
willfully  or  wantonly.  7.  No  sufficient  facts  are  stated 
in  said  count  to  show  that  the  plaintiff  was  injured  by 
reason  of  the  wanton  or  wilful  negligence  of  the  defend- 
ant, its  agents  or  servants.  8.  The  facts  are  not  so  sta- 
ted in  said  count  that  the  defendant  can  take  issue 
thereon. 

And  the  defendant  demurs  to  the  third  count  of  the 
complaint  and  assigns  each  of  the  grounds  heretofore  as- 
signed to  the  first  count,  and  the  following  additional 
grounds :  9.  It  is  not  alleged  or  shown  how  or  in  what 
manner  the  injury  to  the  plaintiff  was  caused  by  or  re 
suited  from  the  rapid  rate  of  speed  at  which  said  loco- 
motive was  run ;  the  absence  of  a  headlight ;  the  failure 
to  ring  the  bell  or  give  other  signals.  10.  It  is  not  al- 
leged or  shown  that  the  defendant,  its  agents  or  servants, 
knew  or  had  reason  to  believe  that  the  failure  to  ring 
the  bell  or  blow  the  whistle  or  give  other  signals,  the  ab- 
sence of  a  headlight  or  running  the  train  backwards  at  a 
greater  rate  than  fimr  miles  an  hour  would  inevitably  or 
probably  result  in  injury  to  the  plaintiff  or  any  one  else." 
These  demurrers  were  overruled. 

Under  the  opinion  on  the  present  appeal  it  is  unnec- 
essary to  set  out  the  facts  in  detail. 
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The  defense  requested,  among  other  charges,  the  gen- 
eral affirmative  charge  in  its  favor  as  to  the  second  count 
of  the  complaint,  and  duly  and  separately  excepted  to 
the  court's  refusal  to  give  said  charge  as  asked. 

The  seventh  assignment  of  error  is  in  the  following 
language:  "The  said  city  court  erred  in  refusing  to 
grant  defendant's  request  that  the  oral  charge  delivered 
to  the  jury  by  the  court  be  modified  so  as  to  conform  to 
the  certain  written  charge  which  plaintiff's  counsel  had 
consented  should  be  given  and  read  to  the  jury."  In 
order  to  understand  the  question  which  is  sought  to  be 
raised  by  this  assignment  of  error  it  will  be  necessary  to 
state  what  took  place  on  the  trial,  as  shown  by  the  bill 
of  exceptions.  The  following  facts  are  disclosed  by  the 
bill  of  exceptions: 

The  court  charged  the  jury  orally  in  respect  to  the 
burden  of  proof  as  follows :  "The  law  says  that  when  a 
person  is  injured  in  a  collision  at  a  crossing  in  a  city  by 
a  train  of  cars  that  the  burden  of  proof  is  on  the  railroad 
company  to  acquit  itself  of  negligence.  Now,  gentlemen 
of  the  jury,  when  an  accident  happens  at  a  crossing  in  a 
city — collision  at  a  crossing  in  a  city — the  law  presumes 
that  the  defendant  was  guilty  of  negligence,  and  the  bur- 
den is  on  the  defendant  to  show  that  it  was  not  negli- 
gent. If  it  shows  that  it  was  not,  then  of  course,  it  is  not 
liable  for  the  injury.  It  is  a  pure  accident.  Railroad 
companies  have  a  right  to  go  across  streets  just  as  much 
as  pedestri^ins  or  persons  in  vehicles  have  a  right  to  go 
across  the  street,  and  because  a  person  is  injured  at  a 
crossing,  it  is  not  necessarily  the  case  that  the  railroad 
ccmipany  is  liable  for  it.  If  the  railroad  company  does 
everything  it  is  required  to  do,  and  exercised  all  reason- 
able care  it  could  do,  and  nevertheless  the  injury  hap- 
pens without  anybody'®  fault,  the  law  says  the  railroad 
company  is  not  liable  in  damages  to  the  person  injured. 
So,  gentlemen  of  the  jury,  the  burden  of  proof  is  on  the 
railroad  company  to  show  that  it  did  everything  that  it 
ought  to  have  done  in  running  its  train  over  19th  street, 
and  if  it  shows  that  it  was  not  guilty  of  simple  negli- 
gence, the  plaintiff  would  have  no  right  to  recover." 
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The  defendant  requested  the  court  in  writing  to  give 
to  the  jury  the  following  charge :  "I  charge  you  that  the 
burden  of  proof  is  upon  the  plaintiff  to  reasonably  sat- 
isfy you  by  the  evidence  that  the  defendant  was  guilty 
of  negligence,  as  charged  in  some  count  of  the  complaint, 
and  if  from  all  the  evidence  you  are  not  reasonably  sat- 
isfied of  the  truth  of  the  averments  of  negligence  as  al- 
leged in  the  complaint,  then  you  must  find  a  verdict  for 
the  defendant  without  regard  to  the  question  of  contrib- 
utory negligence." 

The  plaintiff's  counsel  consented  that  the  written 
charge  just  above  set  out  was  the  law  of  the  case,  and 
consented  that  it  should  be  given  to  the  jury.  When 
the  plaintiff's  counsel  assented  that  the  written  charge 
just  above  set  out  should  be  given  to  the  jury,  the  defend- 
ant's counsel  then  requested  the  court  to  modify  or 
change  the  oral  charge  in  respect  to  the  burden  of  proof 
so  as  to  make  the  oral  charge  conform  to  the  proposition 
of  law  asserted  in  the  written  charge  which  plaintiff's 
counsel  had  consented  was  the  law  of  the  case.  The 
court  refused  to  grant  that  request  and  the  defendant 
thereupon  excepted. 

There  were  verdict  and  judgment  for  the  plaintiff,  as- 
sessing his  damages  at  $2,000.00. 

The  defendant  appeals  and  assigns  as  error  the  several 
rulings  of  the  trial  court  to  which  exceptions  were  re- 
served. 

Walker,  Tillman,  Campbell  &  Morrow,  for  appel- 
lant.— Section  3328  of  the  Code  confers  the  right  upon 
either  party  to  move  for  charges  in  writing.  This  is  one 
of  the  methods  which  the  law-makers  have  seen  fit  to 
adopt  for  the  purpose  of  raising  questions  of  law,  and  in 
construing  that  section  of  the  Code  the  court  held  that 
written  charges  are  to  be  taken  in  connection  with  the 
oral  charge,  that  the  charges  which  are  given  must  be 
read  to  the  jury,  and  that  it  is  error  to  disallow  the  jury 
to  take  written  charges  with  them  upon  their  retirement. 
Home  Protect  ofN.A.  v,  WMdden,  103  Ala.  203;  Martm 
V.  Scott,  104  Ala.  71;  A.  C.  fif.  J?.  R.  v.  Arnold,  80  Ala. 
600 ;  Miller  v.  Hampden,  37  Ala.  342. 
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The  Heccmd  eouut  was  in  trespass,  asd  there  was  no 
evidence  proving  the  averments  of  the  complaint.  For 
this  reason  the  defendant  was  entitled  to  the  general  af- 
firmative charge,  as  requested. — City  Delivery  Co,  v. 
Henry,  34'  Sou.  Kep.  389;  Southern  Ky,  Co.  v.  Yancey, 
37  Sou.  Rep.  (MS.);  Birmingham  kiou,  R.  It.  Co,  v. 
Gunn,  37  Sou.  Rep.  (MS.) ;  Central  of  Ga.  R,  R.  Co.  v. 
Freeman,  21  Sou.  Rep.  (MS.). 

Bowman,  Harsh  &  Beddow,  contra. — Cited  L.  &  N. 
R.  R,  Co,  V,  Woods,  105  Ala.  568;  Central  of  Ga.  Ry,  Co. 
V.  Foshee,  125  Ala.  226;  Postal  Cable  Tel.  Co.  v.  Jones, 
133  Ala.  225;  Ceniral  of  Ga,  Ry,  Co,  v.  Freeman,  134 
Ala.  354;  i?Aw/f?  Fur.  Co.  v,  Wlweden,  108  Ala,  252;  To- 
bias d  Co.  V.  Triest  &  Co.,  103  Ala.  664;  Utate  v.  Habb, 
29  Sou.  Rep.  725;  Xablin  r.  State,  100  Ala.  13;  L,  &  N. 
R.  R.  Co.  V,  Bissell,  30  Sou.  Rep.  778. 

ANDERSON,  J. — ^The  first  assignment  of  error  in  this 
case  is  based  upon  the  ruling  of  the  trial  court,  in  over- 
ruling the  demurrers  to  counts  1  and  3  of  the  complaint 
The  demurrers  were  without  merit  and  were  properly 
overruled. 

When  the  court  charges  the  jury  orally  and  the  de- 
fendant reserves  no  exception  to  any  part  of  the  charge, 
he  cannot  subseijuently  complain  of  same.  Nor  has  it 
the  right  to  complain  that  the  court  gave  one  of  its  writ- 
ten charges,  even  if  previously  refused  and  then  gave  it 
by  the  consent  of  the  plaintiff,  simply  because  it  did  not 
thoroughly  harm<mize  with  the  oral  charge,  and  the  re- 
fusal of  the  court  to  nicxlify  the  oral  charge  will  not 
work  a  reversal.  If  the  trial  court  erred  in  the  oral 
charge,  tlie  defendant  could  have  protected  itself  by  ex- 
cepting thereto,  and  failing  to  do  so  cannot  now  claim 
that  it  was  hurtful.  The  written  charge  having  been 
given  at  the  request  of  the  defendant,  it  cannot  complain 
because  the  trial  court  granted  the  request,  and  as  the 
oral  charge  was  not  excepted  to,  its  correctness  is  as- 
sumed and  the  refusal  of  the  court  to  modify  same,  was 
not  error. 
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The  second  or  wanton  count  of  the  complaint,  is  in  tres- 
pass, not  case,  and  involves  the  affirmative  participa- 
tion of  the  defendant  in  causing  the  injury.  There  was 
no  evidence  that  this  defendant  ran  or  directed  the  run- 
ning of  the  train  in  the  manner  complained  of,  and  as  the 
defendant  requested  the  affirmative  charge  as  to  this 
count,  it  should  have  been  given. — City  Delivery  Co,  v. 
Henry,  139  Ala.  161 ;  Central  of  Oa.  Ry,  Co.  v.  Freemcm, 
(Ala,)  37  So.  Rep.  387. 

The  ruling  of  the  trial  court  upon  the  evidence  was 
free  from  reversible  error. 

Reversed  and  remanded. 

McClellan^  C.J.,  Tyson  and  Simpson^  J.J.,  concur- 
ring. 


Hooton  V.  Mellon  et  al. 

Petition  for  Mandamus, 

1.  Constitutional  law;  act  repealing  the  county  court  of  Clay  county 
unconstitutional. — The  act  approved  September  18th,  1903, 
the  purpose  of  which  was  to  repeal  an  act  establishing  the 
county  court  of  Clay  county  of  law  and  equity  jurisprudence, 
and  several  other  acts  relating  to  said  county  court  (Local 
Acts  1903,  p.  255),  is  unconstitutional  and  void,  for  the  rea- 
son that  the  notice  of  intention  to  apply  for  the  passage  of 
such  repealing  act  did  not  state  the  substance  of  the  bill  which 
was  introduced  and  purported  to  be  passed  by  the  Legislature. 

Appeal  from  the  Circuit  Court  of  Clay. 

Heard  before  the  Hon.  John  Pblham. 

The  proceedings  in  this  case  were  had  upon  a  petition 
filed  by  the  appellant,  J.  W.  Hooten,  addressed  to  the 
judge  of  the  circuit  court  of  Clay  county,  praying  that  a 
writ  of  mandamus  be  issued  to  R.  W.  Mellon,  as  clerk 
of  the  county  court  of  Clay  county,  commanding  him  to 
file  the  summons  and  complaint  in  said  county  court. 
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The  facts  disclosed  were  as  follows :  By  an  act  of  the 
legislature  of  1903,  entitled  "An  act  to  repeal  an  act  en- 
titled 'An  act  to  establish  a  county  court  for  the  county 
of  Clay,'  approved  December  13,  1898,  and  all  subse- 
quent dnd  amendatory  acts  relating  to  said  court,  and  to 
transfer  all  the  civil  cases  at  law  and  criminal  cases 
therein  pending,  together  with  all  the  dockets,  papers 
and  books  relating  to  said  cases  in  said  county  court  of 
Clay  to  the  circuit  court  of  Clay  county,  Alabama,  and 
to  transfer  all  the  cases  now  pending  upon  the  equity 
side  of  the  dockets  of  said  court,  together  with  all  the 
dockets,  papers  and  books  of  every  kind  whatsoever,  to 
the  court  of  chancery  of  thcf  county  of  Clay," — said  above 
county  court  of  Clay,  of  which  R.  W.  Mellon  was  clerk, 
was  sought  to  be  repealed. — Acts  of  1903,  p.  255. 

The  notice  published  of  the  introduction  in  the  legis- 
lature of  said  act  of  repeal  was  as  follows: 

"Notice." 

"Notice  is  hereby  given  that  a  bill  will  be  introduced 
in  the  present  legislature  of  Alabama  to  repeal  a  certain 
act,  "To  establish  a  county  court  for  the  county  of  Clay," 
approved  December  13,  1898,  and  to  provide  for  the 
transfer  of  all  cases  pending  in  said  county  court  of  Clay 
at  the  time  of  its  repeal  to  another  court  of  competent 
jurisdiction. 

Also  to  repeal  an  act  "To  amend  sections  eleven  and 
eighteen  of  an  act  entitled  an  act  to  establish  a  county 
court  for  the  county  of  Clay,  approved  December  13th, 
1898,  and  to  add  sections  331/2  thereto,"  approved  March 
2,  1901. 

Also  to  repeal  an  act  "To  abolish  the  county  court  of 
Clay  county  organized  under  the  general  statutes  of  Ala- 
bama, and  to  confer  the  power  and  jurisdiction  of  said 
abolished  court  upon  the  county  court  of  Clay  county 
recently  established  by  this  legislature  for  said  county 
of  Clay,  and  to  provide  for  the  transfer  of  all  cases  pend- 
ing in  said  abolished  court  to  the  new  court  so  estab^ 
lished,"  approved  February  1, 1899. 

Also,  to  repeal  an  act  "To  further  regulate  the  prac- 
tice and  procedure  of  the  circuit  court  of  Clay  county," 
approved  December  13,  1898." 
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Sections  1,  2,  3,  4  of  the  repealing  act  respectively  at- 
tempts to  repeal  said  four  acts,  the  titles  to  which  are 
enumerated  in  the  foregoing  notice. 

The  remaining  sections  of  the  said  repealing  act  seek 
not  only  to  transfer  cases  pending  in,  the  repealed  court 
to  the  circuit  and  chancery  courts  resi)ectively,  but  also 
vest  authority  in  the  clerk  of  the  circuit  court  and  reg- 
istry in  chancery  respectively,  as  to  the  collection  of  all 
accrued  costs  and  to  do  and  to  perform  all  acts  and  dis- 
charge all  duties  in  regard  to  said  records,  dockets,  pa- 
pers, transferred  from  the  county  court  attempted  to  be 
repealed. 

After  the  passage  of  said  repealing  act,  J.  W.  Hooten 
as  plaintiff,  sought  to  file  in  said  county  court  with  the 
clerk  thereof,  the  case  of  J.  W.  Hooten,  Plaintiff  v.  Hill, 
Defendant.  Upon  said  R.  W.  Mellon  refusing  to  file  said 
cause  in  said  county  court,  the  4)etition  in  the  present 
case  was  filed  by  J.  W.  Hooten,  the  plaintiff  in  said 
cause,  asking  for  a  writ  of  mandamus.  Upon  the  hear- 
ing the  judge  of  the  circuit  court  refused  to  issue  the 
writ  of  mandamus  prayed  for.  From  this  judgment,  re- 
fusing to  issue  said  writ,  the  present  appeal  is  prosecu- 
ted, and  the  rendition  thereof  is  assigned  as  error. 

Knox,  Dixon  &  Burr,  Browne,  McElderry  &  Harri- 
son and  E.  J.  Garrison,  for  appellant. — ^The  repealing 
act  is  a  local  law,  and  the  notice  of  the  intention  to  ap- 
ply therefore  should  be  given,  and  this  notice  should 
state  the  substance  of  the  proposed  law. — Constitution 
1901,  §  106.  The  notice  as  given  in  this  case  did  not 
comply  with  this  statutory  provision. — Lancaster  v.  Oaf- 
ford,  i39  Ala.  372 ;  Wallace  v.  Board  of  Revenue,  37  So. 
Rep.  323. 

C.  C.  Whitson,  contra. — The  affidavit  and  proof  of 
notice  in  this  case  shows  that  the  notice  of  the  introduc- 
tion of  the  repealing  act  appeared  once  a  week  for  four 
consecutive  weeks  in  a  newspaper  published  at  Ashland, 
in  Clay  county,  Alabama. 
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Everything  that  the  Constitution  required  to  give  va- 
lidity to  this  act  was  complied  with. — Kumpe  v,  Irwin, 
36  So.  Rep.  1024 ;  titate  ex  rel  Croic  r.  Crook,  123  Ala^ 
657. 

McCLELLAN,  C.  J. — We  are  of  opinion  that  the  act 
of  September  18,  1903,  the  purpose  of  which  was  to  re- 
peal an  act  establishing  a  county  court  in  Clay  county 
of  law  and  equity  jurisdiction,  and  several  other  acts  re- 
lating to  said  county  court,  was  not  constitutionally  en- 
acted for  that  the  notice  of  intention  to  apply  therefor 
did  not  state  the  substance  of  the  bill  which  was  intro- 
duced and  nominally  passed  by  the  legislature.  Some 
of  the  judges  are  of  opinnon  that  the  statement  in  the 
notice  of  the  purpose  to  provide  in  said  act  for  the  trans- 
i  fer  of  cases  pending  in  said  county  court  "to  another 
court  of  competent  jurisdiction"  did  not  cover  the  pro- 
visions in  the  act  whereby  equity  cases  are  transferred 
to  another  court,  viz:  the  chancery  court,  and  cases  at 
law  therein  pending  are  transferred  to  yet  another  court, 
the  circuit  court  of  the  county.  A  majority  of  the  court, 
huwever,  do  not  concur  in  this  view,  but  do  concur  in  the 
proposition  that  such  notice  does  not  cover  that  provis- 
ion in  the  act  whereby  in  effect  jurisdiction  is  conferred 
on  the  circuit  court  to  try  misdemeanors  on  information 
in  the  first  instance,  and  such  caf?es  pending  in  said 
county  court  are  transferred — not  to  a  court  of  existing 
competent  jurisdiction — but  to  the  circuit  court.  These 
considerations  lead  to  the  conclusion  that  the  county 
court  of  Clay  as  established  by  the  act  of  December  13, 
1898,  is  still  in  existence,  and  that  petitioner  Hooten  is 
entitled  to  the  writ  of  mandamus  prayed  to  compel  Mel- 
lon, the  clerk  of  said  court,  to  file  the  complaint  which 
he  tendered,  to  issue  summons  thereon,  etc.,  etc.  The 
judgment  of  the  circuit  court  denying  mandamus  must 
therefore  be  reversed.    The  cause  will  be  remanded. 

Reversed  and  remanded. 

HARA.LSOX,  Tyson,  Anderson  and  Denson,  J. J.,  con- 
curring. 

DowDELL  and  Simpson,  J.J.,  dissenting. 
Vol.  142. 
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Nashville,  Chattanoogra  &  St.  LouIh      ii«  ^^I 
Railway  Co.  v.  Harris. 

Action  to  recover  Damages  for  Personal  Injury. 

1  WantoUf  wilful  or  intentional  negligence;  insufficiency  of  evi- 
dence to  support  count  charging  same. — In  an  action  against 
a  railroad  company,  the  affirmative  charge  should  be  given 
against  a  count,  charging  wanton,  willful  or  intentional 
negligence,  where  the  only  evidence  tending  to  support  same 
was  that  the  whistle  was  not  sounded  nor  the  bell  rung,  as 
the  train  approached  the  crossing  near  which  plaintiff  was 
injured. 

2.  Trespass  upon  railroad  track;  when  child  incapal>l€,  by  reason 

of  tender  age,  of  exercising  discretion,  may  commit. — A  child 
incapable,  by  reason  of  tender  age,  from  exercising  discretion 
may  become  a  trespasser  upon  the  same  facts  that  would  im- 
press that  character  upon  a  person  of  legal  discretion,  and 
this  is  true,  although  the  .child  would  be  incapable  of  contrib- 
utory negligence. 

3.  Same;  same;  case  at  bar. — Where  a  little  child  nineteen  months 

old  came  on  the  track  at  the  crossing,  and,  seeing  the  train, 
turned  up  the  track,  went  several  feet  away  from  the  crossing, 
stopped  and  stood  gazing  at  the  approaching  engine,  she  be- 
came a  trespass  on  the  railroad  company's  track. 

4.  Same;  duty  of  railroad  company. — A  railroad  company  owes  no 

duty  to  a  trespasser  upon  its  track  other  than  to  resort  to  all 
reasonable  means  to  avoid  injuring  such  trespasser  after  its 
servants  become  aware  of  the  trespasser's  presence  and  peril. 

5.  Failure  to  give  statutory  signal  at  railroad  crossing  ;effect  in 

case  of  injury  to  trespasser. — Where  a  little  child  in  the  act 
of  crossing  a  railroad  track,  on  the  approach  of  an  engine, 
which  had  failed  to  give  the  statutory  signal,  turned  up  the 
track,  approached  the  engine  and  thereby  became  a  trespasser, 
the  railroad  company  is  liable  for  injuries  sustained  if  it  be 
shown  that  the  child  would  not  have  entered  upon  the  cross- 
ing had  the  signal  been  given. 

6.  Same;  same. — Where  it  is  shown  that  the  trespasser  would  not 

have  heeded  the  signals  if  given,  failure  to  give  same  does  not 
render  a  railroad  company  liable  for  injuries  to  such  tres- 
passer. 
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Appkal  from  the  Circuit  Court  of  Marshall. 

Tried  before  the  Hon.  J.  A.  Bilbro. 

This  was  an  action  brought  by  the  appellee,  Annie 
Belle  Harris,  suing  by  her  next  friend,  George  T.  Harris, 
against  the  appellant,  The  Nashville,  Chattanooga  &  St. 
Louis  Railway  Company,  for  damages  fftr  personal  in- 
juries sustained  by  appellee.  The  evidence  showed  that 
the  plaintiff,  who  was  a  little  child  nineteen  months  old, 
was  struck  by  an  engine,  belonging  to  plaintiff,  at  or 
near  a  railroad  crossing.  There  were  only  two  eye-wi^ 
nesses  to  the  accident,  the  engineer  and  the  fireman. 
They  testified  that  they  saw  the  child  when  about  one 
hundred  and  fifty  yards  from  the  crossing;  that  she 
came  on  the  crossing  and  then  proceeded  up  the  track 
ten  or  twelve  feet  towards  the  engine,  and  then  stopped. 
The  train  was  going  about  eighteen  miles  an  hour  when 
the  child  was  discovered,  and  about  two  miles  an  hour 
when  she  was  struck.  There  was  evidence  tending  to 
show  that  the  statutory  requirement  to  ring  the  bell  or 
blow  the  whistle  at  the  crossing  was  not  complied  with. 
The  engineer  and  fireman  testified  that  as  soon  as  the 
child  was  discovered  the  track  was  sanded,  brakes  ap- 
plied, the  engine  reversed,  and  everything  in  their  power 
done  to  stop  the  engine. 

The  first  count  of  the  complaint,  as  amended,  sought 
to  recover,  for  the  "wanton,  reckless  or  intentional  neg- 
ligence" of  the  engineer  ,"who,  while  operating,  manag- 
ing, and  controlling  said  engine  on  said  road,  with  reck- 
less, unwarranted  and  dangerous  speed,  did  wantonly 
and  recklessly  strike  and  run  over  plaintiff  at  a  road 
crossing  on  said  railroad."  The  second  count,  as  amend- 
ed, averred,  in  substance,  that  the  plaintiff,  who  was  a 
child  of  tender  age,  incapable  of  exercising  judgment, 
after  having  gone  upon  defendant's  track  "for  the  pur* 
pose  of  crossing  over  or  going  beyond  defencjant's  rail- 
road at  a  public  crossing,"  was  struck  and  injured  by 
the  locomotive,  the  negligence  complained  being  the  fail- 
ure to  ring  the  bell  or  blow  the  whistle  at  the  crossing. 
The  third  count  averred  that  the  negligence  consisted 
in  the  failure  of  the  engineer  to  "use  all  means  within 
his  power,  known  to  skillful  engineers,  to  stop  the  train 
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after  the  discovery  of  the  plain tiflf  upon  the  railroad"; 
the  fourth,  that  the  negligence  consisted  in  "failure  to 
keep  a  proper  lookout  on  approaching  the  place  where 
the  plaintiff  was  injured";  the  fifth,  that  it  consisted  in 
"the  failure  to  have  proper  brakes  and  appliances  for 
stopping  the, train."  The  sixth  count  is  a  rehearsal  of 
the  statements  of  negligence  of  the  other  counts,  stating 
them  in  the  alternative.  Defendant  demurred  to  the 
first  count  on  the  ground  that  same  "joined  an  action  for 
simple  negligence  with  an  action  for  wanton  negligence" ; 
that  it  sought  to  recover  punitive  damages  when  it  did 
not  present  a  case  of  wanton,  willful  or  intentional  neg- 
ligence; and  that  it  failed  to  show  wherein  the  speed  of 
the  train  was  reckless.  The  defendant  demurred  to  the 
other  five  counts  on  the  ground  that  they  did  not  show 
a  cause  of  action,  and  because  complaint  averred  that 
plaintiff  was  a  child  incapable  of  exercising  judgment 
and  discretion,  and  further  averred  that  said  child  en- 
tered upon  the  railway  for  the  purpose  of  crossing  said 
track.  Defendant  also  filed  separate  demurrers  to  each 
count.  The  court  overruled  defendant's  demurrers,  and 
issue  was  joined  on  the  plea  of  the  general  issue  and  the 
statute  of  limitations  of  one  year.  Defendant  requested 
the  affirmative  charge  as  to  each  count,  which  was  over- 
ruled by  the  court,  except  as  to  the  fifth  count. 

There  were  verdict  and  judgment  for  the  plaintiff,  as- 
sessing her  damages  at  |1,000.  The  defendant  appeals 
and  assigns  as  error  the  several  rulings  of  the  trial  court 
as  to  the  pleadings  and  the  evidence,  to  which  exceptions 
were  reserved. 

Oscar  R.  Hundley^  for  appellant. — ^Where  a  count 
avers  wanton  negligence  and  the  facts  set  out  show  only 
simple  negligence,  the  count  is  demurrable. — M.  &  C,  R. 
R,  Co,  V.  Martin,  117  Ala.  367.  One  standing  upon  a 
railroad  track,  and  not  crossing  it,  is  a  trespasser. 
Gla^s  V,  M.  &  C.  R.  R.  Co.,  94  Ala.  587.  The  statute  re- 
quiring ringing  of  bell  or  blowing  of  whistle  at  crossings 
is  not  for  benefit  of  trespassers. 

If  the  engineer  did  all  in  his  power  known  to  skillful 
engineers  to  stop  the  train  as  soon  as  he  saw  the  tres- 
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passef,  he  is  not  guiltv  of  wanton  negligence. — L.  £  N. 
R,  R,  Co.  V,  Gentry,  103  Ala.  635. 

McCoRD  &  McCoRD  and  J.  A.  LusK,  contra. — ^An  in- 
fant under  six  years  of  age  is  not  capable  of  contribu- 
tory negligence. — Bay  Shore  R.  R,  Co.  v.  Harris,  67  Ala. 
6.  If  the  operator  of  the  train  approaching  the  crossing, 
saw  the  child  under  circumstances  rendering  it  probable 
that  it  would  go  on  the  track,  failure  to  so  operate  the 
train  as  to  enable  them  to  stop  in  the  event,  would  not 
be  less  than  wanton. — A.  (x.  S.  R.  R.  Co.  v.  Burgess,  119 
Ala.  555. 

McCLELLAN,  C.  J. — We  deem  it  unnecessary  to  con- 
sider whether  the  first  count  of  the  complaint  sufficiently 
charges  willful,  wantonness,  or  the  like,  since,  assuming 
that  it  does,  we  are  of  opinion  that  no  evidence  was  ad- 
duced on  the  trial  tending  to  prove  such  charge.  The 
only  eye-witnesses  to  the  occurrence  were  the  fireman 
and  the  engineer.  They  each  testified  that  as  soon  as 
the  child  was  seen  by  them  or  either  of  them  approach- 
ing the  track,  the  track  was  sanded,  the  brakes  were  ap- 
plied and  the  engine  was  reversed — that,  in  short,  ev- 
erything possible  to  be  done  to  stop  the  train  before  it 
reached  the  point  where  the  child  came  upon  the  track 
\\as  promptly  done.  The  speed  of  the  train  considered 
with  reference  to  the  place  of  the  accident  afforded  no 
basis  for  an  inference  of  willful,  wanton,  or  reckless  mis- 
conduct on  the  part  of  the  engineer.  Even  if  the  decla- 
ration which  the  witness  Hooper  testified  the  engineer, 
Lane,  made  in  his  presence  to  the  effect  that  he  saw  the 
.  little  child  when  he  was  two  or  three  hundred  yards 
away  from  it,  but  thought  it  was  a  goat,  be  regarded  as 
evidence  in  the  case  for  any  other  purpose  than  the  im- 
peachment of  the  testimony  of  Lane  given  on  the  trial — 
which  it  is  not  (1  Greenleaf  on  Evidence,  §  461f ),  it  has 
no  legitimate  tendency  to  show  that  Lane  willfully  ran 
against  the  child,  or  acted  wantonly  toward  it,  or  was 
recklessly  indifferent  to  its  safety.  There  was  some  ev- 
idence tending  to  show  that  the  whistle  was  not  sounded 
nor  the  bell  rung  as  the  engine  approached  the  crossing, 
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but  this  imported  nothing  beyond  simple  negligence  on 
the  part  of  the  enginemen :  standing  alone  it  afforded 
no  predicate  for  an  inference  of  willifulness  or  wanton- 
ness on  their  part.  The  aflflrmative  charge  requested  by 
the  defendant  against  the  first  count  should  have  been 
given. 

All  the  evidence  goes  to  show  that  the  little  child — a 
toddling  baby  nineteen  months  old — came  on  the  track 
at  the  crossing  and,  seeing  the  train,  turned  up  the  track 
and  after  going  several  feet  away  from  the  crossing, 
stopped  and  stood  looking  at  the  approaching  engine. 
Probably  so  far  as  she  was  capable  of  intention,  the 
child's  purpose  when  it  came  onto  the  track  was  to  cross 
over  and  beyond  it  along  the  road,  and  it  was  open  to  the 
jury  to  so  find  in  line  with  the  averment  of  the  complaint 
in  this  connection.  But  her  subsequent  course  made  her 
a  trespasser  on  defendant's  track — ^none  the  less  so  by 
reason  of  her  tender  age,  for  though  she  could  not  be 
charged  with  cpntributory  negligence,  she  may  be  a  tres- 
passer upon  the  same  facts  that  would  impress  that 
character  upon  a  person  of  legal  discretion — and  being 
a  t^respasser  the  defendant,  from  the  time  she  became 
one,  owed  her  no  duty  other  than  to  resort  to  all  reason- 
able means  to  avoid  injuring  her  after  it,  i.  e.,  its  ser- 
vants, became  aware  of  her  presence  and  peril.  The  evi- 
dence without  conflict  showed  that  this  duty  was  per- 
formed by  the  enginemen ;  that  they  did  all  that  was  pos- 
sible to  do  to  stop  the  engine  before  striking  her. 

There  was  a  tendency  of  the  evidence,  as  we  have  seen, 
to  show  that  the  statutory  signals  for  the  crossing  were 
not  given.  If  there  was  any  room  on  the  evidence  for 
the  jury  to  find  that  she  would  not  have  come  upon  the 
nossin^  had  these  sicjnals  be(»n  given,  the  injury  might 
be  ascribed  to  their  negligent  pretermission.  The  jury 
might  have  concluded  that  she  was  injured  in  conse- 
quence of  the  failure  to  give  these  signals  and  found 
against  the  defendant  on  that  ground,  though  satisfied 
that  the  trainmen  were  not  at  fault  after  she  came  on 
the  track.  But  it  is  not  our  opinion  that  there  was  any 
thing  in  the  evidence  to  justify  such  conclusion.  To  the 
contrary,  the  evidence  shows  affirmatively  that  the  child 
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had  not  the  least  appreciation  of  the  danger  of  going  on 
the  track,  that  her  knowledge  of  the  approach  of  the 
train,  assuming  even  that  «he  was  capable  of  such  knowl-  - 
edge,  made  no  impression  of  danger  whatever  upon  her 
— after  seeing  she  walked  toward  it,  and  'then  stopped, 
gazing  at  it  from  a  position  in  the  middle  of  the  track — 
and  a  finding  that  she  would  have  heeded  the  warning 
of  the  crossing  signals,  had  they  been  sounded,  and  kept 
off  the  track,  is  not  only  unwarranted  by  the  evidence, 
but  would  b^  distinctly  opposed  to  every  manifestation 
the  circumstances  afforded.  To  say  the  least,  such  a 
conclusion  would  be  pure  speculation  and  conjecture 
unsupported  by  any  evidence.  Hence  our  further  con- 
clusion that  the  affirmative  charge  requested  against 
those  counts  of  the  complaint  which  charged  negligence 
on  the  part  of  the  defendant's  servants,  should  have 
been  given :  The  injur)/  is  not  shoitm  to  Tuwe  resulted 
from  the  only  negligence  of  which  there  is  any  evidence. 

We  deem  it  unnecessary  to  discuss  other  rulings  pre- 
sented by  the  record. 

Reversed  and  remanded. 

Tyson,  Simpson  and  Anderson,  J.J.,  concurring. 


Bailey  t\  Blacksher  Co. 

Forcible  Entry  and  Detainer, 

1.  Color  of  title;  when  deed  admissible  as. — In  an  action  of  forci- 

ble entry  and  detainer,  the  plaintiff  after  offering  evidence, 
that  it  was,  prior  to  the  entry  of  the  defendant  on  the  lands 
in  controversy,  in  the  actual  possession  of  another  portion 
of  the  lands  described  in  a  deed  which  also  conveyed  the 
lands  in  dispute,  may  introduce  the  deed  in  evidence  as  color 
of  title. 

2.  Same;  possession  under,  to  what  extends. — ^Mere  color  of  title 

does  not  draw  possession  to  one  who  Is  not  in,  or  does  not 
take,  actual  possession  of  some  part  of  the  land  conveyed; 
Vol.  142. 
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but  possesaio  pedis  of  any  part  of  the  land  conveyed,  in  law, 
is  held  to  be  actual  possession  of  the  entire  tract. 

3.  Same;  possession  under,  requisites  of. — Possession  which  will 

entitle  a  plaintiff  in  an  action  of  forcible  entry  and  detainer, 
to  recover  must  be  such  title  that  if  continued  for  the  neces- 
sary period  would  vest  him  with  the  legal  title  as  against  the 
true  owner,  if  there  were  an  outstanding  title;  and  actual  pos- 
session of  part  of  the  premises  embraced  in  a  deed,  if  accom- 
panied by  disclaimer  of  title  and  possession  and  ownership 
as  to  a  part  not  actually  occupied,  does  not  extend  possession 
under  the  deed  to  the  portion  as  to  which  there  is  a  disclaimer. 

4.  Evidence;  what  admissible  in  forcible  entry  and  detainer. — ^Where 

in  a  suit  of  forcible  entry  and  detainer,  the  question  is  one  of 
actual  possession  and  the  plaintiff  a  corporation  is  relying  upon 
adverse  possession,  any  declaration,  by  an  authorized  agent, 
made  for  it  and  )n  its  behalf  tending  to  show  that  it  did  not 
claim  the  land,  is  admissible  in  evidence  against  it. 
6.  General  c?iarge;when  improper. — Where  the  plaintiff  in  a  forci- 
ble entry  and  detainer  suit,  in  order  to  establish  possession 
of  the  part  of  land  in  dispute,  shows  actual  possession  of  an- 
other part  of  said  land  conveyed  by  a  deed,  and  there  is  evi- 
dence tending  to  show  that  while  holding  actual  possession 
under  the  deed  of  part  of  the  land  conveyed,  there  was  a  dis- 
claimer of  ownership  and  title  as  to  the  part  in  dis- 
pute, the  general  charge  in  favor  of  plaintiff  should  not  be 
given,  but  it  should  be  left  to  the  jury  to  decide  whether 
plaintiff  had  possession  of  the  disputed  lands. 

Appeal  from  the  Circuit  Court  of  Baldwin. 

Tried  before  the  Hon.  Wm.  S.  Anderson. 

This  was  an  action  of  forcible  entry  and  detainer, 
brought  by  the  Blacksher  Company,  a  corporation, 
against  the  appellant. 

During  the  trial  of  the  case,  the  defendant  offered  in 
evidence  a  deed  from  Leatherbury  &  Patterson,  convey- 
ing the  lands  involved  in  the  suit  to  Caroline  Bailey, 
whch  deed  was  dated  March  5th,  1901,  and  also  a  deed 
from  Blacksher  Company  to  D.  D.  Ilall,  giving  a  quit 
claim  to  the  lands  involved  in  this  suit,  together  with 
other  lands.  To  the  introduction  of  each  of  these  deeds 
in  evidence,  the  plaintiff  separately  objected.  The  court 
sustained  each  of  these  separate  objections,  and  to  each 
of  these  rulings  the  defendant  separately  excepted.    The 
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other  facts  of  the  case  are  sufficiently  stated  in  the  opin- 
ion.    From  a  judgment  in  favor  of  the  plaintiff  the  de- 
fendant appeals  and  assigns  as  error  the  several  rulings, 
of  the  trial  court,  to  which  exceptions  were  reserved. 

Ervin  &  McAleer,  Leslie  Hall^  C.  J.  Torrey  and  F. 
S.  Stone,  for  appellant. — We  are  aware  that  a  deed  is 
admissible  for  the  purpose  of  showing  the  boundaries 
of  the  land,  but  this  deed  was  offered  "as  color  of  title," 
and  for  that  purpose  it  was  inadmissible.  In  order  for 
possession  of  a  part  to  constitute  possession  of  the  whole, 
there  must  be  not  only  "absence  of  a  hostile  possession" 
in  some  other  party,  but  one  of  two  other  things  must 
be  shown ;  first  that  the  grantor  in  the  deed  had  posses- 
sion of  the  piece  in  dispute,  so  that  his  deed  would  pass 
such  possession,  or  second,  such  grantor  must  have  had 
the  title  so  that  the  deed  would  pass  his  constructive 
possession. — Turnley  v.  Hannah,  82  Ala.  143;  Barefoot 
V  Wall,  108  Ala.  328;  Farley  v.  Bay  Shell  Road  Co.,  125 
Ala.  197. 

With  the  evidence  showing  the  admissions  of  the  offi- 
cers of  the  Blacksher  Company  in,  the  court  should  not 
have  given  the  affirmative  charge. — Knoicles  v,  Ogletree, 
96  Ala.  557. 

Stevens  &  Lyons,  contra. — Occupancy  of  any  portion 
of  the  land  under  color  of  title  is  actual  possession  of 
the  entire  body  described  in  the  instrument  which  con- 
stitutes the  color  of  title. — Stomll  v.  Fowler^  72  Ala.  78; 
Black  V.  T.  C.  &  I.  Co.,  93  Ala.  111. 

The  alleged  disclaimer  of  ownership  by  the  officers 
of  the  company  could  not  affect  the  possession  of  the 
company  and  that  was  what  was  in  issue  in  this  case. 

TYSON,  J. — The  complaint,  after  amendment,  con- 
tains four  counts.  The  first  three  count  upon  a  forcible 
entry  and  detainer,  and  the  last  upon  an  unlawful  de- 
tainer. 

The  plaintiff,  if  entitled  to  recover,  must  do  so  upon 
the  counts  declaring  on  a  forcible  entry  and  detainer, 
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since  the  testimony  fails  to  show  that  defendant's  entry 
was  by  its  consent. 

On  the  trial  the  plaintiff,  a  corporation,  admitted  to 
be  the  legal  successor  of  the  Dixie  Mill  Company,  after 
offering  evidence  that  it  was,  prior  to  the  entry  of  de- 
fendant on  the  lands  in  controversy,  in  the  actual  pos- 
session of  another  portion  of  lands  described  in  a  deed 
executed  by  one  Ferguson  to  its  Dixie  Mill  Company, 
which  also  purported  to  convey  the  land,  was  permitted 
to  introduce  in  evidence,  against  the  objection  of  defend- 
ant, that  deed  as  color  of  title.  In  this  ruling  there  was 
no  error. 

As  said  in  Cunningham  v.  Green,  3  Ala.  130,  "The' 
plaintiff  must  have  proved  a  possession,  either  actual, 
by  having  the  land  under  his  immediate  control  and  do- 
minion ;  or  constructive,  by  being  in  possession  of  a  part 
of  the  tract,  under  color  of  title  for  the  whole." — Turn- 
Uy  V.  Hanna,  82  Ala.  139 ;  Bohannon  v,  StatCy  73  Ala.  47 ; 
Stovall  V.  Fovyler,  72  Ala.  77 ;  Black  v,  Tenn.  Coal,  Iron 
&  R.  R.  Co,,  93  Ala.  109,  111. 

In  the  case  last  cited  it  is  said :  "Mere  color  of  title 
does  not  draw  possession  to  one  who  is  not  in  or  does 
not  take  actual  possession  of  some  part  of  the  land 
conveyed;  but  'possessio  pedis^  of  any  part  of  the  tract 
conveyed,  in  law,  is  held  to  be  the  actual  possession  of 
the  entire  tract.  It  is  not  constructive  possession,  strict- 
ly speaking,  but  actual  possession,  that  a  party  has  un- 
der color  ixt  title  of  the  premises  conveyed.  Technically 
speaking,  in  legal  contemplation,  there  is  no  such  thing 
as  constructive  possession  under  color  of  title." 

In  Stovall  V.  Foicler,  supra,  it  was  expressly  declared 
that,  when  there  is  an  entry  on  land  under  color  of  title 
by  deed,  in  legal  contemplation,  there  is  "actual  posses- 
sion to  the  extent  of  the  boundaries  contained  in  the 
WTiting,  and  this,  though  the  title  conveyed  is  good  for 
nothing."  Of  course,  the  deed  in  this  character  of  action 
cannot  be  looked  to  for  the  purpose  of  determining 
whether  the  plaintiff  acquired  a  title  to  the  land  in  con- 
troversy. To  permit  this  to  be  done  would  violate  Sec- 
tion 2135  of  the  Code,  which  prohibits  the  estate  or 
merits  of  the  title  to  be  enquired  into.    But  as  we  have 
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said,  it  was  clearly  competent  evideDce,  as  color  of  title, 
to  show  the  extent  of  plaintiff's  possession  claimed  to 
the  preiiiises  in  controversy. — Turnley  \\  Hanna,  supra. 
And  we  think  the  record  suflBciently  discloses  the  limita- 
tion upon  its  operation  to  this  purpose.  However,  to 
entitle  the  plaintiff  to  recover,  the  testimony  must  es- 
tablish such  an  actual  possession  to  the  land  in  contro- 
versy, as  that  if  continued  for  the  necessary  period,  the 
possession  would  vest  in  him  a  legal  title  to  it  against 
the  true  owner,  if  there  was  such  outstanding  title  to  it. 
O'Donohue  v.  Holmes,  107  Ala.  489.  This,  of  course,  in- 
volves the  issue  of  fact  as  to  whether  or  not,  plaintiff 
^claimed  the  land  in  controversy,  notwithstanding  it  was 
embraced  in  the  deed.  Although  it  may  be  named  in  the 
deed,  yet  if  plaintiff  did  not  claim  to  be  the  owner  of  it, 
clearly  its  actual  possession  of  another  portion  of  the 
tract  described  in  the  deed,  under  the  principle  an- 
nounced, cannot  be  extended  to  this  land. 

In  order  to  establish  its  claim  of  ownership  to  this 
land,  the  plaintiff,  independent  of  the  deed,  offered  tes- 
timony tending  to  prove  this  fact.  However,  in  order 
to  contradict  this,  the  defendant  introduced  in  evidence 
certain  conversations  had  with  the  president  of  the  plain- 
tiff corporation  and  its  superintendent  with  reference 
to  a  sale  of  this  piece  of  land,  which  if  believed  by  the 
jury,  would  have  authorized  them  to  construe  what  was 
said  by  each  of  these  officers  as  disclaiming  on  the  part 
01  the  plaintiff  any  interest  in  or  claim  to  it.  Of  course, 
if  the  title  had  been  in  controversy  and  the  plaintiff  was 
not  relying  upon  adverse  possession  to  sustain  its  right 
of  recovery,  no  declaration  made  by  its  oflBcers  to  the 
effect  that  it  did  not  own  or  claim  to  own  the  land 
w-ould  or  could  deprive  it  of  a  title  acquired  by  a  con- 
veyance. But  the  question  here  under,  consideration  is 
one  of  actual  possession  and  relying,  as  the  plaintiff 
must  do,  upon  an  adverse  possession  any  declaration,  by 
an  authorized  agent,  made  for  and  in  its  behalf,  tending 
to  show  that  it  did  not  claim  the  land,  is  evidence  against 
it,  upon  the  issue  under  discussion  which  the  defendant 
was  entitled  to  have  the  jury  pass  upon. 
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We  are,  therefore,  of  the  opinion  that  the  case  should 
have  been  submitted  to  the  jury,  and  that  the  affirmative 
charge  given  at  plaintiff's  request  was  error. 

The  deeds  offered  in  evidence  by  defendant  were 
properly  excluded. — Vunnlncfham  v.  Green,  supra. 

Reversed  and  remanded. 

McClellax^  C.  J.,  Simpson  and  Andeeson,  J.  J.,  con- 
curring. 


O'Bryan  Bros.  v.  Webb  et  al. 

Action  against  Sheriff  an  his  Official  Bond. 

1.  Bheriff;  duty  and  liability  after  levy  of  attachment. — ^Whlle  It 

is  the  duty  of  a  sheriff,  who  has  the  custody  of  property  under 
the  levy  of  an  attachment,  to  preserve  it  and  keep  it  safely, 
he  is  not  an  insurer  of  the  property  against  fire;  and  it  is  in- 
cumbent upon  him  only  to  use  that  reasonable  care  and  dili- 
gence in  keeping  such  property,  which  a  man  of  ordinary  dis- 
cretion and  Judgment  might  reasonably  be  expected  to  use  in 
reference  to  his  own  property;  and  if  while  in  the  exercise 
of  such  care,  the  property  is  destroyed  by  fire,  while  in  his 
custody,  the  sheriff  is  not  liable  for  a  breach  of  his  official 
bond. 

2.  Sheriff;  breach  of  official  bond;  sufficiency  of  complaint. — In  an 

action  against  a  sheriff  and  the  sureties  on  his  official  bond  to 
recover  damages  for  the  breach  of  such  bond  by  the  sheriff's 
failure  to  execute  a  writ  of  venditioni  exponas,  it  is  necessary 
that  the  complaint  should  aver  that  the  failure  to  execute 
such  writ  was  wrongful,  negligent,  and  the  like;  and  in  the 
absence  of  such  averment  the  complaint  Is  subject  to  demurrer. 

Appeal  from  the  Circuit  Court  of  Cherokee. 

Tried  before  the  Hon.  J.  A.  Bilbro. 

This  action  was  brought  on  Feb.  27th,  1902,  by  the  ap- 
pellants against  the  appellee,  James  M.  Webb,  a  sheriff 
of  Cherokee  county,  and  a  surety  on  his  official  bond,  and 
sought  to  recover  for  Webb's  failure  to  execute  a  writ  of 
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vinditimia  exponas  and  thereby  collect  money  upon  a 
judgment  which  the  plaintiffs  had  recovered  in  an  attach- 
ment suit  against  one  J.  E.  Abernethy.  The  complaint 
as  originally  filed  contained  two  counts. 

"  In  the  first  count  of  the  complaint,  the  plaintiff  claim- 
ed damages  for  the  breach  of  the  official  bond  of  Webb, 
which  was  alleged  to  have  been  executed  by  him,  and  the 
other  defendant  as  surety,  for  the  faithful  performance 
by  Webb  of  the  duties  required  by  him  by  law  as  sheriff 
of  Cherokee  County.  It  w^as  then  averred  in  the  com- 
plaint that  the  conditions  of  this  bond  had  been  broken 
in  that  said  Webb  had  not  faithfully  performed  the  duties 
of  the  office;  that  on  Jan.  21st,  a  writ  of  venditioni  ex- 
pottos  w^as  issued  in  an  attachment  suit  by  the  complain- 
ants against  one  Abernethy,  directing  said  defendant 
Webb  to  sell  the  stock  of  goods  of  said  Abernethy  upon 
which  he  had  levied  an  attachment,  and  which  stock  of 
goods  was  in  possession  of  said  sheriff,  by  virtue  of  the 
levy  of  said  writ  of  attachment ;  that  the  plaintiffs  recov- 
ered a  judgment  in  said  attachment  suit  against  Aberne- 
thy on  Jan.  20, 1902 ;  that  said  writ  of  venditioni  cxpotiqS 
was  placed  in  the  hands  of  said  Webb  as  such  sheriff  on 
Jan.  21th,  1902 ;  "and  that  he  has  wholly  failed  to  execute 
the  same  by  a  sale  of  said  property  as  required  by  the 
mandate  of  said  writ,  by  reason  of  which  failure  plain- 
tiffs' said  judgment  remains  wholly  unsatisfied,  to  the 
damage  of  the  plaintiffs  as  above  stated." 

The  second  count  of  the  complaint  in  setting  out  the 
prerogatory  averments  averred  the  failure  of  Webb  com- 
plained of  in  the  following  words:  "That  said  James  M. 
Webb  failed  to  secure  the  said  property  as  levied  on  that 
the  same  might  be  sold  to  satisfy  plaintiffs'  said  judg- 
ment, and  by  reason  of  such  failure  the  said  property, 
on,  to-wit,  the  1st  day  of  February,  1902,  while  still  in 
his  possession  under  said  writ  of  attachment,  became 
wholly  destroyed,  whereby  plaintiffs'  said  lien  of  attach- 
ment became  of  no  avail,  and  their  said  judgment  wholly 
unsatisfied,  to  the  damage  of  the  plaintiff,  as  aforesaid."' 
The  defendants  demun^ed  to  the  first  and  second  counts 
of  the  complaint  upon  the  following  grounds:    "(1).    It 
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alleges  the  failure  on  the  part  of  the  said  sheriff  to  sell 
the  property  named  in  said  count  without  showing  that 
such  sale  could  have  been  eflfe(*ted  by  the  exercise  of  due 
diligence  on  the  part  of  said  sheriff."  (2).  Said  count 
does  not  aver  that  the  failure  on  the  part  of  said  sheriff 
to  sell  the  property  referred  to  in  said  count,  or  to  make 
the  money  on. said  process  was  due  to  any  neglect  or 
omission  of  duty  on  the  part  of  said  sheriff." 

This  demurrer  wa«  sustained,  and  thereupon  the  plain- 
tiffs amended  their  complaint.  The  trial  was  had  upon 
plea  joined  upon  the  plea  of  general  issue  to  the  amended 
complaint. 

It  was  shown  by  the  evidence  that  the  plaintiffs  insti- 
tuted an  attachment  suit  against  one  J.  E.  Abemethy; 
that  the  writ  of  attachment  issued  in  said  suit  was  levied 
upon  stock  of  merchandise  of  said  Abernethy  and  said 
merchandise  was  thereby  taken  in  possession  of  the  de- 
fendant Webb  as  sheriff  of  Cherokee  county;  that  sub- 
sequent to  the  levy,  the  plaintiff  recovered  a  judgment  in 
said  suit  againstAbernethy  on  Jan.  20th,  1902;  and  upon 
the  recovery  of  this  judgment,  a  writ  of  venditioni  expo- 
nas was  issued,  and  placed  in  the  hands  of  the  sheriff  on 
Jan.  21st,  1902 ;  that  while  said  writ  was  in  the  hands  of 
the  sheriff,  and  before  he  had  sold  the  goods  thereunder, 
to-wit,  on  the  night  of  Feb.  1st,  1902,  the  goods  levied  on 
under  the  attachment  were  destroyed  by  fire. 

The  defendant  Webb  as  a  witness  testified  that  he  ad- 
vertised the  goods  for  sale  the  next  day  after  the  writ 
of  venditioni  exponas  was  received  in  his  ofllce.  That  the 
sale  was  to  be  held  on  the  3rd  day  of  February,  1902,  and 
that  the  goods  were  burned  on  the  night  of  Feb.  1st,  1902. 
There  was  other  evidence  introduced  on  the  parti 
of  the  defendant  tending  to  show  that  after  the  levy  of 
the  attachment,  the  storehouse  in  which  the  goods  were 
was  locked  and  fastened  up,  and  that  the  sheriff  and  his 
deputy  went  to  the  storehouse  from  time  to  time  to  see 
that  he  goods  were  alright.  The  plaintiffs  requested  the 
court  to  give  to  the  jury  the  general  affirmative  charge  in 
their  behalf,  and  duly  excepted  to  the  court's  refusal 
to  give  said  charge.    The  plaintiffs  separately  excepted 
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to  the  court's  giving  at  the  request  of  the  defendants  the 
following  written  charges :  ( 2. )  If  the  jury  believe  from 
the  evidence  that  the  goods  were  not  burned  in  con- 
setjuence  of  any  neglect  of  duty  on  the  part  of  the  sheriff, 
then  your  verdict  must  be  for  the  defendant/'  (3.)  If 
the  jury  believe  from  the  evidence  that  the  sheriff  exer- 
cised such  diligence  in  keeping  the  goods  as  an  ordinai^y 
prudent  man  would  employ  about  his  ovm  goods,  then 
he  cannot  be  liable  in  this  case."  (5.)  "If  the  jury  be- 
lieve from  the  evidence  that  the  sheriff  exercised  such  dil- 
igence as  an  ordnary  prudent  man  employs  about  his 
own  property,  he  is  not  liable  in  this  case  whether  the 
property  was  burned  or  stolen."  (8.)  "The  court 
charges  the  jury  that  it  is  not  true  under  the  evidence 
that  the  goods  were  left  in  the  possession  of  J.  E.  Aber- 
nathy,  but  the  evidence  if  believed  shows  that  they  were 
left  in  the  building  of  the  father  of  J.  E.  Abernathy." 

There  were  verdict  and  judgment  for  the  defendant. 
The  plaintiffs  appeal  and  assign  as  error  the  rulings  of 
llie  court  in  sustaining  the  demurrers  to  the  original  com- 
plaint, and  the  several  rulings  of  the  trial  court  to  which 
exceptions  were  reserved. 

Matthews  &  Whiteside  and  Cooke  &  Cooke  for  ap- 
pellants. The  sheriff  had  tlie  right  to  employ  some  one 
to  remove  the  goods  to  a  safe  place,  or  to  employ  some 
one  to  guard  them,  and  our  insistance  is  that  his  failure 
in  this  case  to  do  so  was  gross  negligence.  Kahn,  et  al.  r, 
Locke,  75  Ala.  334;  >^m\th  r.  Htuhlleston,  103  Ala.* 227. 

Whenever  property  in  the  hands  of  a  sheriff  or  consta- 
ble is  purloined  or  otherwise  escai>es  from  custody,  the 
resulting  loss  nmst  be  borne  by  some  one.  It  is  at  least, 
as  must  that  tliis  loss  should  fall  upon  the  oflBcer,  w  hose 
duty  it  was  to  prot(*ct  the  property,  as  that  it  should  fall 
upon  the  plaintiff  or  defendant,  neither  of  whom  has  the 
authoritv  to  afford  such  protection." — 2  Freeman  on  Ex- 
ecution/(2d  Ed.)  §  270;  Croker  on  Sheriffs,  §  §  439  and 
836;  22ud  A.  &  E.  Ency.  of  Law,  (1st  Ed.)  pp.  549,  550; 
Price  V,  Htoiu\  49  Ala.  544  &  550;  also  73  Am.  Dec.  731; 
84  Am.  Dec.  464;  Dorman  r.  Kanc^  5  Allen  38;  Starr  v. 
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Moore,  3  McLean  354;  Drake  on  Attachment,  (4th  Ed.) 
Sec.  294. 

Burnett,  Hood  &  Murphree^  contra, — The  charges 
given  at  the  request  of  the  defendant  were  exact  state- 
ments of  the  law  as  enunciated  by  the  court. — Price  v. 
Stone,  49  Ala.  543 ;  Pattan  v,  Haum,  28  Ala.  618 ;  25  Am. 
4  Eng.  Ency.  Law,  (2  Ed.)  p.  712. 

Mc(^LELLAN,  C.  J.— Action  by  O'Bryan  Brothers 
against  Webb,  sheriff,  and  the  sureties  on  his  official 
bond.  O'Bryan  Brothers  were  plaintiffs  in  action  .to  re- 
cover money  against  one  Abernathy,  in  which  attach- 
ment was  levied  on  stock  of  goods,  and  plaintiffs  had 
judgment  with  order  for  sale  of  attached  property;  the 
sheriff  failed  to  execute  said  venditioni  exponas  and  to 
make  plaintiff's  recover  thereon,  and  for  that  failure  this 
suit  is  brought.  The  defense  was  that  the  property  at- 
tached was  destroyed  by  fire  prior  to  the  advertised  day 
of  sale  without  fault  of  the  officer. 

The  sheriff  having  the  custody  of  the  property  under 
the  levy  of  the  attachment,  it  was  his  duty  to  preserve  it 
and  keep  it  safely,  but  his  duty  was  not  an  absolute  one. 
He  was  not  an  insurer  of  the  property  against  fire,  or 
other  adventitious  destruction  or  loss;  but  it  was  incum- 
bent upon  him  only  to  use  reasonable  care  and  diligence 
in  keeping  it,  the  care  which  a  man  "of  ordinary  discre- 
tion and  judgment  might  rea«(mably  be  expected  to  use 
in  reference  to  his  own  property ;"  and  he  and  his  sureties 
are  liable  only  for  a  loss  which  has  resulted  from  a  fail- 
ure on  his  part  to  use  that  degree  of  care. — Price  r.  Stone, 
49  Ala.  543,  551 ;  25  Am.  &  Eng.  Encv.  Law,  p.  p.  712, 
713. 

Ou  the  evidence  in  this  case,  it  cannot  be  affirmed  as 
matter  of  law  that  the  sheriff  failed  to  exercise  the  de- 
gree of  care  required  of  him  in  the  conservation  of  this 
proi)erty.  Whether  he  did  or  not  was  a  question  for  the 
jury,  and  it  was  properly  submitted  to  the  jury  in  the 
charges  given  at  defendant's  reiiuest. 
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The  remaining  exceptions  reserved  to  the  court's  ru- 
ling on  the  competency  of  evidence,  which  are  insisted 
upon  in  appellant^s  brief,  are  without  merit. 

The  circuit  court  did  not  err  in  sustaining  demurrers 
to  the  original  counts  of  the  complaint.  They  should 
have  averred  that  the  sheriff's  failure  to  execute  the  ven- 
ditioni exponas  T^'as  wrongful,  negligent  or  the  like,  es- 
pecially as  it  appeared  by  them  that  the  order  was  made 
only  a  little  over  a  month  before  the  suit  was  instituted. 
Evidence  that  the  sheriff  had  had  reasonable  time  to 
make  the  sale  and  had  failed  would,  prima  facie,  support 
such  averment  of  wrongful  or  negligent  failure,  leaving 
the  burden  on  defendants  to  bring  forward  special  facts 
in  refutation  of  it. 

Aflirmed. 

Tyson,  Simpson  and  Andbeson,  J.  J.,  concurring. 


Aiigrlin  v.  Thomas. 

Triai  of  the  Right  of  Property. 

1.  Title;  husband  and  wife. — When  there  is  a  controversy  as  to 

whether  property  belongs  to  the  husband  or  to  the  wife,  the 
possession  of  the  husband  is  not  adverse  to  the  wife,  and  such 
possession  is  not  evidence  of  the  husband's  title. 

2.  Same;  same;  repetition  of  charges. — A  charge  setting  forth  above 

principle,  is  not  a  mere  repitition  of  a  charge  that  "the  posses- 
sion of  the  husband  is  the  possession  of  the  wife  when  the 
title  to  the  property  is  shown  to  be  in  the  wife,"  as  said  last 
quoted  charge  ignores  the  consideration  that  the  husband's 
possession  is  not  evidence  against  the  wife's  title. 

Appeal  from  Jacksoij  Circuit  Court. 

Tri(Hi  before  the  Hon.  J.  A.  Bilbeo. 

This  was  a  claim  suit  between  Mai*y  Anglin,  claimant, 
and  Leonard  Thomas,  plaintiff.  Attachment  had  been 
issued,  on  bond  and  affidavit  by  Thomas,  and  levied  upon 
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certain  property,  which  Thomas  alleged  belonged  to  Z. 
T.  Anglin  for  $40.59  and  costs,  and  on  the  trial  of  Mary 
Anglin's  claim  in  the  Justice  Court,  neither  the  defend- 
ant nor  the  claimant  appearing,  there  was  judgment  for 
the  plaintiff.  The  case  was  carried  to  the  circuit  court 
on  a  writ  of  certiorari.  There  was  conflict  in  the  evi- 
dence as  to  the  ownership  of  the  property  levied  upon, 
which  was  in  possession  of  the  husband  and  wife,  living 
together  as  such.  The  jury  found  for  the  plaintiff,  and 
that  the  property  was  that  of  the  husband,  the  defendant, 
and  liable  to  plaintiff's  attachment 

On  the  trial  of  the  cause,  claimant  requested  the  fol- 
lowing charge:  "When  there  is  a  controversy  as  to 
whether  property  belongs  to  the  husband  or  wife,  the  pos- 
session of  the  husband  is  not  adverse  to  the  wife  and  such 
possession  is  not  evidence  of  the  husband's  title."  The 
court  refused  to  give  said  charge,  which  refusal  the  ap- 
pellant assigns  as  error. 

J.  E.  Brown^  for  appellant. — There  can  be  no  title  by 
adverse  possession,  between  the  husband  and  wife,  while 
residing  together,  in  that  relation. — Larkin  v.  Baiy,  111 
Ala.  303;  Stiff  v.  Cobb,  126  Ala.  381;  Allen  v.  Hamilton, 
109  Ala.  634 ;  Bragg  v,  Massey,  38  Ala.  89 ;  Newbrick  v. 
Dugwn,  61  Ala,  251 ;  Giffard  v.  Strauss,  89  Ala.  283. 

Virgil  Bouldin,  contra, — Possession  is  an  act  of  own- 
ership, and  when  coupled  with  evidence  tending  to  show 
the  husband  acquired  the  property  in  his  own  right,  in 
the  first  instance,  possession  may  be  looked  to,  in  connec- 
tion with  evidence,  on  question  of  title.  Jury  was  author- 
ized to  consider  defendant's  possession  and  the  charac- 
ter of  his  dominion  over  the  property,  when  the  wife  seeks 
to  hold  it  against  a  creditor  of  the  husband. — Arnold  v. 
Cofer,  135  Ala.  364. 

ANDERSON,  J. — This  was  a  claim  suit  between  Mary 
Anglin,  claimant  and  Leonard  Thomas,  plaintiff,  grow- 
ing out  of  the  interposition  of  a  claim  to  property  levied 
on  as  the  property  of  her  husband,  the  defendant.  There 
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was  conflict  in  the  evidence  as  to  the  ownership  of  the 
property  levied  upon,  which  was  in  possession  of  the  hus- 
band and  wife  living  together  as  such.  The  jury  found 
for  the  plaintiff,  and  that  the  property  was  that  of  the 
husband,  the  defendant,  and  liable  to  plaintiff's  attach- 
ment. 

There  are  several  assignments  of  error,  but  aJl  seem 
to  have  been  abandoned  in  the  brief  of  claimant's  coun- 
sel, save  the  refusal  of  the  court  to  give  the  following 
charge:  "When  there  is  a  controversy  as  to  whether 
property  belongs  to  the  husband  or  wife,  the  possession 
of  the  husband  is  not  adverse  to  the  wife  and  such  pos- 
session is  not  e^'idence  of  the  husband's  title." 

When  two  persons  are  jointly  in  possession  of  prop- 
erty, the  legal  title  being  in  only  one  of  them,  the  law  re- 
lates the  possession  to  the  title,  and  when  a  husband  and 
wife  living  together  have  a  community  of  posvsession  of 
property,  the  legal  title  to  which  is  in  the  wife,  possession 
of  such  propertv  will  be  referred  to  the  title. — Lark  in  r. 
Bat}/,  111  Ala.  303. 

We  cannot,  therefore,  see,  when  there  is  a  community 
of  possession,  as  in  this  case,  that  the  possession  of  the 
husband  would  be  adverse  to  the  wife's  title  or  evidence 
against  the  same,  and  for  that  reason  said  charge  should 
have  been  given. 

Charges  given  at  the  request  of  claimant,  doubtless 
put  in  the  bill  of  exceptions  to  show  us  that  the  refused 
charge  had  been  substantially  given  are  considered.  We 
are  not  unmindful  of  the  rule  that  it  should  not  work  a 
reversal  of  the  case  when  refused  charges  are  but  well 
repetitions  of  those  given,  even  if  not  in  the  same  lan- 
guage.—aVwh//?  r.  State,  92  Ala.  30. 

Charge  1,  which  is  as  follows,  "The  possession  of  the 
husband  is  the  possession  of  the  wife  when  the  title  to  the 
property  is  shown  to  be  in  the  wife,"  is  the  only  one 
that  bears  any  similarity  to  the  one  in  question  and  we 
do  not  see  how  it  covers  the  salient  features  of  the  re- 
fused charge.    This  given  charge  ignores  the  considera- 
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lion  of  the  husband's  possession  as  not  being  evidence 
against  the  wife's  title. 
Reversed  and  remanded. 

McClellan,  C.  J.,  Tyson  and  Simpson,  J.J.,  concur- 
ring. 


Edwards  et  al.  v.  Edwards. 

Petition  for  a  Tenant  in  Common  for  the  Sale  of  Lands 
and  Division. 

1.  Trust  estate;   creation,   continuance  and  termination  of  trust. 

Where  lands  are  conveyed  to  a  certain  named  person  as  trus- 
tee for  the  use,  benefit  and  behoof  of  his  wife  and  her  children, 
and  in  special  trust  for  the  said  wife  and  her  children  or 
issue  "to  live,  dwell  or  inhalbit  thereon  and  therein,  and  for 
the  support  and  maintenance  of"  the  said  wife,  and  "for  the 
support,  maintenance,  protection  and  education  of  said  chil- 
dren or  issue,"  and  there  is  conferred  upon  the  trustee  the 
power  to  sell  the  corpus  of  the  estate  in  certain  contingen- 
cies for  reinvestment,  to  the  same  uses,  upon  the  death  of 
the  wife  who  was  the  trustee  and  mother,  the  trust  terminates, 
and  the  full  legal  title,  freed  from  such  trust,  unites  with  the 
legal  title  in  the  children  vesting  in  them  an  absolute  fee  sim- 
ple title  in  the  property  conveyed. 

2.  Petition  by  co-tenant  for  sale  of  lands  for  division  should  aver 

petitioner's  interest. — ^Where  a  tenant  in  common  files  a  pe- 
tition to  have  the  property  Jointly  owned  sold  for  division 
upon  the  grounds  that  it  cannot  be  equitably  divided,  the  pe- 
tition should  set  out  the  interest  of  the  petitioner  in  said 
lands,  and  should  pray  a  distribution  of  such  interest  of  the 
proceeds  to  the  petitioner. 

3.  Same;  where  minors  are  interested,  guardians  ad  litem  should 

he  appointed. — In  a  proceeding  to  sell  lands  owned  by  tenants 
In  common  for  division,  where  some  of  the  co-tenants  are  mi- 
nors, it  is  error  for  the  court  to  render  a  decree  without  hav- 
ing the  infant  defendants  represented  by  a  guardian  ad  litem. 

4.  Petition  for  sale  of  lands  for  division;  when  depositions  of  wit- 

nesses should  he  suppressed. — In  a'  proceeding  to  sell  lands 
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owned  jointly  for  division  among  the  co-tenai^ts,  upon  the 
ground  that  the  same  cannot  be  equitably  divided,  where  there 
is  no  notice  of  the  filing  of  interrogatories  given  as  required 
by  the  statute'  (Code  §  §  732,  733,  3181)  the  depositions  taken 
upon  such  interrogatories  should  be  suppressed. 

Appeal  from  the  Probate  Court  of  Autauga. 

Tried  before  the  Hon.  George  S.  Livingston. 

The  proceedings  in  this  case  were  had  upon  a  petition 
filed  in  the  Probate  Court  of  Autauga  county,  by  the  ap- 
pellee, A.  H.  Edwards. 

It  was  averred  in  the  amended  petition  "that  A.  H. 
Edwards,  the  petitioner,  was  a  resident  citizen  of  Au- 
tauga county,  and  was  over  the  age  of  21  years;  that  Hol- 
man  Edwards,  Mary  Edwards,  Sallie  Edwards  and  Mrs. 
B.  F.  Small  were  the  heirs  at  law  of  Dr.  Charles  A.  Ed- 
wards;^' that  Dr.  Charles  A.  Edwards  died  on  June  10th. 
1900,  and  that  on  Dec.  21st,  1889,  the  above  named  Hol- 
man  Edwards  died,  leaving  surviving  him  three  children, 
viz:  Eugene  Edwards,  Marie  Edwards  and  the  peti- 
tioner, A.  H.  Edwards ;  that  on  the  11th  day  of  Septem- 
ber, 1865,  Daniel  Pratt  conveyed  to  the  said  Charles  A. 
Edwards  in  trust  for  the  use  and  benefit  of  Mrs.  Agnes  P. 
Edwards,  wife  of  the  said  Charles  A.  Edwards,  and  the 
children  of  the  said  Agnes  P.  Edwards,  by  the  said 
('harles  A.  Edwards,  which  said  children  were  Holman 
E!dwards,  Sallie  Edwards,  Mary  Edwards  and  Mrs.  B. 
F.  Small,  certain  parcels  or  lots  of  land  specifically  de- 
scribed, lying  in  and  being  situated  in  the  town  of  Pratt- 
ville,  county  of  Autauga  and  State  of  Alabama;  that  the 
petitioner,  A.  H.  Edwards  and  Eugene  Edwards  and 
Marie  Edwards  are  the  children  of  Holman  Edwards, 
deceased,  and  they,  together  with  Sallie  Edw^ards,  Marie 
Edwards  and  Mrs.  B.  F.  Small  are  the  joint  owners  of 
the  lots  of  land  specifically  described  in  the  complaint, 
"that  the  above  mentioned  lots  of  land  cannot  be  equit- 
ably divided  among  the  several  joint  owners  of  the 
same ;"  that  Sallie  Edw^ards,  Mary  Edwards  and  Mrs.  B. 
F.  Small  are  all  over  the  age  of  twenty-one  years.  The 
prayer  of  the  petition  was  as  follows :  "Therefore  your 
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petitioner  prays  that  your  honor  will  grant  a  decree  of 
sale  of  the  said  lots,  for  a  division  thereof  among  the  sev- 
eral joint  owners  as  follows:  a  one- fourth  interest  to 
Miss  Mary  Edwards,  a  one- fourth  interest  to  Miss  Sallie 
Edwards,  and  a.  one-fourth  interest  to  Mrs.  B.  F.  Small, 
all  of  whom  now  reside  at  Chappell  Hill,  in  the  State  of 
Texas,  and  a  one-fourth  interest  to  petitioner,  A.  H.  Ed- 
wards, Eugene  Edwards  and  Marie  Edwards  jointly, 
w^ho  reside  at  Prattville,  Alabama." 

To  the  amended  petition,  the  respondents  demurred 
upon  the  following  grounds :  1.  That  it  was  shown  that 
the  property  sought  to  be  sold  was  conveyed  to  Dr. 
Charles  A.Edwards  in  trust,  and  that  the  probate  court 
had  not  jurisdicion  to  entertain  the  petition  and  decree 
for  the  sale  of  said  lands.  2.  Said  petition  fails  to  show 
what  interest  the  parties  to  said  suit  and  each  of  them 
hold  or  own  in  said  lands.  3.  Said  petition  fails  to  dis- 
close what  interest,  if  any,  the  petitioner  A.  H.  Edwards 
owned  in  said  lands  at  the  time  of  the  filing  of  the  peti- 
tition.  4.  Said  petition  fails  to  show  what  interest,  if 
any,  said  Holman  Edwards,  deceased,  held  in  said  lands 
during  his  lifetime.  5.  Said  petition  shows  that  said 
Holman  Edwards  had  no  interest  in  said  lands  in  his  life- 
time. 6.  The  age  of  Eugene  Edwards  and  Marie  Ed- 
wards are  not  set  out  in  the  petition.  This  demurrer  was 
overruled.  The  respondents  filed  an  answer  to  the  peti- 
tion in  which  they  admitted  the  averments  thereof,  except 
the  averments  as  to  the  children  of  Holman  Edwards 
owning  an  interest  in  said  lands,  which  facts  they  denied 
in  their  said  answer.  They  attached  to  their  said  answer 
the  deed  exec^uted  by  Daniel  Pratt  and  wife  to  said 
Charles  A.  Edwards,  conveying  the  property  described 
in  the  petition.  After  granting  and  conveying  said  lands 
which,  were  described  in  said  deed,  the  said  deed  then 
proceeds  in  Its  habendum  clause,  as  follows :  "That  the 
said  Charles  A.  Edwards  is  to  hold  the  above  mentioned 
and  described  premises  as  trustee,  and  they  shall  be 
held  for  the  use,  benefit  and  behoof  of  Mrs.  Agnes  P.  Ed- 
wards, wnfe  of  said  Charles  A.  Edwards,  and  the  chil- 
dren bv  the  said  Charles  A.  Edwards  and  as  trustee  for 
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them  and  in  special  trust  for  the  said  Agnes  P.  Ed- 
wards and  her  said  children  or  issue,  to  live,  dwell  and 
inhabit  thereon  and  therein,  and  for  the  support  and 
maintenance  of  the  said  Agnes  P.  Edwards,  and  for  the 
support,  maintenance,  protection  and  education  of  the 
said  children  or  issue.  The  above  mentioned  and  de- 
scribed premises  are  to  be  held  only  as  trustee  of  the  said 
Agnes  P.  Edwards  and  the  said  children  or  issue  by  the 
said  Charles  A.  Edwards,  and  are  not  in  any  eyent  what- 
ever to  be  subje{*t  to  the  past,  present  or  future  liabili- 
ties, debts  or  obligations,  either  legal  or  equitable,  of  the 
said  ('has.  A.  Edwards.  And  whenever  the  interest  and 
ccyuvenience  of  the  said  Agnes  P.  Edwards  and  her  said 
children  or  issue,  require,  demand  or  justify  a  sale  of 
the  aforesaid  premises,  then  the  said  trustee,  Chas.  A. 
Edwards,  is  authorized  and  empowered  to  sell  and  con- 
vey the  same  to  the  highest  bidder,  either  at  public  or 
private  sale,  for  cash  or  on  a  credit,  as  he,  said  trustee, 
may  think  best  and  advisable,  and  invest  the  purchase 
money  for  the  same  as  soon  as  collected  in  some  other 
and  suitable  real  estate,  which  real  estate  when  fio  pur- 
chased, is  to  be  held  by  said  trustee  as  the  aforede- 
scribed  premises,  and  subject  to  the  same  trusts,  and  for 
the  same  purposes."  The  petitioner  propounded  interrog- 
atories. The  first  sentence  of  interrogatories  was  as  fol- 
lows :  "Interrogatories  to  be  propounded  to  J.  L.  Alex- 
ander and  J.  T.  Floyd,  in  the  above  entitled  cause"; 
which  sentence  was  then  followed  by  several  interroga- 
t<)rles.  At  the  end  of  s«aid  interrogatories,  it  was  sug- 
gested that  H.  E.  Gipson  be  appointed  commissioner. 
These  interrogatories  were  filed  (m  March  28,  1902.  On 
the  same  day,  to-wit,  March  28th,  1902,  a  commission 
was  issued  to  H.  E.  Gipson.In  the  commission  issued 
by  G.  S.  Livingston,  judge  of  probate  of  Autauga  cpunty, 
to  H.  E.  (Tipson,  it  was  sated  that  he  was  appointed  "as 
commissioner  to  take  the  answers  to  the  interrogatories 
hereunto  attached  of  J.  L.  Alexander  and  H.  J.  May,  ma- 
terial witnesses  for  the  plaintiff,"  in  s^id  cause.  There 
was  no  notice  given  to  respondents  of  the  filing  of  said 
interrogatories,  and  there  were  no  cross  interrogatories 
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propounded.  The  depositions  of  these  witnesses  as  re- 
turned by  the  commissioner  set  out  at  length  the  answers 
of  the  said  J.  L.  Alexander  to  the  several  interrogatories 
propounded,  which  answers  were  signed  by  Alexander. 
Immediately  following  the  deposition  of  H.  J.  May, 
which  after  stating  his  name,  age  and  residence  in  answer 
to  the  first  interrogatories,  then  proceeds  as  follows: 
"On  hearing  the  other  deposition  of  J.  L.  Alexander  read 
over,  H.  J.  May  subscribed  his  name  to  the  same  and 
adopts  them  as  his  deposition  to  the  same  interrogato- 
ries." There  then  follows  the  signature  of  H.  J.  May. 
It  was  shown  by  the  deposition  of  J.  L.  Alexander  that 
Mrs.  Agnes  P.  Edwards,  the  wife  of  Dr.  C.  A.  Edwards, 
was  dead  at  the  time  of  the  filing  of  the  petition ;  and  the 
witness  Alexander  further  testified  that  the  property 
which  was  jointly  owned  by  the  parties  to  the  suit  could 
not  be  exjuitably  divided. 

There  was  appointed  no  guardian  ad  litem  for  Eugene 
Edwards  and  Marie  Edwards,  who  were  minors. 

Before  entering  upon  the  trial  of  the  cause,  the  re- 
spondents moved  the  court  to  suppress  the  depositions 
of  the  witness  J.  L.  Alexander  and  H.  J.  May  taken  in 
behalf  of  this  cause  upon  the  following  grounds:  1. 
Because  said  dejmsitions  were  not  taken  as  in  chancery 
cases.  2.  The  interrogatories  propounded  by  the  wit- 
nesses were  filed  in  the  office  of  the  judge  of  probate  of 
Autauga  county,  Alabama,  on  the  28th  day  of  March, 
1902,  and  a  commission  to  take  the  depositions  thereon 
was  issued  on  the  same  day.  3.  Said  cause  was  not  at 
issue  when  said  interrogatories  were,  filed  and  commis- 
sion was  issued  to  take  said  depositions.  4.  The  defend- 
ant nor  any  of  them,  nor  their  attorneys  or  solicitors 
were  served  with  notice  for  ten  days  of  the  filing  of  the 
interrogatories.  5.  Copies  of  said  interrogatories  were 
not  served  upon  the  opposite  parties  or  their  attorneys. 
6.  The  place  or  places  of  residence  of  the  witnesses  was 
not  given,  nor  was  affidavit  made  that  same  was  un- 
known.' 7.  The  interrogatories  filed  in  the  court  were 
for  the  purpose  of  taking  the  testimony  of  J.  L.  Alexan- 
der and  J.  T.  Floyd,  as  witnesses,  whereas  a  commission 
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was  issued  to  take  the  deposition  of  J.  L.  Alexander  and 
H.  J.  May*  8.  Because  the  witness  H.  J.  May  did  not 
answer  the  interrogatories  propounded  to  him.  9.  Be- 
cause the  deposition  of  H.  J.  May  was  not  taken. 

The  court  overruled  the  motion  to  suppress  the  depo- 
sitions, and  from  this  ruling  the  defendant  duly  except- 
ed. The  depositions  were  introduced  in  evidence,  and 
the  copy  of  the  deed  from  Daniel  Pratt  and  wife  to  Dr. 
Charles  A.  Edwards  was  also  introduced  in  evidence. 
Upon  the  introduction  of  all  the  evidence  tihe  court  ren- 
dered a  decree  granting  the  prayer  of  the  petitioner,  and 
ordering  the  property  sold.  From  this  decree  the  re- 
spondents appeal,  and  assign  as  error  the  overruling  of 
their  demurrers  to  the  petition,  the  rendition  of  the  de- 
cree and  the  other  rulings  of  the  trial  court  to  which  ex- 
ceptions were  reserved.  ' 

Graham  &  Stbiner,  for  appellant. — It  is  the  settled 
law  of  this  State  that  where  an  estate  "is  one  merely  in 
trust,  the  probate  court  has  no  jurisdiction  to  order  a 
sale  of  it  for  distribution." — Rice  v,  Drennen,  75  Ala.  p. 
338;  Wimberly  v,  M'imberly,  38  Ala.  40,  and  authorities 
therein  cited;  Crcnshww  v.  Crenshaw,  127  Ala.  208. 

The  trust  involved  in  this  case  is  an  active  trust,  and 
therefore  the  title  to  the  property  sought  to  be  sold  is 
held  in  trust  and  consequently  the  probate  court  is  with- 
out jurisdiction  in  the  premises. — 1  Perry  on  Trusts 
(5th  ed.)  par.  18;  Simmons  v,  Richardson,  107  Ala.  697; 
Robinson  v.  Fierce,  118  Ala.  273;  Huntington  v.  Spear. 
131  Ala.  414. 

A  trust,  such  as  created  by  the  Pratt  deed,  cannot  be 
terminated  except  by  operation  of  law,  by  its  limitations 
or  by  act  of  the  parties. — 27  Am.  &  Eng.  Ency.  of  Law 
{1st  ed.)  309;  see  also  Whitloic  v.  Echols,  78  Ala.  206; 
Foster  t\  Ballwntine,  126  Ala.  393;  Wharton  v.  Moraine, 
62  Ala.  201. 

The  guardian  ad  litem  for  the  infant  defendants  should 
have  been  appointed. — Code,  §  3180.  The  depositions 
should  have  been  suppressed,  because  they  were  not  taken 
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as  in  chancery  cases. — Rule  50  Chanc.  Pro.  Code,  §§  71, 
732  and  3180. 

Guy  Ricb^  contra. — The  court  had  jurisdiction  of  this 
cau»e.— Code  1896,  §  3161 ;  Wilkitison  v.  Stewart,  74  Ala. 
198 ;  McMath  v,  Debardeleben,  75  Ala.  65 ;  Mathetcs  v. 
Mathexcs,  104  Ala.  303. 

The  trust  estate  created  by  the  deed  of  Daniel  Pratt  to 
Dr.  Charles  A.  Edwards  terminated  upon  the  death  of 
Agnes  P.  Edwards,  and  the  fee  simple  title  in  the  prop- 
erty conveyed  vested  absolutely  in  the  children  of  Agnes  i^ 
P.  Edwards. — McBrayer  v,  Cariker,  64  Ala.  50 ;  Schafer 
V.  Lavretta,  57  Ala.  14 ;  Bercy  v.  Lavretta,  63  Ala.  374 ; 
Tindal  v,  Drake,  51  Ala.  574;  Wilkerson  v.  May,  68  Ala. 
33.  The  depositions  should  not  have  been  suppressed. 
Wisdou)  V.  Reeves,  110  Ala.  418;  Tho7nas  v,  Degraffen- 
reid,  27  Ala.  561. 

McCLELLAN,  C.  J.— Section  983  of  the  Code  pro- 
vides: ♦  ♦  ♦  "Any  instrument  in  writing  signed  by 
the  grantor,  or  his  agent  having  a  written  authority,  is 
effectual  to  transfer  the  legal  title  to  the  grantee,  if  such 
was  the  intention  of  the  grantor,  to  be  collected  from  the 
entire  instrument."  This  provision  is  remedial  and, 
therefore,  to  be  liberally  construed  to  the  end  of  giving 
the  intended  operation  to  a  deed  though  it  be  inartifl- 
cially  drawn  and  lacking  in  positive  or  direct  expression 
of  the  grantor's  intention.  The  principle  of  the  statute 
was  patent  in  the  construction  and  interpretation  of  the 
deed  involved  in  the  case  of  Mclirayer  v.  Cariker,  64  Ala. 
50.  It  was  there  held  that  by  a  conveyance  to  Sidney 
S.  Cariker  in  trust  for  his  mother  and  her  living  and  af- 
terborn  children  the  grantor  intended  that  the  trust 
should  continue  only  during  tlie  life  of  the  mother,  and 
that  upon  her  death  the  full  legal  title  freed  from  the 
trust  should  unite  with  the  equitable  title  in  her  children ; 
and  the  conveyance  was  given  effect  accordingly  though 
it  contained  no  words  to  that  effect.  The  result  was 
reached  mainly  upon  the  considerations  that  "the  pres- 
ervation of  the  l^al  title  until  they  who  were  entitled  to 
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take  as  after-bom  children  could  be  ascertained,  is  the 
characteristic  of  the  trust,  distinguishing  it,  if  it  is  dis- 
tinguishable, from  a  naked,  dry,  or  passive  trust,  which 
the  statute  [of  uses]  divests  and  removes  as  an  obstacle 
to  the  union  in  the  cestui  qtie  trust  of  the  legal  and  equi- 
table estate,"  and  that  as  all  the  ultimate  beneficiaries 
were  necessarily  ascertained  at  the  death  of  the  mother, 
the  extension  or  enlargement  of  the  estate  of  the  trustee 
beyond  her  life,  "intercepting  the  vesting  of  the  fee  sim- 
ple, legal  estate  in  the  cestui  que  trust,  would  be  without 
an  object  and  of  detriment  to  them." 

The  deed  involved  in  the  case  before  us  is  like  that 
considered  in  McBrayer  v.  Gcuriker,  in  respect  of  the  ab- 
sence from  it  of  all  stipulation  or  declaration  as  to  the 
term  of  the  trust,  how  long  it  shall  continue,  or  when  it 
shall  terminate.  So  far  as  the  grantor  here  has  expressed 
himself  he  may  have  intended  the  trust  to  continue  for- 
ever. But  he  could  not  in  fact  have  meant  that,  because 
the  trust  is  for  the  benefit  of  certain  persons,  and  those 
persons  cannot  live  forever  to  take  the  benefit.  Nor 
could  he  even  have  intended  that  the  trust  should  con- 
tinue during  the  lives  of  the  beneficiaries,  because  the 
ends  to  be  subserved  by  the  trust  could  be  fully  accom- 
plished short  of  the  deaths  of  all  the  beneficiaries ;  and 
it  is  familiar  law  that  a  trust  estate  of  this  sort  ceases 
as  soon  as  the  purposes  of  its  creation  have  been  accom- 
plished. This  trust  was  an  active  trust,  in  contradis- 
tinction from  a  dry,  naked  trust,  which  the  Statutes  of 
Uses  executes.  The  conveyance  has  the  feature  which 
was  assumed  in  McBrayer  v,  Cariker,  to  save  a  similar 
trust  from  the  operation  of  that  statute:  Its  beneficia- 
ries were  Mrs.  Edwards  and  her  living  and  after-born 
children.  Proceeding  here  upon  the  assumption  in- 
dulged in  that  case  this  feature  would  have  kept  the 
trust  alive  until  the  death  of  Mrs.  Edwards,  since  that 
event  would  have  ascertained  and  fixed  the  ultimate  ben- 
eficiaries; and  by  the  same  token  the  trust  would  then 
have  terminated  had  its  purpose  only  been  to  keep  the 
property  intact  to  certain  uses  until  such  beneficiaries 
were  thus  ascertained.    But  this  was  not  the  sole  purpose 
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of  the  creation  of  this  trust.  One  other  important  fea- 
ture of  this  conveyance  which  did  not  appear  in  the  Cari- 
ker  deed  is  the  power  and  duty  conferred  and  imposed 
upon  the  trustee  to  sell  the  corpus  of  the  estate  in  certain  v^ 
contingencies  for  reinvestment  to  the  same  uses.  But 
so  far  a«  this  characteristic  is  concerned  the  trust,  but 
for  yet  other  conditions  of  this  conveyance,  would  still 
have  terminated  on  the  death  of  Mrs.  Edwarda  These 
other  conditions  are  that  the  property  was  to  be  held  by 
the  trustee  as  a  home  for  the  wife  of  the  trustee  and 
their  children,  and  for  her  support  and  maintenance,  and 
"for  the  support,  maintenance,  protection  and  education'^ 
of  said  children.  The  language  of  the  instrument  in  this 
connection  is  as  follows :  "That  the  said  Charles  A.  Ed- 
wards is  to  hold  the  above  mentioned  and  described 
premises  as  trustee  and  they  shall  be  held  for  the  use, 
benefit  and  behoof  of  Mrs.  Anges  P.  Edwards,  wife  of 
said  Charles  A.  Edwards,  and  her  children  by  the  said 
Charles  A.  Edwards,  and  as  trustee  for  them  and  in 
special  trust  for  the  said  Agnes  P.  Edwards  and  her  said 
children  or  issue,  to  live,  dwell  and  inhabit  thereon  and 
therein,  and  for  the  support  and  maintenance  of  the  said 
Agnes  P.  Edwards,  and  for  the  support,  maintenance, 
protection  and  education  of  said  children  or  issue.  The 
above  mentioned  and  described  premises  are  to  be  held 
only  as  trustee  of  the  said  Agnes  P.  Edwards  and  the 
said  children  or  issue  of  the  said  Charles  A.  Edwards, 
and  are  not  in  any  event  whatever  to  be  subject  to  the 
past,  present  or  future  debts  or  obligations,  either  legal 
or  equitable,  of  the  said  Charles  A.  Edwards."  It  is 
clear  upon  this  language  that  the  grantor  contemplated 
that  the  lands  should  be  held  and  maintained  by  the 
trustee  as  a  home  for  both  Mrs.  Edwards  and  her  chil- 
dren, not  only  during  her  life,  but  so  long  after  her  death 
as  the  children  or  any  of  them  continued  of  an  age  entit-  v^ 
ling  them  to  the  protection  and  shelter  of  the  parental 
roof  and  to  the  maintenance  incident  thereto,  and  to  such 
education  as  was  customary  under  their  circumstances  of 
neighborhood,  family  and  pecuniary  conditions.  Assum- 
ing that  the  children  were  of  such  immature  age  at  the 
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death  of  their  mother,  it  is  manifest  that  the  grantor's 
purpose  as  to  them  would  have  been  thwarted  and  de- 
feated if  thereupon  the  trust  had  terminated  and  the 
legal  title  had  passed  into  them  as  tenants  in  common 
with  the  necessarily  consequent  right  in  each  to  have  the 
lands — the  home — sold  and  the  proceeds  distributed 
among  them.  In  such  event  the  home  would  have  been 
broken  up,  and  the  rights  of  all  "to  live,  dwell  and  in- 
habit thereon  and  therein,"  and  to  be  supported,  main- 
tained, protected  and  educated  by  and  out  of  the  whole 
estate  would  have  been  defeated  and  destroyed.  Then, 
too,  some  of  the  children  might  at  the  time  of  Mrs.  Ed- 
wards' death  have  attained  their  majority,  or,  short  of 
that,  have  received  the  support,  protection  and  education 
contemplated,  and  been  emancipated,  while  others  of 
them  might  yet  have  been  of  such  tender  years  as  for  a 
long  time  afterwards  to  require  the  maintenance  of  the 
home  for  their  nurture  and  protection  and  its  rents,  in- 
comes and  profits  for  their  support  and  education. 
Hence  the  termination  of  the  trust  at  the  mother's  death 
would  not  only  have  deprived  the  younger  children  of 
the  use  declared  in  their  favor  by  the  instrument,  but 
would  have  operated  to  palpable  inequality  and  inequity 
through  the  distribution  which  would  have  followed  in 
that  the  older  children  would  have  received  all  the  ben- 
efits of  the  trust  estate  and  their  full  distributive  shares 
in  the  proceeds  of  the  corpus  of  the  property  while  the 
younger  w^ould  have  enjoyed  none  of  the  benefits  or  only 
a  part  of  the  benefits  of  the  trust  and  no  more  than  the 
othei-s  on  distribution.  The  only  way  to  avoid  such  un- 
just consequences,  and  to  secure  to  all  the  children  the 
full  benefits  of  the  trust  estate,  the  only  way  to  give  ef- 
fect to  the  manifest  intention  of  the  grantor,  is  to  hold 
that  this  conveyance  created  an  active  trust  to  continue 
in  every  event  for  the  life  of  Mrs.  Edwards,  and  after  her 
death  during  the  minority  of  the  youngest  child,  or  at 
least  until  the  youngest  child  had  received  the  contem- 
plated support,  protection,  shelter  and  education  from 
and  out  of  the  estate  and  reached  an  age  meet  for  eman- 
cipation and  had  been  emancipated  from  the  home  pro- 
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vided  by  the  instrument.  This  construction  assumes  the 
execution  of  the  trust  according  to  the  intention  of  the 
gvantor>  and  puts  an  end  to  the  trust  when  its  objects 
have  been  thus  attained,  uniting  the  legal  with  the  equit- 
able title  in  the  cestui  qive  trust,  upon  the  consideration 
that  enlargement  of  the  trust  estate  beyond  that  point, 
thereby  further  "intercepting  the  vesting  of  the  fee  sim- 
ple, legal  estate  in  tjie  cestui  que  trtJist,  would  be  without 
an  object,  and  of  detriment  to  them." — McBrayer  v.  Car- 
ike  r,  supra.  That  case,  as  we  have  seen,  is  on  all-fours 
with  this  one  in  respect  of  the  want  of  an  express  limita^- 
tion  of  the  estate  over  after  the  trust  should  terminate; 
and  in  its  holding  that  upon  that  event  the  legal  estate 
in  fee  united  with  the  equitable  estate  already  in  the  chil- 
dren, it  is  a  direct  authority  for  the  like  proposition 
here  that,  at  latest,  upon  the  coming  of  age  of  the  chil- 
dren of  Mrs.  Edwards  they  became  holders  of  the  legal, 
as  they  had  all  along  been  the  holders  of  the  equitable, 
title  in  fee.  It  was  made  to  appear  on  the  hearing  below 
that  Mrs.  Edwards  was  dead,  that  one  of  her  four  chil- 
dren was  also  dead,  and  that  each  of  her  other  children 
was  over  the  age  of  twenty-one  years.  It  was  also  shown, 
though  perhaps  not  necessary,  that  Charles  A.  Edwards, 
the  trustee,  had  died  recently  before  the  filing  of  the  peti- 
tion. It  is  clear,  therefore,  that  the  trust  had  termina- 
ted, and  that  the  probate  court  had  jurisdiction  upon 
proper  petition  to  decree  the  sale  of  the  land  for  distri- 
bution to  and  among  the  tenants  in  common. 

The  petition  in  the  case  to  that  end  was  filed  by  an 
heir  of  the  deceased  child  of  Mrs.  Agnes  P.  Edwards. 
It  appears  that  that  child  died  in  1889,  but  it  does  not 
appear  whether  Mrs.  Edwards  was  dead  at  that  time,  nor 
whether  the  other  children  had  then  attained  full  age,  or, 
had  received  the  education  and  protection  contemplated 
by  the  grantor  and  ceased  to  be  members  of  the  family 
though  not  of  full  age.  Hence,  it  does  not  appear  that 
the  full  legal  title  in  common  was  in  the  deceased  child, 
Holman  Edwards,  at  the  time  of  his  death.  But,  as  we 
have  seen,  it  was  the  intention  of  the  grantor  that  the 
whole  estate,  legal  and  equitable,  should  go  to  these 
beneficiaries  of  whom  Holman  was  one,  and  that  was  the 
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effect  of  this  deed — the  equitable  estate  primarily  with 
which  should  be  united  the  legal  estate  upon  the  termi- 
nation of  the  trust.  They,  therefoi^e,  in  reality  took  the 
whole  estate  subject  to  the  trust.  Each  of  the  children 
had  title  in  common  to  the  whole  estate,  subject  to  the 
uses  declared  in  the  conveyance.  Holman  Edwards  had 
this  eciuity  fee  along  with  the  others.  None  of  them  took 
by  descent  from  their  father,  the  trustee ;  but  each  took 
by  purchase  from  the  grantor  in  the  deed :  It  was  an  es- 
tate by  deed  and  not  an  estate  by  descent.  The  benefi- 
cial, e(jui table  title  in  fee  in  Holman  Edwards  was  of 
heritable  quality  and  passed  by  descent  upon  his  death 
to  his  heirs  at  law,  his  children,  one  of  whom  is  the  peti- 
tioner in  this  case.  When  he  died  they  succeeded  to  his 
title,  the  title  of  the  land  subject  to  the  trust.  The  trust 
having  been  executed,  they  take  now  the  title  discharged 
of  the  trust,  the  legal  title  in  fee  to  the  undivided  por- 
tion of  the  land  that  would  now  be  his  had  he  lived,  and 
this  petition  is  properly  exhibited  by  one  of  them. 

The  petition  in  this  case  describes  the  land,  it  makes 
all  the  tenants  in  common  parties,  shows  in  a  way  the 
interest  of  each,  and  which  of  them  are  infants,  and  states 
that  "the  property  cannot  be  equitably  divided  among 
the  several  joint  owners  of  the  same.''  It  was  a  suffl 
cient  petition  and  its  filing  gave  the  probate  court  juris- 
diction to  proceed  in  the  matter  and  upon  proof  of  the  al- 
legations of  the  petition  to  decree  a  sale  of  the  land  for 
distribution. 

This  petition,  however,  should  have  alleged  the  death 
of  Mrs.  Agnes  P.  Edwards,  and  it  should  have  prayed 
distribution  of  one-twelfth  of  the  proceeds  to  the  peti- 
tioner, Eugene  Edwards  and  Marie  Edwards,  respect- 
ively, instead  of  praying  the  distribution  of  one-fourth 
to  them  jointly.  The  petition  is  also  inaccurate  in  de- 
scribing the  tenants  in  common  as  heirs  of  Charles  A. 
Edwards.  In  respect  of  this  land  they  are  not  the  heirs 
of  said  Edwards,  but  they  take  under  the  deed  fi-om 
Pratt,  the  surviving  children  of  Agnes  P.  Edwards  di- 
rectly as  purchasers,  and  the  children  of  Holman  Ed- 
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wards,  who  took  also  by  purchase,  as  his,  and  not  Charles 
A.  Edw^ards'  heirs. 

The  probate  court  erred  in  rendering  the  decree  with- 
out having  the  infant  defendants  represented  by  guar- 
dian ad  litem,— Code,  §  3180. 

The  court  also  erred  in  overruling  the  motion  to  sup- 
press the  depositions  of  the  witnesses  Alexander  and 
May.  These  depositions  were  not  taken  as  in  chancery 
cases,  in  that  notice  of  the  filing  of  the  interrogatories 
was  not*  given  as  required  by  the  statute^ — Code,  |§  3181, 
732,  733.  Moreover,  the  interrc^atories  were  not  ad- 
dressed to  May  at  all,  and  his  mode  of  answering  them 
is,  to  say  the  least,  not  to  be  commended.  We  do  not 
think  there  is  any  merit  in  the  further  ground  of  the  mo- 
tion that  the  cause  was  not  at  issue  when  the  interroga- 
tories were  filed  or  the  depositions  taken.  On  filing  the 
interrogatories,  the  petitioner  should  have  stated  the 
places  of  residence  of  the  witnesses. — Rule  60,  Chan.  P. 
Code,  p.  1213. 

The  petition  should  be  amended  in  line  with  what  we 
have  said  above;  guardians  ad  litem  should  be  appointed 
for  the  infant  defendants,  etc.,  and  depositions  should 
be  taken  "as  in  chancery  cases"  in  support  of  the  peti- 
tion. 

Reversed  and  remanded. 

Tyson,  Simpson  and  Andeeson,  J.J.,  concurring. 


McDonnell  v.  Jordan. 

Action  to  recover  Mo^iey  paid  on  a  Contract, 

1.  Construction  of  contract;  intention  of  parties;  ascertainrnjent 
thereof. — In  construing  contracts,  the  great  object  is  to  ascer- 
tain the  intention  of  the  parties  and  in  ascertaining  same, 
the  court  must  place  itself  in  the  situation  of  the  parties  at 
the  time  of  making  the  contract,  and  consider  their  obvious 
designs  as  to  the  purpose  to  be  accomplished. 
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2.  Same;  same;  case  at  har. — Where  there  has  been  a  contest  over  a 
will  and  one  of  the  parties  thereto,  in  a  compromise  settlement 
between  the  contestants,  contracts  that  $13,000  shall  be  paid 
to  the  other  contestant,  and  that  "no  court  costs  or  other 
charges  arising  from  or  connected  with  any  proceeding  con- 
cerning the  contest  or  petition  to  probate  the  will  shall  at- 
tach to  or  be  paid  by"  such  other  contestants  and  contracting 
himself  "to  pay  all  the  court  costs  and  lawful  debts  of  the 
estate"  such  agreement  applies  to  costs  growing  out  of  the  con- 
test or  petition  to  probate  the  will  which  have  been  paid  by 
the  other  party  before  the  compromise  settlement  was  made, 
as  well  as  to  those  costs  which  had  not  been  paid,  and  such 
other  party  can  recover  the  amount  so  paid  by  him  in  costs. 

Appeal  from  Madison  Circuit  Court. 

Tried  before  the  Hon.  Paul  Speake. 

This  was  an  action  by  the  appellant,  Ada  F.  McDon- 
nell, to  recover  of  the  appellee,  Llewellyn  Jordan,  money 
paid  by  appellant  as  costs  in  a  proceeding  in  the  United 
States  Court,  growing  out  of  a  contest  between  appellant 
and  appellee  over  the  terms  of  the  will  of  Mattie  Lee 
Fennell,  deceased.  The  contest  over  the  will  was  settled 
by  a  compromise  between  the  parties,  set  out  below. 
The  first  count  of  the  amended  complaint  in  the  case  is 
as  follows :  "Plaintiff  claims  of  the  defendant  the  sum  of 
forty-two  and  70-109  dollars,  paid  by  her  on  November  17 
1897,  to  the  clerk  of  the  Federal  court  sitting  at  Hunts- 
ville,  Alabama,  said  amount  being  a  bill  of  costs  arising 
out  of  the  contest  of  the  will  of  Mattie  Lee  Fennell,  de- 
ceased, and  the  defendant  by  the  terms  of  certain  written 
instruments,  four  in  number,  copies  of  which  are  hereto 
attached  marked  respectively  Exhibits  A,  B,  C  and  D, 
undertook  and  agreed  to  pay  said  court  costs,  but  he  has 
failed  to  do  so,  and  hence  plaintiff  asks  judgment  with 
the  interest  thereon,  which  is  due.  Plaintiff  has  com- 
plied with  her  part  of  the  contract  and  has  demanded 
the  payment  of  said  fet^s  and  court  costs  of  the  defendant. 
The  court  costs  above  referred  to  arose  out  of  the  eon- 
test  of  the  will  of  Mattie  Lee  Fennell,  deceased,  and  Ada 
M.  McDonnell,  as  contestant,  and  Llewellyn  Jordan,  as 
contestee,  in  the  circuit  court  of  the  United  States,  sit- 
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ting  at  Huntsville,  Alabama,  the  same  having  been  re- 
moved to  the  sail]  circuit  court  of  the  United  States  on 
the  petition  of  Llewellyn  Jordan.  Exhibits  A,  B,  C  and 
D  are  intended  and  prayed  to  be  taken  as  part  of  count 
Iso.  1.  The  second  and  third  counts  of  the  complaint  are 
practically  the  same  in  form  and  averments  a.^  count  No. 
1,  except  that  they  relate  to  different  items  of  costs  paid 
in  the  United  States  Court  one  for  $306.25,  and  one  for 
$210.60.  The  4tb  count  of  the  complaint  is  as  follows :  "4. 
Plaintiff  claims  of  the  defendant  the  further  sum  of  twen- 
ty-five dollars  due  by  a  contract  between  the  plaintiff  and 
defendant  as  shown  by  the  instruments  of  which  the  ex- 
hibits hereto  attached  marked,  respectively,  *A,  B,  C  and 
D'  are  copies."  Exhibit  A  is  a  copy  of  a  proposition 
made  by  appellant  to  appellee  as  a  basis  of  settlement  of 
the  controversy  over  the  will,  offering  the  appellee  which- 
ever side  of  the  proposition  he  desired.  Exhibit  B,  which 
accepts  the  proposition  in  behalf  of  the  appellee,  is  as 
follows :  "Dr.  Lewellyn  Jordan  in  response  to  the  prop- 
osition made  to  him  by  Dr.  Henry  McDonnell  and  his 
wife,  Ada  F.  McDonnell,  dated  September  20,  1902,  as 
a  basis  of  settlement  of  the  contest  now  pending  in  the 
probate  court  of  Madison  county,  Alabama,  in  the  mat- 
ter of  the  will. of  Mattie  E.  Fennell,  deceased,  says:  He, 
Llewellyn  Jordan,  accepts  that  proposition  by  the  terms 
of  which  the  balance  of  the  property,  including  the  real 
estate,  tenements,  stored  furniture,  and  money  or  other 
property  will  go  to  him,  and  he  agrees  to  pay  all  court 
costs,  lawful  debts  against  the  estate  and  special  admin- 
istrator's fees,  and  he  is  to  give  and  cause  to  be  turned 
over  to  Dr.  and  Mrs.  McDonnell  out  of  the  cash  assets  of 
tlie  estate  of  Mattie  Lee  Fennell  the  sum  of  thirteen 
ihousand  dcvllars,  to  include  the  Alabama  bonds  belong- 
ing to  the  estate.  No  court  costs  or  other  charges  aris- 
ing from  or  connected  with  any  proceedings  concerning 
the  conte^^t  of  or  petition  to  probate  the  will  shall  attach 
to  or  be  paid  by  Dr.  or  Mrs.  McDonnell.  The  legal  pro- 
ceedings necessary  to  carry  out  the  above  will  be  prop- 
erly written  up  before  the  property  is  passed.  Dr.  and 
Mrs!  McDonnell  are  to  release  all  claims  against  the  es- 
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tate.  The  contest  of  the  will  is  to  be  withdrawn  and  the 
will  admitted  to  probate.  September  20, 1902.  ( Signed ) 
Llewellyn  Jordan."  Exhibits  C  and  D  relate  to  details 
of  the  settlement.  The  date  of  the  compromise  was  Sep- 
tember 20,  1902.  The  date  of  the  payment  of  the  cosbs 
of  the  United  States  court  was  in  1897.  Dr.  Jordan  de- 
clined to  refund  to  appellant  such  costs  on  the  ground 
that  the  provision  that  he  was  to  pay  all  costs  of  the  set- 
tlement related  to  those  costs  only  which  were  unpaid  at 
the  time  of  the  agreement,  and  not  to  costs  which  had 
been  paid  prior  thereto.  He  demurred  to  plaintiff's 
amended  complaint  on  the  following  grounds.  To  the 
first  count  because:  "1.  Said  count  shows  that  said 
sum  was  paid  by  plaintiff  on  November  15,  1897,  and 
the  said  written  instruments,  Exhibits  A,  B,  C  and  D, 
were  not  executed  until  the  month  of  December,  1902, 
and  they  contain  no  provision  agreeing  to  reimburse 
plaintiff  for  any  amounts  previously  paid  out  by  her  as 
court  costs."  Said  count  seeks  to  recover  a  sum  alleged 
to  have  been  paid  out  by  plaintiff  as  court  costs,  which 
it  avers  defendant  agreed  to  pay  by  the  terms  of  four 
written  instruments,  Exhibits  A,  B,  C  and  D,  and  said 
written  instruments  show  upon  their  faces  that  they  are 
a  proposition  of  compromise,  acceptance  of  the  same  and 
papers  relating  to  the  compromise  of  the  contest  of  the 
will  of  Mattie  Lee  Fennell,  deceased,  and  said  count  does 
not  say  that  the  compromise  was  effected,  or  that  plain- 
tiflf  carried  out  and  performed  her  part  of  the  compro- 
mise. 3.  Said  count  shows  that  the  amount  sued  for 
was  paid  out  by  plaintiff  before  the  execution  of  the 
written  instruments,  and  said  instruments  contain  no 
provisions  or  stipulations  binding  defendant  to  pay 
plaintiff  back  any  sum  paid  out  by  her  for  costs  prior  to 
the  acceptance  of  the  proposition  of  compromise.  4. 
Said  count  seeks  to  recover  costs  paid  by  plaintiff  "and 
arising  out  of  the  contest  of  the  will  of  Mattie  Lee  Fen- 
nell, deceased,  prior  to  the  making  and  acceptance  of 
compromise  sliown  by  exhibits  A,  B,  C  and  D,  and  by  the 
express  terms  of  said  compromise  as  shown  by  said  ex- 
hibits the  plaintiff  was  "to  release  all  claims  against  the 
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estate.  5.  Said  count  does  not  show  that  any  demand 
was  ever  made  on  the  defendant  to  pay  the  amount  of 
court  costs  sued  for  and  described  therein  prior  to  the 
bringing  of  this  action.  Said  count  does  not  and  the  ex- 
hibits thereto  do  hot  show  that  the  defendant  ever  agreed 
or  contracted  to  pay  the  court  costs  mentioned  and  de- 
scribed therein.  7.  Said  count  seeks  to  recover  costs 
paid  by  plaintiff  ^to  the  clerk  of  the  Federal  court  sitting 
at  Huntsville,  Alabama,'  but  does  not  show  what  Federal 
court  it  was  or  what  character  of  proceeding  the  bill  of 
costs  arose  in.  8.  Said  count  does  not  say  that  the  bill 
of  costs  arose  in  a  proceeding  of  which  the  Federal  court 
sitting  at  Huntsville,  Alabama,  had  jurisdiction.  9. 
Said  count  does  not  give  the  style  of  the  case  or  describe 
the  proceeding  in  w^hich  said  bill  of  costs  arose."  The 
defendant  demurred  to  the  second  count,  on  the  grounds 
assigned  above  to  the  first  count,  and  also  the  following 
additional  grounds :  "1.  Said  count  does  not  show  when 
the  plaintiff  paid  said  bill  of  costs.  2.  Said  count  does 
not  show  that  plaintiff  paid  bill  of  costs  prior  to  the  ex- 
ecution of  the  written  instruments.  Exhibits  A,  B,  C  and 
D.  3.  Said  count  does  not  show,  the  United  States  Court 
of  Appeals  for  the  5th  circuit  acquired  jurisdiction  of  the 
contest  of  the  will  of  Mattie  Lee  Fennell,  deceased."  To 
the  third  count  on  the  grounds  assigned  to  the  last  count, 
and  also  because  "said  count  does  not  show  that  the  bill 
of  costs  therein  referred  to  was  paid  by  the  plaintiff  sub- 
sequent to  the  execution  of  the  written  instruments,  ex- 
hibit A,  B,  C  and  D."  To  the  4th  count  he  demurred,  be 
cause  "1.  Said  count  and  exhibits  A,  B,  C  and  D  show 
upon  their  faces  that  defendant  did  not  contract  to  pay 
plaintiff  the  twenty-five  dollars  sued  for.  2.  Said  count 
does  not  show  how  or  in  what  way  defendant  is  indebted 
to  plaintiff  in  the  sum  of  twenty-five  dollars,  and  said 
exhibits  contain  no  reference  to  same."  The  court  sus- 
tained each  of  said  demurrers.  The  plaintiff  declined  to 
plead  further  and  the  court  dismissed  the  case.  The 
plaintiff  appeals  and  assigns  the  ruling  of  the  trial  court 
on  the  defendant's  demurrers  as  error. 
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Grayson  &  Grayson,  for  appellant. — The  plaintiff 
haviiiji:  received  as  her  portion  of  the  estate  the  "cash 
proposition/'  she  received  it  by  the  express  stipulation 
Ihat  she  was  to  pay  no  court  costs  of  any  kind  or  char- 
acter connected  with  or  arising  out  of  the  contest  The 
language  is  broad  and  sweeping.  The  language  "no  court 
costs"  would  refer  to  every  character  of  court  costs. 

A  promise  by  a  party  to  a  suit  to  pay  the  bill  of  costs 
therein  is  based  upon  a  valuable  consideration. — Mar- 
rrn  v.  Booze,  15  Johns  (N.  Y.),  223.  The  words  are  "no 
court  costs  shall  attach  to  or  be  paid  by  her,  the  plaintiff. 
Why  was  the  word  "attach"  used  if  it  was  not  intended 
to  cover  the  case  brought  here. 

R.  W.  Walker  and  S.  S.  Pleasants,  contra. — The  pro- 
vision as  to  the  payment  of  costs  is  plainly  prospective  in 
its  operation.  Defendant  did  not  agree  to  reimburse 
plaintiff  for  any  amounts  previously  paid  out.  The  pay- 
ment of  the  113,000  was  evidently  understood  to  be  pay- 
ment in  full.  As  a  matter  of  fact,  upon  such  payment 
plaintiff  executed  a  receipt  in  full.  If  it  had  been  con- 
templated that  any  further  payment  was  to  be  made  to 
plaintiff,  some  further  provision  would  have  been  in- 
serted in  the  stipulation,  the  express  object  of  which  was 
to  provide  for  carrying  out  all  the  provisions  as  to  pay- 
ment to  be  made  to  plaintiff*. 

TYSON,  J. — A  single  question  is  presented  for  our 
determination  by  the  record  in  this  case : — a  correct  con- 
struction of  the  written  contract  between  the  parties 
made  on  exhibit  to  the  complaint. 

In  construing  contracts,  the  great  object  is  to  ascertain 
and,  if  possible,  effectuate  the  intention  of  the  parties. 
"In  ascertaining  such  intention  the  court  must  place  it- 
self in  the  situation  of  the  contracting  parties  at  the  time 
(if  making  the  contract  and  consider  their  obvious  de- 
sign as  to  the  purpose  to  be  accomplished." — McPhersofi 
r. /farm,  59  Ala.  620. 

"Contracts  must  be  interpreted  in  the  light  of  sur- 
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rounding  circumstances.  The  occasion  which  gives  rise 
to  them,  the  relative  position  of  the  parties  and  their  ob- 
vious design  as  to  the  objects  to  be  accomplished,  must 
be  looked  at,  in  order  to  arrive  at  their  true  meaning  and 
to  enable  the  court  to  carry  out  their  intention,  if  lawful. 
It  often  happens  that  parties  use  very  inapt  expressions 
in  drafting  their  instruments,  yet,  their  true  meaning 
and  intention  may  be  fairly  gathered  from  the  instru- 
ment, when  considered." 

It  is  often  the  case  that  it  is  only  by  the  aid  of  parol 
evidence  that  courts  can  ascertain  what  were  the  circum- 
stances under  which  a  contract  was  made;  what  was  the 
relation  of  the  parties  and  what  was  in  their  mutual 
knowledge. — McGhee  v,  Alexamder,  104  Ala.  121. 

It  is  entirely  apparent  from  the  contract  that  the  ob- 
ject sought  to  be  accomplished  was  a  settlement  of  a  con- 
troversy between  the  parties  which  had  arisen  over  the 
will  of  one  Fennell  which  had  been  propounded  for  pro- 
bate in  the  probate  court  of  Madison  county  and  con- 
tested by  the  plaintiff. 

It  is  also  equally  clear  that  it  was  the  intention  of  the 
parties  not  only  to  agree,  as  to  how  the  property  of  the 
testatrix  was  to  be  divided  between  them,  but  also  by 
whom  the  costs  of  the  contest  of  the  validity  of  the  will 
should  be  paid.  This  is  manifest  from  those  provisions 
of  the  contract  which  provides  that  plaintiff  was  to  re- 
ceive 1^13,000.00  of  the  cash  assets  of  the  estate  and  "no 
court  costs  or  other  charges  arising  from  or  connected 
with  any  proceedings  concerning  the  contest  or  petition 
to  probate  the  will  shall  attach  to  or  be  paid"  by  her,  and 
that  defendant  was  to  have  the  balance  of  the  property 
belonging  to  the  estate,  he  "to  pay  all  the  court  costs, 
lawful  debts  of  the  estate,"  etc.  In  other  words,  the  ob- 
vious purpose  of  the  contract  was  to  eliminate  the  con- 
test of  the  will,  to  admit  it  to  probate,  to  divide  the  es- 
tate between  the  parties  and  to  make  provisions  for  the 
payment  of  the  costs  which  had  been  incurred  in  the  con- 
test proceedings.  But  it  is  said  that  the  payment  of  the 
only  costs  provided  for  by  the  contract  were  those  in- 
curred in  the  probate  court.    Is  this  true?    We  think  not. 
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I^  appears  from  the  averments  of  the  complaint  that  after 
the  contest  had  been  inaugurated  in  the  probate  court, 
that  upon  petition  of  defendant  the  cause  was  removed 
to  the  circuit  court  of  the  United  States  and  from  that 
court  appealed  to  the  circuit  court  of  appeals. 

Of  necessity,  costs  accrued  in  those  courts  for  which 
one  or  the  other  of  the  parties  became  liable.  This  was 
known  to  both  of  them  at  the  time  the  contract  sued  upon 
was  entered  into. 

It  is  true  the  complaint  does  not  aver  that  the  cause 
had  been  determined  by  the  Federal  court  when  the  con- 
tract was  made,  but  the  contract  sufficiently  shows  this. 
It  refers  to  the  contest  as  now  pending  in  the  probate 
court,  provides  for  its  withdrawal  and  the  admission  of 
the  will  to  probate  in  that  court,  which  was  done  under 
the  contract.  This,  of  course,  could  not  have  been  ac- 
complished with  the  contest  pending  in  the  Federal 
court. 

•  So,  then,  at  the  time  the  contract  was  entered  into 
there  were  co.^ts  incurred  in  the  Federal  court  for  which 
either  the  plaintiff  or  defendant,  or  both,  were  liable. 
And  in  view  of  the  provisions  of  the  contract  quoted 
above,  and  the  object  sought  to  be  accomplished,  we 
think  that  it  was  the  intention  of  the  parties  that  the 
payment  of  those  costs  should  be  provided  for  and  that 
they  were  provided  for.  In  other  words,  we  entertain 
the  opinion  that  defendant's  promise  to  "pay  all  the 
costs''  covers  the  costs  in  the  Federal  court. 

But  it  is  said  that  since  plaintiff  paid  those  costs  be- 
fore the  making  of  the  contract,  that  defendant  did  not 
undertake  to  reimburse  her;  that  it  was  only  contempla- 
ted that  she  should  be  paid  "the  sum  of  |13,000.00,  to 
include  the  Alabama  bonds  belonging  to  the  estate."  If 
plaintiff,  as  averred,  paid  the  sum  of  money  as  costs,  and 
they  were  properly  taxable  as  such,  we  apprehend  that 
the  mere  fact  that  she  is  the  owner  of  the  claim  for  costs, 
instead  of  the  officers  of  the  court  in  which  it  accrued, 
can  make  no  possible  difference.  Her  ownership  of  it,  in 
view  of  defendant's  promise  to  pay  aJl  court  costs,  does 
not,  in  our  opinion,  destroy  or  impair  the  value  and  char- 
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acter  of  the  claim  paid  by  her  so  as  to  prevent  its  inclu- 
sion in  the  word  "costs"  as  used  in  the  contract. 

Nor  do  we  think  that  the  provision  of  the  contract  for 
the  payment  to  plaintiff  of  |13,000.00  of  the  assets  of  the 
estate  precludes  the  plaintiff  from  asserting  the  demand 
here  sued  upon.  The  payment  was  to  be  made  by  the 
specijal  administration  of  the  estate.  The  court  costs 
were  to  be  paid  by  defendant  personally. 

Furthermore,  we  think  that  it  was  the  intention  of  the 
partiiBS  that  the  |13,000.00  w^as  to  be  net  to  the  party  who 
accepted  that  term  of  the  proposition,  free  of  all  costs  or 
other  charges,  and  that  the  party  accepting  the  propo- 
sition to  take  the  remainder  of  the  estate  was  to  bear  all 
the  burdens  incident  to  the  litigation,  such  as  court  costs, 
etc.,  etc. 

Reversed  and  remanded. 

McClellan,  C.J.,  Simpson  and  Anderson,  J. J.,  con- 
curring. 


Brown  v.  State.  |}S  ?S 

Prosecution  for  Assa/ult  with  Intent  to  Murder. 

Conflict  in  evidence;  introduction  of  contradictory  statements. 
In  a  prosecution  for  assault  with  intent  to  murder,  where  there 
is  conflict  in  the  evidence  as  to  who  was  the  aggressor,  it  is 
admissible,  after  laying  predicate,  to  prove  a  contradictory 
statement  of  the  prosecuting  witness  as  to  material  facts. 

Effect  of  contradictory  statements  as  to  credihility  of  the  witness* 
testimony;  charge  in  relation  to. — A  charge  to  the  Jury  that  "if 
any  witnesses  have  made  contradictory  statements  as  to  ma- 
terial facts  in  this  case,  this  may,  in  the  discretion  of  the  jury, 
create  a  reasonable  doubt  as  to  the  truth  of  the  evidence  of 
such  witnesses"  does  not  assert  a  correct  legal  proposition  and 
is  properly  refused.  {Overruling  Or  egg  v.  State,  106  Ala.,  14; 
Wilhourn  v.  State.  114  Ala.  19.) 

Assault  with  intent  to  murder:  circumstances  from  which  intent 
may  he  inferred. — In  a  prosecution  for  assault  with  intent  to 
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murder,  the  intent  may  be  inferred  from  the  character  of  the 
assault,  the  want  or  use  of  a  deadly  weapon,  and  the  presence 
or  absence  of  excusing  or  palliating  facts  or  circumstances. 

4.  Same;  same;  length  of  time  that  assaulted  party  is  confined. 

The  length  of  time  that  the  assaulted  party  is  confined  as  a 
result  of  the  wound  inflicted  on  him  by  the  defendant  is  mate- 
rial to  show  as  to  whether  or  not  there  was  an  intent  to  kill, 
as  the  extent  of  the  wound  may  shed  light  upon  the  subject 
and  would  be  a  proper  consideration  for  the  jury  in  determin- 
ing the  intent. 

5.  Proof  of  good  character  of  vntness  whose  testimony  had  been 

impeached  by  evidence  of  contradictory  statements^  admissible. 
Where  a  witness  has  been  impeached  by  proof  of  contradic- 
tory statements,  evidence  of  the  good  character  of  such  wit- 
ness is  admissible. 

6.  Same;  testimony  of  father. — The  father  is  a  competent  witness 

to  testify  to  the  good  character  of  the  son. 

7.  Admitted  showings  as  to  evidence  of  absent  witnesses;  effect 

when  such  showing  is  not  introduced  and  the  toitness  appears 
and  testified  contrary  to  the  showing. — The  rule  that  an  at- 
tempt by  a  party  to  make  the  false  appear  true  is  a  circum- 
stance which  the  jury  may  consider  to  the  disadvantage  of  the 
party  so  doing,  does  not  apply  where  a  showing  is  admitted, 
but  is  not  introduced  by  the  party  in  whose  favor  it  is  made, 
and  the  witness  subsequently  appears  and  testifies  contrary 
to  the  showing. 

8.  Same;  introduction  of  witness,  for  whom  a  showing  in  behalf 

of,  the  defense  has  been  made,  by  the  State. — A  showing  as  to 
a  witness  of  the  defense  which  has  been  admitted  by  the  State 
but  not  introduced  by  the  defense  and  which,  on  the  appear- 
ance of  the  witness  during  the  trial,  is  introduced  by  the  State, 
and  the  State  cannot  contradict  same  by  the  introduction  of 
the  witness  to  prove  the  falsity  of  the  showing. 

9.  Drunkenness  as  proof  of  lack  of  intent. — To  prove  specific  intent, 

partial  intoxication  will  not  avail.  The  intoxication  must  be 
shown  to  be  such  that  the  defendant's  "mental  faculties,  be- 
cause of  drunkenness,  were  so  overcome  and  stupefied  as  to 
render  him  incapable  of  distinguishing  between  right  and 
wrong." 
10  Presumption  of  malice  from  use  of  deadly  weapon. — The  law 
presumes  malice  from  the  use  of  a  deadly  weapon  on  making 
an  assault  unless  the  evidence  in  the  case  rebuts  that  pre- 
sumption, and  unless  the  evidence  overcomes  such  presump- 
tion, such  assault  is  in  law  a  malicious  assault. 
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11.  Charge  containing  a  statement  of  undisputed  fact, — A  charge 

to  the  jury  as  follows:  "Did  the  defendant  commit  an  assault 
upon  Grady  Cox  with  a  knife.  There  is  evidence  that  he  did/' 
Is  proper  when  the  fact  of  such  assault  with  a  knife  is  un- 
disputed. 

12.  Deadly  weapon;  knife  will  he  so  considered  if  it  cuts  through 

the  clothing. — A  charge  that  the  "law  pronounces  it  a  deadly 
weapon  if  you  should  find  from  the  evidence  that  it  cut 
through  the  clothing"  is  proper. 

13.  Charge  as  to  degree  of  conviction  with  which  jury  should  regard 

defendant's  guilt  in  order  to  render  verdict  of  guilty. — A 
charge  that  "if,  after  considering  all  the  evidence,  you  have 
a  fixed  conviction  of  the  truth  of  the  charge, — ^you  are  satis- 
fied beyond  a  reasonable  doubt — then  it  is  your  duty  to  con- 
vict the  defendant,"  is  correct. 

14.  Degree  of  doubt  necessary  to  support  acquittal;  mere  possible 

doubt  insufficient. — A  charge  to  the  Jury  that  "the  doubt  which 
will  justify  an  acquittal  must  be  actual  and  substantial — ^nota 
mere  possible  doubt — because  everything  relating  to  human 
affairs  and  depending  on  moral  evidence  is  open  to  some  pos- 
sible or  imaginary  doubt"  Is  correct. 
15  Possibility  of  innocence  insufficient  to  justify  acquittal. — A 
charge  to  the  Jury  that  "if  you  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant  is  guilty,  though 
you  also  believe  it  possible  he  is  not  guilty,  you  must  convict 
him,"  is  correct. 

16.  Credibility  of  witnesses  and  weight  given  to   the  testimony, 

jury  is  judge  of. — A  charge  to  the  jury  that  "you  are  the  sole 
judge  as  to  the  credibility  of  the  witnesses  and  the  weight 
that  should  be  given  to  the  testimony"  is  correct. 

17.  A  charge  which  is  a  mere  argument  should  not  be  given. — A 

charge  that  "the  jury  must  try  this  case  by  the  evidence  and 
not  by  the  jokes  of  the  counsel"  Is  a  mere  argument  intended 
to  answer  the  opposing  counsel,  and  is  properly  refused. 

18.  Same;  acquittal  of  defendant  who  is  doubtfully  guilty. — A  charge 

that  "the  law  is  as  much  vindicated  by  turning  loose  the 
doubtfully  guilty  as  by  convicting  the  guilty"  is  a  mere  ar- 
gument and  is  properly  refused.  ' 

19.  Reasonable  doubt  as  to  any  material  fact  insufficient  to  justify 

acquittal;  charge  to  that  effect. — A  charge  that  "if  the  Jury 
have  any  reasonable  doubt  of  any  material  fact  in  this  case, 
they  must  acquit  the  defendant"  is  bad. 

20.  Assault  with  intent  to  murder;  if  defendant,,  had  death  ensued, 

19c 
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would  only  have  been  guilty  of  manalaughter  in  the  first  de- 
gree, he  cannot  he  found  guilty  of, — In  a  prosecution  for  as- 
sault with  intent  to  murder,  if  the  defendant,  had  death  en- 
sued, would  only  have  been  guilty  of  manslaughter  in  the  first 
degree,  he  cannot  be  found  guilty,  where  death  did  not  en- 
sue, of  assault  with  intent  to  murder. 

21.  Same;  same;  charge  must  define  what  is  mxinslaughter  in  the 

first  degree. — A  charge  to  the  jury  that  "if  the  jury  believe 
from  the  evidence  that  if  Cox  had  died  it  would  only  have  been 
manslaughter,  in  the  first  degree,  the  jury  cannot  find  defend- 
ant guilty  of  an  assault  with  intent  to  murder"  is  properly 
refused,  because  it  refers  a  question  of  law  to  the  jury  and 
leaves  it  to  them  to  define  what  is  manslaughter  in  the  first 
degree. 

22.  Evidence;  charge  as  to  effect  of. — A  charge  to  the  jury  that  "if 

the  jury  believe  that  defendant  had  made  friends  with  Cox  in 
good  faith  and  that  Cox  then  began  to  abuse  defendant  about 
the  butter  and  cursed  defendant  and  struck  him  in  the  face 
and  that  defendant  then  inflamed  by  the  blow  suddenly  cut 
Cox  with  his  knife,  you  cannot  convict  him  of  assault  with 
intent  to  murder"  is  properly  refused. 

23.  Same;  same, — A  charge  that  "if  the  jury  believe  from  the  ev-' 

idence  that  Cox  was  following  Brown  over  the  yard  and  that 
Cox  suddenly  attacked  him  and  struck  him  in  the  face  and  the 
jury  believe  that  Brown  suddenly  inflamed  by  this  blow  cut 
Cox  with  a  knife,  defendant  cannot  be  found  guilty  of  an  as- 
sault with  intent  to  murder"  is  properly  refused. 

24.  Assault  with  intent  to  murder;  reasonable  doubt  as  to  specific 

intent;  charge  in  relation  thereto, — A  charge  that  "if  the  jury 
have  a  reasonable  doubt  growing  out  of  the  evidence  whether 
defendant  assaulted  Grady  Cox  with  the  specific  intent  to  kill 
him,  you  must  acquit  the  defendant,"  is  bad. 

Appeal  from  the  Circuit  Court  of  Cherokee. 

Tried  before  the  Hon.  J.  A.  Bilbro. 

This  is  a  prosecution  of  the  appellant,  Edward  L. 
Brown,  for  assault  with  intent  to  murder  one  Grady  Cox. 
It  appears  from  the  evidence  that  a  few  hours  before  the 
commission  of  the  alleged  offense,  Cox  and  Brown  had 
had  a  diflficulty  in  which  Cox  had  struck  Brown  with  a 
stick.  Cox  was  a  boy  sixteen  years  of  age.  The  evidence 
shows  that  Brown  just  before  the  cutting  which  forms 
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the  basis  of  this  prosecution,  while  in  a  very  drunken 
state,  told  Cox  to  repeat  certain  remarks  which  he,  Cox, 
had  made.  Cox  thereupon  struck  Brown,  and  Brown 
then  cut  Cox  with  a  knife,  from  the  effects  of  which 
wound  Cox  was  confined  for  about  two  and  a  half 
months. 

The  defendant  duly  excepted  to  the  following  portions 
of  the  general  charge  given  by  the  court:  (1.)  "The 
law  presumes  malice  from  the  u-se  of  a  deadly  weapon  in 
making  an  assault  unless  the  evidence  in  the  case  rebuts 
that  presumption,  and  unless  the  evidence  overcomes 
such  presumption,  such  assault  is  in  law  a  malicious  as- 
sault." (2.)  "Did  the  defendant  commit  an  assault 
upon  Grady  Cox  with  a  knife.  There  is  evidence  that  he 
did."  (3.)  "The  law.  pronounces  it  a  deadly  weapon 
if  you  should  find  from  the  evidence  that  it  cut  through 
the  clothing."  (4.)  "Before  it  can  be  said  that  the  de- 
fendant was  incapable  of  forming  such  intent,  it  must 
have  been  that  his  mental  factulties  were  so  far  over- 
come or  stupefied  as  to  render  him  incapable  of  distin. 
guishing  between  right  and  wrong."  The  court,  at  the  re- 
c[uest  of  the  State,  gave  the  following  charges,  to  which 
defendant  duly  excepted:  (3.)  "The  defendant  is  a 
competent  witness  in  his  own  behalf,  yet  in  considering 
his  testimony  you  would  be  authorized  to  weigh  it  in  the 
light  of  the  interest  he  has  in  the  result  of  your  verdict, 
together  with  all  the  evidence  in  the  case."  (5.)  "If, 
after  considering  all  the  evidence,  you  have  a  fixed  con- 
viction of  the  truth  of  the  charge,  you  are  satisfied  be- 
yond a  reasonable  doubt,  then  it  is  your  duty  to  convict 
the  defendant."  (6.)  "The  doubt  which  will  justify  an 
acquittal  must  be  actual  and  substantial — not  a  mere 
possible  doubt — because  everything  relating  to  human 
affairs  and  depending  on  moral  evidence  is  open  to  some 
possible  or  imaginary  doubt."  ( 9. )  "If  you  believe  from 
the  evidence  beyond  a  reasonable  doubt  that  the  defend- 
ant is  guilty,  though  you  also  believe  it  possible  that  he 
is  not  guilty,  you  must  convict  him."  (10.)  "You  are 
the  «ole  judges  as  to  the  credibility  of  the  witnesses  and 
the  weight  that  should  be  given  to  the  testimony."    The 
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defendant  asked  the  following  written  charges,  which 
the  court  refused  to  give,  and  to  the  action  of  the  court 
in  refusing  to  give  each  of  said  charges,  the  defendant 
then  and  there  separately  and  severally  excepted :  ( 5. ) 
"The  court  charges  the  jury,  it  is  before  the  jury  that 
defendant  slapped  Miller's  child  and  whipped  a  little 
negro.  (6. )  The  jury  must  try  this  case  by  the  evidence 
and  not  by  the  jokes  of  counsel."  (9.)  "The  law  is  as 
much  vindicateil  by  turning  loose  the  doubtfully  guilty 
as  by  convicting  the  guilty."  (12.)  "If  the  jury  have 
any  reasonable  doubt  of  any  material  fact  in  this  case, 
they  must  acquit  the  defendant."  (16.)  "If  the  jury 
believe  from  the  evidence  that  if  Cox  had  died  it  would 
only  have  been  manslaughter  in  the  fir^  d^ree,  the  jury 
cannot  find  defendant  guilty  of  an  assault  with  intent  to 
murder."  ( 17. )  "If  the  jury  believe  that  defendant  had 
made  fmnds  with  Cox  in  good  faith,  and  that  Cox  then 
began  to  abuse  defendant  about  the  butter,  and  cursed 
defendant  and  struck  him  in  the  face,  and  that  defendant 
then,  inflamed  by  the  blow,  suddenly  cut  Cox  with  his 
knife,  you  cannot  convict  him  of  an  assault  with  an  in- 
tent to  murder."  (18.)  "The  court  charges  the  jury  if 
the  jury  believe  from  the  evidence  that  Cox  was  following 
Brown  over  the  yard  and  that  (^ox  suddenly  attacked 
him  and  struck  him  in  the  face,  and  if  the  jury  believe 
that  Brown  suddenly  inflamed  by  this  blow  cut  Cox  with 
the  knife,  defendant  cannot  be  found  guilty  of  an  assault 
with  intent  to  murder."  (20. )  "If  the  jury  have  a  reas- 
onable doubt  growing  out  of  the  evidence  whether  de- 
fendant assaulted  Grady  Cox  with  the  specific  intent  to 
kill  him,  you  must  acquit  the  defendant."  The  jury 
found  the  defendant  guilty  of  assault  with  intent  to  mur- 
der, and  fixed  his  punishment  at  imprisonment  in  the 
penitentiary  for  two  years.  From  this  verdict  the  de- 
fendant appeals,  and  assigns  the  various  rulings  of  the 
trial  court,  to  which  exceptions  were  reserved,  as  error. 

Burnett,  Hood  &  Murphbee,  for  appellant. — The 
question*  as  to  how  long  the  defendant  was  confined  with 
his  wound  was  improper.    The  general  character  of  the 
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prosecuting  witness  was  not  in  issue.    It  was  improper 
to  try  to  prove  same  by  his  father. 

The  introduction  of  the  showing  as  to  what  defendant 
expected  to  prove  by  Miss  McCoy,  who  had  been  ab:5ent, 
and  her  testimony  that  the  showing  was  untrue,  was 
monstrous. 

ilASSEY  Wilson,  Attorney-General,  contra. — The  ex- 
tent of  the  wound  may  shed  light  upon  the  intent  in  in- 
flicting it. — Jacksoii  i\  Htate,  94  Ala.  85. 

Where  the  defense  had  attempted  to  show  that  the 
wounded  man  had  the  reputation  of  being  quarrelsome, 
it  is  admissible  to  prove  the  good  character  of  such 
wounded  man. — Bussey  v.  State,  87  Ala.  121;  Bell  v. 
/S7afr,100Ala.  78. 

Relationship  does  not  disqualify  a  witness  from  testi- 
fying to  good  character. 

The  instruction  of  the  court  as  to  the  extent  of  drunk- 
enness necessary  to  render  defendant  incapable  of  intent 
is  a  proper  statement  of  the  law. — Parrish  v.  State,  36 
So.  Rep.  112. 

ANDERSON,  J. — Appellant,  Brown,  was  convicted 
for  an  assault  to  murder  and  from  said  judgment  of 
conviction  brings  this  appeal. 

While  the  assaulted  party  as  a  state  \\dtness  was  testi- 
fying, a  predicate  was  laid  for  proving  a  contradictory 
statement,  which  he  denied,  and  which  the  defendant 
proved  was  made  by  the  said  witness  Brown.  We  think 
the  contradictory  statement  was  material,  as  there  was 
a  conflict  in  the  evidence,  as  to  who  was  the  aggressor. 

The  defendant  asked  in  writing  the  following  charge, 
numbered  13 :  "The  court  charges  the  jury,  if  any  wit- 
nesses have  made  contradictory  statements  as  to  material 
facts  in  this  case,  this  may  in  the  discretion  of  the  jury, 
create  a  reasonable  doubt  as  to  the  truth  of  the  evidence 
of  such  witness,"  which  was  refused,  and  the  action  of 
the  court  in  refusing  said  charge  is  among  the  assign- 
ments of  error.  This  charge  has  bieen  held  good  in 
Cregg  v.  State,  106  Ala.  44  and  Williams  v.  State,  114 
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Ala.  19,  and  which  seems  to  be  based  upon  doctrine  in 
the  case  of  Wasliington  v.  State,  58  Ala.  355.  We  do 
not  think  the  charge  in  question  asserts  a  correct  legal 
proposition,  and  Gregg  v.  State  and  Williams  v.  State, 
supra,  are  hereby  overruled,  and  said  charge  13  was 
properly  refused. 

The  length  of  time  that  the  assaulted  party  is  confined 
as  a  result  of  the  wound  inflicted  on  him  by  the  defend- 
ant, is  material  to  the  issue  as  to  whether  or  not  there 
was  an  intent  to  kill,  as  the  extent  of  the  wound  may 
shed  light  upon  the  subject  and  would  be  a  proper  con- 
sideration for  the  jury  in  determining  the  intent.  The 
intent  may  be  inferred  from  the  character  of  the  assault, 
the  want  or  use  of  a  deadly  weapon,  and  the  presence  or 
absence  of  excusing  or  palliating  facts  or  circumstances. 
Meridith  v.  State,  60  Ala.  441;  Jackson  v.  State,  94  Ala. 
89.  There  was  no  error  in  permitting  Cox  to  testify  how 
long  he  was  confined  from  the  effects  of  said  wound. 

The  objection  to  the  proof  of  the  good  character  of  the 
witness,  Grady  Cox,  was  properly  overruled,  as  he  had 
testified  as  a  witness  and  had  been  impeached  by  the 
defendant  as  to  contradictory  statements,  and  it  was  per- 
missible to  sustain  his  credibility  by  proof  of  good  char- 
acter.— Haley  v.  State,  63  Ala.  89 ;  Second  Brick.  Digest, 
547,  §  104.  if  this  rule  did  not  prevail,  the  only  ground 
assigned  to  the  objection  of  the  testimony  of  the  elder 
Cox,  was  because  he  was  the  father  of  the  witness,  whose 
character  was  in  question.  We  know  of  no  rule  of  law 
prohibiting  the  father  from  testifying,  either  in  behalf 
of  his  son  or  his  character  when  the  same  has  been 
assailed. 

It  appears  from  the  record  that  the  defendant  an- 
nounced, "not  ready  for  trial,"  owing  to  the  absence  of 
several  witnesses  and  was  put  upon  a  showing  for  said 
witnesses.  The  showings  were  prepared  and  admitted 
by  the  state  and  the  trial  was  entered  into.  After  the 
trial  was  in  progress  one  of  the  witnesses,  (Miss  Mc- 
Coy), for  whom  a  showing  had  been  made,  appeared.  It 
seems  that  the  defendant  neither  offered  his  showing  or 
introduced  the  witness  and  that  the  state  was  permit- 
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ted,  over  the  objection  of  defendant,  to  introduce  in  evi- 
dence the  showing  and  then  the  witness  to  contradict  the 
showing.  There  is  a  principle  of  law,  that  if  a  fraud 
upon  the  court  be  attempted,  in  the  getting  up  of  false 
testimony,  or  by^any  other  artifice  tending  to  deceive 
or  mislead,  or  to  make  the  false  appear  to  be  true,  and 
this  is  knowingly  assisted  or  procured  to  be  done  by  the 
suitor,  this  is  a  circumstance  which  the  jury  may  rightly 
consider,  to  the  disadvantage  of  the  party  making,  or 
assisting  in  such  an  attempt.  An  honest  cause,  the  law 
considers,  needs  not  the  aid  of  such  reprehensible 
methods.  But,  to  justify  the  application  of  the  prin- 
ciple, there  must  be  some  proof  of  it,  or  testimony  of 
some  fact  or  circumstance,  tending  to  support  such  in- 
ference. Mere  conflict  among  witnesses  examined  on  the 
opposing  side,  without  more,  does  not  and  cannot  raise 
such  inquiry,  or  bring  the  principle  referred  to  into  play. 
Beck  V.  State,  80  Ala.  1 ;  1  Greenleaf  on  Evidence,  §  469 ; 
(■hilds  V.  State,  76  Ala.  93.  We  cannot  see,  however,  how 
the  foregoing  rule  can  justify  what  the  court  permit- 
ted in  this  case.  The  showing  had  been  admitted  by  the 
state  and  it  was  clearly  within  the  province  of  the  de- 
fendant to  introduce  it  or  not  in  the  absence  of  the  wit- 
ness. On  the  other  hand,  when  the  w^ness  appeared 
the  showing  could  not  be  urged  as  evidence  and  the  de- 
fendant then  had  the  right  to  introduce  the  witness  or 
not,  just  as  he  saw  fit,  and  his  failure  to  do  so  gave  the 
state  no  risrht  to  introduce  the  showing.  After  the  show- 
ing was  offered,  it  was  the  state's  evidence,  and  we  are 
at  a  loss  to  -see  how  it  could  then  introduce  a  witness, 
for  no  purpose,  other  than  to  contradict  the  facts  set 
out  in  the  said  showing.  It  may  be  that  the  rule  of 
making  showings  is  often  abused  and  justice  is  often  de- 
layed hj  injecting  into  showings,  for  the  sake  of  getting 
a  continuance,  facts  that  the  witness  would  not  verify, 
and  parties  and  counsel  should  refrain,  as  far  as  pos- 
sible, from  simulating  or  manufacturing  testimony;  and 
juries  often  fail  to  give  much  credit  to  showings,  be- 
cause of  the  often  abuse  of  the  rule.  Yet  there  are  cases 
in  which  lawyers  and  clients  are  often  deceived  as  to 


Digitized  byLjOOQlC 


'296  SUPREME  COURT  INov.  lenu, 

[Brown  v.  State.] 

what  they  can  prove  by  the  witnesses.  Cases  have  oc- 
curred where  witnesses  have  sworn  upon  the  stand  facts 
entirely  different  to  those  stated  to  the  party  using  them, 
just  prior  to  the  examination.  We  cannot  commend 
what  was  done  in  this  case,  as  it  would  establish  a  rule 
that  would  be  a  radical  departure  from  the  safeguards 
thrown  around  the  introduction  and  admissibility  of  evi- 
dence, simply  because  it  sometimes  appears  that  the  con- 
tents of  a  showing  may  be  fabricated.  The  case  at  bar  is 
an  illustration  of  the  many  collateral  and  immaterial  er- 
rors that  can  be  injected  into  a  trial  by  permitting  such 
evidence.  The  showing  was  introduced,  then  contradict- 
ed, then  defendant  undertook  to  explain  and  the  witness 
was  contradicted,  and  then  character  evidence  was  in- 
troduced to  bolster  up  the  witness  who  testified  only  with 
reference  to  this  one  issue,  thus  devoting  as  much  time 
to  the  truth  or  falsity  of  a  showing,  which  was  never 
introduced  by  the  party  making  it,  as  was  necessary  for 
the  trial  of  the  case  upon  proper  issues,  to  say  nothing 
of  the  infringement  of  the  elementary  rules  of  evidence. 

Assignments  8,  9, 10, 11, 12  and  13,  grew  out  of  the  in- 
troduction of  the  showing  and  should  not  arise  on  an- 
other trial  of  this  case. 

Exception  1  to  the  general  charge  was  not  well  taken, 
as  it  asserted  the  law. — Sylvester  v.  State,  72  Ala-  201. 

The  second  exception  to  the  oral  charge  was  not  well 
taken.  It  was  simply  the  statement  to  the  jury  of  an  un- 
disputed fact  and  which  was  doubtless  uttered  as  an 
hypothesis  for  a  fair  discussion  of  the  case,  in  all  of  its 
phases  and  aspects  to  the  jury. — Woodbury  v.  State,  69 
Ala.  242;  McNeill  v.  State,  102  Ala.  121. 

Exception  3  to  the  general  charge  was  bad,  it  was  the 
mere  garbling  of  a  sentence. 

Exception  4  to  the  general  charge  was  based  upon  the 
court's  definition  of  the  character  of  drunkenness  neces- 
sary to  relieve  the  defendant  of  the  specific  intent.  Vol- 
untary drunkenness  excuses  no  man  for  the  commission 
of  a  crime  which  does  not  involve  a  specific  intent,  re- 
gardless of  the  nature  and  character  of  his  mental  con- 
dition as  a  result  therefrom.     The  most  that  can  be 
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claiDied  on  such  subject,  is  that  the  fact  of  excessive 
drunkeuness  is  sometimes  admissible  to  reduce  the 
j::i-ade  of  the  crime,  when  the  que^stion  of  intent,  malice 
or  premeditation  is  involved. — 1  Whar.  Crim.  Law,  § 
49;  Parrish  v.  Utate,  139  Ala.  16;  Whitten  v.  State,  115 
Ala.  72;  Chatham  v.  State,  92  Ala.  47;  King  v.  State,  90 
Ala.  612.  In  Chatham  v.  State,  supra,  it  was  held  that 
partial  intoxication  will  not  avail  to  disprove  the  specific 
intent ;  it  must  be  of  such  character  and  extent  as  to  ren- 
der the  accused  incapable  of  consciousness  that  he  is 
committing  a  crime,  incapable  of  discriminating  between 
ri0it  and  wrong,  stupefication  of  the  reasoning  faculty. 
We  think  the  definition  of  the  trial  judge  comes  within 
the  foregoing  rule. 

Exception  5  to  the  general  charge  was  based  upon 
the  testimony  of  Miss  McCoy  and  the  showing,  and  as 
that  question  will  doubtless  not  arise  on  the  next  trial 
it  is  needless  to  discus-^  it. 

Charges  5,  6  and  9,  given  for  the  state  were  correct. 
Prater  v.  State,  107  Ala.  26. 

Charge  3,  given  for  the  state  was  proper. — Smith  v. 
State,  118  Ala.  117.    Charge  10  was  correct. 

Charge  5  requested  by  defendant  was  properly  re- 
fused.— Stone  V.  State,  105  Ala.  60.  Charge  6  is  a  mere 
argument  intended  to  answer  the  solicitor. — ^V\hite  v. 
State.  133  Ala.  222. 

Charge  9  for  defendant  was  a  mere  argument.  Charge 
12  is  bad.— Liw^r  t\  State,  124  Ala.  1. 

Charge  16  is  bad.  It  is  true  that  if  death  ensued  and 
the  defendant  was  only  guilty  of  manslaughter,  that  he 
wouH  not  be  guilty  of  an  assault  "with  intent  to  murder 
wluTC  death  did  not  ensue.  But  the  charge  refers  a 
quest'on  cf  law  to  the  jury  and  left  it  to  them  to  define 
what  is  manslaughter  in  the  first  degree. 

Charges  17  and  18  were  properly  refused. — Scales  v. 
State.  96  Ala.  69.  Charge  20  is  bad.— Bu,vfe  v.  StMe,  136 
Ala.  85. 

Reversed  and  remanded. 

McClellan^  C.  J.,  Tyson  and  Simpson,  J.  J.,  concurr- 
ing. 
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jTS-ws     Kansas  City,  Memphis  &  Birmiiigrham 
'''** ""'  Railway  Co.  v.  Matthews. 

Acti(yn  against  Common  Carrier  for  Damages  for  Per- 
sonal Injury  causing  Death. 

1.  Pleading:  what  allegations  sufficient  to  show  that  suit  is   in 

representative  and  not  in  individual  capacity. — ^Where  the 
caption  of  the  complaint  states  the  name  of  the  plaintiff  as 
"F.  M.  administratrix  of  the  estate  of  W.  M.  deceased/'  but 
the  six  counts  of  the  complaint  as  origrinally  filed  allege  in 
some  that  "the  plaintiff  as  administratrix  of  the  estate  of 
W.  M."  sues,  etc.,  and  in  others  that  "the  plaintiff,  as  afore- 
said (that  is  as  such  administratrix)  claims/'  etc.,  and  said 
complaint  is  subsequently  amended  by  adding  thereto  a  7th 
count,  the  plaintiff  having  moved  in  her  representative  capac- 
ity for  leave  of  the  court  to  add  this  count  and  such  leave 
having  been  granted  to  her  in  that  capacity,  and  the  plaintiff 
alleges  in  said  count  that  "her  intestate"  was  a  passenger, 
etc.,  and  that  "her  intestate"  was  thrown  from  the  train, 
etc.,  said  count  although  merely  alleging  that  "the  plaintiff 
claimed  of  the  defendant"  the  sum  sued  for,  sufficiently 
shows  that  said  suit  is  instituted  by  the  plaintiff  in  her  rep- 
resentative capacity  and  not  her  individual  capacity,  and  that 
this  is  so  even  though  all  the  other  counts  in  the  complaint 
were  either  held  bad  on  demurrer,  or  the  general  affirmative 
charge  given  against  them. 

2.  Same;   for  what   purposes   counts   in   the   complaint    charged 

against  are  still  considered  a  part  of  the  complaint. — Counts 
in  a  complaint  against  which  the  general  affirmative  charge 
has  been  given  are  still  considered  in  the  complaint  for  all 
the  purposes  of  showing  the  capacity  in  which  plaintiff  sues. 

3.  Action  for  personal  injuries  against  common  carrier;  what  alle- 

gations in  complaint  sufficient  to  state  cau^e  of  action. — A 
count  in  a  complaint  for  personal  injuries  resulting  in  death 
which  alleges  that  the  plaintiff's  intestate  was  a  passenger 
on  the  railroad  of  the  defendant  and  that  said  Intestate  as 
such  passenger  was  through  and  by  the  carelessness  and 
negligence  of  the  defendant's  servants,  agents,  or  employees. 
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violently  thrown  from  the  train  and  so  greatly  injured,  etc., 
hy  the  injuries  thus  sustained  that  he  never  recovered  there- 
from but  soon  after  died  on  account  of  said  injuries,  states  a 
cause  of  action. 

4.  Same:  what  defects  in  complaint  not  noticed  on  appeal. — Al- 

though said  count  does  not  in  terms  aver  that  the  injury 
resulted  from  the  defendant's  negligence,  nor  that  the  ser- 
vants from  whose  negligence  the  injury  is  alleged  to  have 
resulted,  were  in  charge  of  the  train,  or  the  like,  no  assign- 
ment of  demurrer  having  specified  this  objection  to  the  count, 
said  defect  will  not  be  noticed  on  appeal. 

5.  Same;  when  not  necessary  to  aver  quo  modo  of  4he  infliction 

complained  of. — Where  the  complaint  shows  the  duty  of  car- 
rier by  defendant  to  intestate  and  that  he  was  injured  by 
negligence  on  the  part  of  the  carrier's  servants  for  which 
defendant  was  responsible  an  allegation  in  the  complaint  that 
decedent  "was  violently  thrown  from  the  train"  is  a  sufficient 
allegation  of  the  quo  modo  of  the  infliction." 

6.  Same;  when  not  necessary  to  describe  in  complaint  the  character 

of  injuries  suffered  hy  decedent. — Where  the  suit  is  instituted 
by  a  personal  representative  to  recover  damages  for  injuries 
causing  the  death  of  her  intestate,  it  is  not  necessary  to  de- 
scribe in  the  complaint  the  character  of  the  injuries  received 
by  said  intestate,  it  being  sufficient  to  show  causal  connection 
between  the  injuries  complained  of  and  the  death. 
7  Same;  wnen  affirmative  charge  is  properly  refused. — Where 
there  is  evidence  tending  to  prove  the  allegations  of  the  com- 
plaint the  affirmative  charge  for  the  defendant  is  properly  re- 
fused. 

8.  Same;  contributory  negligence;  not  negligence  as  a  matter  of 

law  to  alight  from  a  running  train  in  the  night  time  and  at 
at  a  dark  and  unlighted  place. — It  is  not  negligence  as  a 
matter  of  law  for  a  passenger  to  alight  from  a  train  running 
two  or  three  miles  an  hour  and  at  a  dark  and  unlighted 
place.  The  question  of  negligence  vel  non  is  one  of  fact  for 
the  juj^y. 

9.  Same;  same;  same. — Even  though  so  alighting  from  a  moving 

train  might  involve  some  risk  to  so  alight  does  not  as  a 
matter  of  law  constitute  negligence;  it  being  a  question  of 
fact  for  the  Jury  whether  or  not  the  risk  involved  was  such 
as  a  man  of  ordinary  care  and  prudence  would  take  under  the 
circumstances. 

10.  Same;  same;  when  evidence  of  complaints  of  the  injured  person 

as  to  his  hurts  admissible. — In  an  action  against  a  carrier 
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for  negligently  injuring  plaintiff's  intestate,  which  injuries 
are  alleged  to  have  resulted  in  death,  and  where  more  than 
eight  months  intervened  between  the  date  of  the  infliction  of 
the  injuries  and  the  death  of  the  intestate,  and  where  it  is 
a  question  of  fact  as  to  whether  the  said  death  was  the  result 
of  said  injuries  or  was  caused  by  disease,  evidence  of  de- 
ceased's complaints  of  hurts  attributable  to  the  alleged  negli- 
gence of  the  defendant  made  throughout  the  time  intervening 
between  the  infliction  of  the  injuries  and  the  death  are  prop- 
erly admitted  by  the  court  where  such  evidence  is  confined 
by  the  court  to  the  expressions  in  respect  of  current  condi- 
tions to  the  exclusion  of  narration  of  past  conditions  and  of 
the  causation  of  the  present  conditions  complained  of. 

11.  Same;  evidence;  inahility  of  deceased  to  perform  manual  labor 

after  he  was  hurt  admissible. — In  such  case  testimony  of  tho 
deceased's  wife  that  her  husband  was  never  able  to  do  any 
manual  labor  after  he  was  hurt  is  properly  admitted. 

12.  Variance;    what   constitutes   variance   between   the  averments 

and  the  proof. — One  count  of  the  complaint  for  personal  in- 
juries resulting  in  the  death  of  the  plaintiff's  intestate,  al- 
leged that  plaintiff's  intestate  "was  violently  thrown  from  the 
train  and  so  greatly  Injured,"  etc.,  etc.  The  proof  tended  to 
show  that  said  intestate  voluntarily  stepped  off  the  moving 
train  on  to  the  station  platform,  lost  his  footing  and  fell, 
receiving  the  alleged  injuries;  Held:  that  there  is  not  a  fatal 
variance  between  the  allegationif  of  said  count  and  the  proof, 
but  that  the  evidence  substantially  supports  the  averment 
which  is  sufficient. 

13.  Contributory  negligence;  attempting  to  alight  from  a  moving 

train  on  the  left  foot  the  train  moving  to  the  left  not  negli- 
gence as  a  matter  of  law. — It  is  not  negligence  as  a  matter 
of  law  for  a  person  to  attempt  to  leave  a  moving  train  on 
his  left  foot  when  the  train  is  moving  to  the  left.  It  8  ques- 
tion of  fact  for  the  jury  to  determine  whether  or  not  under 
such  conditions  a  man  of  ordinary  prudence  would  have  made 
the  attempt. 

14.  Action  for  personal  injury  resulting  in  death;  charges;  abstract 

and  argumentative  charges  should  be  refused. — If  the  facts 
hypothesized  in  a  charge  are  abstract  and  the  charge  is  argu- 
mentative said  charge  is  properly  refused. 

15.  Same;  same;  when  refusal  to  give  proper  charge  error  tcithout 

injury. — If  a  proper  charge  requested  of  the  court  by  the  de- 
fendant is  refused  but  another  charge  to  the  same  effect  is 
Vol.  142. 


Digitized  byLjOOQlC 


i»04.]  OF  ALABAMA.  301 

[Kansas  City,  Memphis  ft  Birmingham  Railway  Co.  v.  Matthews.] 

given  by  the  court  at  the  request  of  the  defendant  the  error 
is  cured. 

16.  Same;  same:  when  charges  as  of  contributory  negUgence  prop- 

erly refused. — Written  charges  requested  by  the  (iel'endant 
upon  contributory  negligence  which  fail  to  hypoihesize  that 
said  negligence  In  point  of  fact  contributed  to  t'le  injury 
complained  of,  are  bad. 

17.  Same;  same;  what  improper  charge  in  reference  to  cause  of 

death  of  injured  person. — In  an  action  for  personal  injuries 
lesulting  in  thi  death  of  the  injured  person,  where  the  .acci- 
dent took  place  in  November,  1899,  and  the  death  occurred  in 
July,  1900,  a  charge  to  the  effect  that  if  the  jury  believe  from 
the  evidence  that  the  death  of  the  plaintiff's  intestate  was 
caused  directly  by  disease  occurring  after  April  1,  1900,  then 
they  must  find  for  the  defendant,  is  bad,  in  that  it  fails  to 
negative  the  fact  that  the  disease  was  caused  by  or  was  the 
result  of  the  accident. 

Appeal  from  Circuit  Court  of  Marion. 

Tried  before  Hon.  Ed.  B.  Almon. 

Action  by  Florence  Matthews,  administratrix  of  the 
estate  of  Walter  H.  Matthews,  deceased,  against  appel- 
lant to  recover  damages  for  personal  injuries  to  her 
decedent  causing  his  death. 

The  7th  (*()unt  of  the  complaint  is  set  forth  at  length 
in  the  opinion.  Defendant  demurred  to  that  count  of 
the  complaint  upon  the  following  grounds:  (1).  For 
that  the  count  is  vague,  uncertain  and  indefinite.  (2). 
For  that  the  count  does  not  show  any  causal  connection 
between  the  intestate's  death  and  the  alleged  negligence 
of  the  defendant.  (3).  For  that  it  is  not  averred  or 
shown  that  defendant's  agent  knew  that  said  intestate 
was  in  the  act  of  getting  ofif  of  said  train.  (4).  For 
that  it  does  not  appear  that  defendant  or  its  employees 
violated  any  duty  which  defendant  owed  said  intestate. 
(5).  For  that  it  is  not  averred  or  shown  that  said  in- 
testate died  as  a  proximate  result  of  the  negligence  of  the 
defendant.  (6).  For  that  the  injuries  sustained  by 
said  intestate  are  not  shown.  (7).  For  that  it  appears 
that  said  intestate  undertook  to  leave  a  moving  train, 
and  that  he  was  thereby  pjuilty  of  negligence  which  prox- 
imately contributed  to  his  death.      (8).  For  that  it  is 
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not  shown  wherein  defendant  or  its  agent  was  negligent. 
This  demurrer  was  overruled  by  the  court 

Ihe  5th  Plea  of  the  defendant  is  as  follows:  "For 
further  answer  to  the  said  complaint  and  each  count 
thereof,  separately  and  severally,  the  defendant  says 
that  the  plaintiff's  intestate  wa«  guilty  of  negligence 
which  proximately  contributed  to  the  injuries  received 
by  him,  and  such  contributory  negligence  consisted  in 
this:  The  plaintiflf's  intestate  alighted  from  a  moving 
train  in  the  night  time  in  a  dark  and  unlighted  place 
without  requesting  that  the  train  be  stopped  for  him 
to  alight." 

The  evidence  tended  to  show  that  the  plaintiflf's  in- 
testate attempted  to  leave  the  train  of  the  defendant 
while  the  same  was  in  motion;  that  said  attempt  was 
made  in  the  night  time  at  one  of  the  stations  on  the  de- 
fendant's road,  and  at  the  station  where  said  attempt 
was  made  there  were  no  lights  and  it  was  dark.  In  mak- 
ing said  attempt  the  plaintiflf's  intestate  fell  or  was 
thrown  between  the  platform  of  the  station  and  the  cars 
and  was  thereby  injured.  The  accident  took  place  on 
the  10th  day  of  November,  1899,  and  the  plaintiflf's  in- 
testate died  on  the  12th  day  of  the  following  July.  There 
was  confliict  in  the  evidence  as  to  whether  his  death  was 
caused  by  the  accident  or  whether  it  was  the  result  of 
natural  causes. 

The  defendant  requested  the  court  to  give  to  the  jury 
among  others,  the  following  written  charges,  which  the 
court  refused  to  give :  (3).  "The  court  charges  the  jury 
that  no  one  has  the  right  to  leap  from  a  moving  train  in 
the  night  time  at  an  unlighted  place  because  he  is  being 
carried  beyond  his  destination  with  the  expectation  of 
claiming  from  the  railroad  damages  for  any  injury  he 
may  sustain.  His  duty  is  to  remain  aboard  and  demand 
redress  for  the  injury  that  may  be  done  him."  (5).  "If 
the  jury  find  from  the  evidence  that  W.  H.  Matthews 
alighted  from  defendant's  train  at  Guin  in  the  night 
time  at  a  dark  and  unlighted  place  without  requesting 
that  the  train  be  stopped  for  him  to  alight,  then  the  ver- 
dict of  the  jury  must  be  for  the  defendant  on  all  the 
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counts  of  the  complaint  which  charge  simple  negligence 
only."  (7).  "If  the  jury  find  from  the  evidence  that 
W.  H.  Matthews  negligently  got  off  or  negligently  at- 
tempted to  get  off  defendant's  train  at  Guin  while  said 
train  was  in  motion  and  was  thereby  injured,  the  ver- 
dict of  the  jury  must  be  for  the  defendant  on  each  count 
of  the  complaint."  (9).  "If  the  jury  believe  from  the 
evidence  that  the  defendant's  train  was  stopped  at  Guin 
a  sufficient  time  to  allow  W.  H.  Matthews  in  the  regular 
and  orderly  way  to  alight  therefrom  and  that  said  Mat- 
thews delayed  leaving  the  train  until  it  had  started 
again^  and  that  as  he  was  about  to  alight  from  the  train 
he  was  cautioned  by  some  passenger  or  other  person  that 
the  train  was  running  too  fast  and  that  he  had  better 
wait,  and  that  notwithstanding  such  caution,  if  any,  he 
yet  attempted  to  alight  from  the  train  while  it  was  so 
moving  and  was  injured  by  falling  or  being  thrown  from 
said*  train,  then  he  cannot  recover  on  any  count  in  the 
complaint  which  charges  simple  negligence."  (10).  "If 
in  attempting  to  alight  from  defendant's  train  under  the 
circumstances  shown  by  the  evidence  in  this  case,  W.  H. 
Matthews  failed  or  omitted  to  do  what  a  reasonably 
prudent  man  would  have  done  under  similar  circum- 
stances, then  he  was  guilty  of  contributory  negligence 
which  will  bar  any  recovery  in  this  case."  (11).  "The 
court  charges  the  jury  that  if  it  be  true  that  Matthews 
supposed  that  he  was  at  his  station  and  the  defendant 
company  gave  him  no  sufficient  opportunity  to  get  off 
of  the  train  at  his  destination,  and  he  had  been  carried 
beyond  it,  the  conductor  would  have  been  bound  on  his 
demand  to  stop  his  train  and  return  and  put  him  off 
at  his  station,  or  failing  therein  the  defendant  would 
have  been  liable  in  damages  for  having  carried  him  be- 
yond his  destination."  (14).  "If  the  jury  believe  from 
the  evidence  that  the  death  of  the  plaintiff's  intestate 
was  caused  directly  by  disease  occurring  after  April  1, 
1900,  then  they  must  find  for  the  defendant."  (15). 
"The  argument  is  not  sound  which  seeks  to  trace  the  im- 
mediate cau«e  of  the  death  of  W.  H.  Matthews  throucrh 
the  previous  stages  of  physical  suffering  and  months 
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of  disease  and  medical  treatment  to  the  original  acci- 
dent on  the  railroad." 

The  court  refused  to  give  to  the  jury  the  charges 
above  set  out  and  to  such  refusal  to  give  each  of  said 
charges  the  defendant  separately  and  severally  excepted. 
The  court  at  the  recjuest  of  the  defendant  gave  to  the 
jury,  among  others,  the  following  written  charge: 

(46 ).  "If  the  jury  find  from  the  evidence  that  W.  H. 
Matthews  negligently  got  off  or  negligently  attempted 
to  get  off  defendant's  train  at  the  depot  in  Guin  while 
said  train  was  in  motion  and  the  injuries  he  suffered 
were  thereby  caused,  then  the  verdict  of  the  jury  must 
be  for  the  defendant." 

There  were  verdict  and  judgment  for  the  plaintiff 
assessing  her  damages  at  $10,000. 

The  other  facts  sufficient  for  an  understanding  of  this 
case  are  stated  in  the  opinion. 

Walkek^  Tillman,  Campbell  &  Walkee,  for  appel- 
lant. 

The  demurrer  to  the  7th  count  should  have  been  sus- 
tained.— Laughtan  case,  21  So.  R.  416;  Armstrong  case, 
26  So.  R.  351;  Lampkin  case,  106  Ala.  290.  The  defend- 
ant's plea  No.  5  was  a  good  plea  to  present  the  defense 
of  contributory  negligence. — Johnson  case,  123  Ala.  197; 
Lee  case,  97  Ala.  325;  Holmes  case,  97  Ala,  337;  Wat- 
kins  case,  120  Ala.  152.  That  the  7th  count  did  not 
show  properly  the  plaintiff's  right  to  sue. — Lnicas  case, 
94  Ala.  616.  The  plaintiff's  intestate  was  guilty  of  con- 
tributory negligence. — Lee/s  case,  97  Ala.  325;  Holmes 
case,  97  Ala,  337;  Schaufler's  case,  75  Ala.  142.  That 
there  was  a  variance  between  the  allegations  of  7th  count 
and  the  proof. — Sohanfler's  case,  75  Ala.  136.  That  no 
causal  connection  between  the  injury  and  cause  of  death 
is  shown. — Mutch  case,  97  Ala.  196 ;  Scheffer  case,  105 
U.  8.  249 ;  Armstrong  case,  123  Ala,  248.  That  it  was 
not  competent  for  plaintiff  to  show  complaints  of  suffer- 
ing by  her  intestate. — Henderson  case,  89  Ala.  521 ;  Pear- 
son's case,  97  Ala.  211 ;  Bailei/'s  case,  112  Ala.  177;  Orr's 
case,  91  Ala.  553 ;  Buckaleu's  case,  112  Ala.  158 ;  Reed's 
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vase,  45  N.  Y.  574;  Kenned}/ s  case,  130  N.  Y.  654; 
Roche  case,  11  N.  E.  Rep.  630.  That  there  is  a  distinc- 
tion to  be  made  between  utterances  which  are  the  natural 
expressions  or  exclamations  of  pain  and  those  state 
ments  not  made  to  a  physician  for  the  purposes  of  treat- 
ment which  are  descriptive  of  pain;  and  that  the  latter 
are  hearsay  and  not  admissible. — HaWs  case,  90  Ala.  8; 
Roche  case,  11  N.  E.  Rep.  (N.  Y.)  630;  Kennedy's  case, 

29  N.  E.  Rep.  U\\  Leach  case,  30  N.  E.  Rep.  163;  Wih 
Hams  case,  37  L.  R.  A.   (Minn.)   199;  Davidson's  case, 

30  X.  E.  Rep.  576;  Gillett  on  Indirect  Evidence,  Sec. 
270.  That  it  is  contributory  negligence  for  a  man  to  get 
oflF  of  a  moving  train  at  a  dark  and  unlighted  place 
without  asking  that  the  train  be  stopped  and  to  avoid 
being  carried  by  his  destination. — Lee's  case,  97  Ala.  325 : 
Holmes  case,  97  Ala.  332;  McDonald  case,  110  Ala.  179. 

Daniel  Collier  and  Frank  S.  White  &  Sons,  contra. 
Evidence  of  complaints  of  suffering  admissible. — Arm- 
strong's  case,  123  Ala.  248;  Phillips  v,  Kelley^  29  Ala. 
632 ;  Western  Union  Telegraph  Co.  v.  Henderson,  89  Ala. 
521;  Helton  v.  Alabama  Midland  R.  R.  Co.,  97  Ala.  282; 
Birmingham,  etc.  R.  R.  Co.  v.  Hailj  90  Ala.  10;  Wilkin- 
son r.  Moselcy,  30  Ala.  526.  The  7th  count  shows  plain- 
tiff sued  in  representative  capacity. — Watson  v.  Collins, 
37  Ala.  590;  Lucas  v.  Pittman,  94  Ala.  616;  3  Mayfield's 
Digest,  page  74.  Affirmative  charge  ought  not  to  have 
been  given  on  the  7th  count. — Alabama  Midland  R.  R. 
Co.  V.  Johnson,  123  Ala.  201;  Montgomery  &  Eufaiila  R. 
K.  Co.  V.  Hteicart,  91  Ala.  424;  Highland  Ave.  R.  R.  Co. 

V  ,Winn,  93  Ala.  308;  Gonzales  v.  New  York  Central,  1 
J.  P.  57 ;  Volume  2  Rap.  &  Mack.  Digest,  page  264 ;  Hmith 

V  G.  P.  R.  /?.,  88  Ala.  529 ;  R.  d  D.  R.  R.  Co  v.  Smith,  92 
Ala.  238;  Highland  Ave.  R.  R.  Co.  v.  Burt,  92  Ala.  294. 
It  was  not  necessary  to  aver  the  quo  modo  of  the  inflic- 
tion complained  of. — Ensley  R.  R,  Co.  v.  Chaicning,  93 
Ala.  26.  The  7th  count  was  sufficient.— Af.  d  0.  R.  R. 
Co.  V.  George,  94  Ala.  214;  Armstrong  v.  Montgomery 
Street  Railway,  123  Ala.  236.  The  demurrer  did  not 
specify  the  objection  to  the  7th  count  and  was  therefore 
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properly  overruled. — M.  &  L.  R.  R,  Go.  v.  Chamhliss,  97 
Ala.  307 ;  Brewers  case,  121  Ala.  57. 

McCLELLAN,  C.  J. — The  only  caption  of  the  com- 
plaint was  that  under  which  the  original  counts  were 
written.  To  these  several  other  counts  were  added  but 
without  further  statement  of  the  caption.  This  caption 
is  as  follows :  "Mrs.  Florence  Matthews,  Administratrix 
of  the  estate  of  Walter  H.  Matthews,  deceased,  versus 
The  Kansas  City,  Memphis  and  Birmingham  Railroad 
Company,  a  corporation."  There  were  six  counts  in  the 
.  complaint  as  originally  filed.  In  the  first,  fifth  and  sixth 
counts,  the  capacity  in  whieh  plaintiff  sues  is  thus 
stated:  "The  plaintiff,  as  administratrix  of  the  estate 
of  Walter  Matthews,"  etc.,  etc.  In  the  second,  third  and 
fourth  counts  the  capacity  is  shown  by  this  averment: 
"The"  plaintiff  as  aforesaid  (i.  e.  as  such  administrator) 
claims"  of  the  defendant,  etc.,  etc.  Thus  the  complaint 
stood  undoubtedly  as  a  suit  by  Mrs.  Matthews  in  her 
capacity  as  administratrix  of  the  estate  of  Walter  H. 
Matthews,  deceased,  when  she  as  such  plaintiff  asked 
leave  to  amend  the  complaint  by  adding  thereto  count  7. 
Upon  this  request  the  court's  order  is  this:  "Florence 
Matthews,  as  administratrix  of  W.  H.  Matthews,  de- 
ceased, V.  Kansas  City,  M.  &  B.  R.  R.  Co.,  February  5th, 
1901.  Damages.  Leave  granted  plaintiff  to  file  addi- 
tional count  No.  7  submitted  on  demurrers,  and  contin- 
ued." This  amendment  to  the  complaint  is  in  the  fol- 
lowing language:  "7th  count.  The  plaintiff  claims  of 
the  defendant  the  further  sum  of  thirty  thousand  dollars 
damages,  for  that  whereas,  on,  to- wit:  the  10th  day  of 
November,  1899,  her  intestate,  the  said  Walter  H.  Mat- 
thews, was  a  passenger  on  the  railroad  of  the  defendant, 
which  was  railway  corporation  for  the  transportation  of 
freight  and  passengers,  on  one  of  the  passenger  trains  of 
defendant  from  Birmingham  to  Guin,  Ala,,  the  plaintiff 
alleges  that  on  said  date  her  intestate  as  such  passenger 
was  through  and  by  the  carelessness  and  negligence  of 
the  defendant's  servants,  a8:ents  or  employees,  violently 
thrown  from  the  train,  at  or  near  said  Guin,  Alau  and  so 
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greatly  injured,  bruised,  hurt  and  shocked  by  the  injury 
th\is  sustained,  that  he  never  recovered  therefrom,  but 
soon  thereafter  died  on  accouiit  of  the  said  injuries." 
This  count  7  thus  became  an  integral  part  of  a  complaint 
which  in  its  other  six  counts  aflSrmatively  and  directly 
showed  that  plaintiff  was  suing  in  her  representative 
capacity.  In  that  capacity  she  moved  for  leave  to  add 
this  count  and  to  her  in  that  capacity  leave  was  granted. 
This  count,  moreover,  by  its  own  terms  shows  in  a  way 
that  the  plaintiff  is  therein  claiming  damages  in  her  rep- 
resentative capacity :  It  avers  that  "her  intestate"  was 
a  passenger,  etc.,  etc.,  and  that  *her  intestate,'  was 
thrown  from  the  train,  etc.,  etc.  So  long  as  other  counts 
remained  in  the  case,  it  was  not  suggested  by  defendant 
that  this  count  was  not  filed  and  prosecuted  by  the  plain- 
tiff in  her  representative  capacity.  A  demurrer  was  in- 
terposed to  it,  but  thereby  no  objection  was  made  for 
departure  or  in  other  respect  upon  any  theory  that  it  set 
forth  a  claim  in  the  plaintiff's  individual  capacity.  No 
motion  to  strike  it  was  made.  But  on  the  trial  after  some 
of  the  other  counts  had  been  eliminated  on  demurrer  sus- 
tained, and  the  affirmative  charge  with  hypothesis  had 
been  given  for  defendant  as  to  all  the  rest  except  this 
count  7,  the  affirmative  charge  was  requested  against  it 
also ;  and  one  of  the  arguments  here  made  in  support  of 
the  exception  to  the  court's  refusal  of  that  request  is  that 
the  complaint — xiz.,  this  count  7 — claims  damages  for 
the  plaintiff  as  an  indi\ddual,  while  the  proof,  if  it  makes 
any  case  for  recovery,  shows  a  right  of  recovery  in  the 
plaintiff  as  administratrix  only.  The  position  is  not  ten- 
able. Several  of  the  counts  which  stood  the  attack  of  the 
demurrers  but  as  to  which  the  general  charge  was  given 
for  defendant,  averred  unequivocally  that  plaintiff  sued 
as  administratrix.  Though  charged  against  they  were 
still  in  the  case  for  all  the  purposes  of  showing  plain- 
tiff's capacity.  And  upon  this  with  the  other  considera- 
tions to  which  we  have  adverted,  we  hold  that  in  this 
count  7,  the  plaintiff  sues  as  the  personal  representative 
of  Walter  H.  Matthews,  deceased. — Lucas  V.  Pittman, 


Digitized  byLjOOQlC 


b08  SUPREME  COURT  [Nov.  Term. 

[iCansas  City,  Memphis  ft  Birmingham  Railway  Co.  v.  Matthews.] 

94  Ala.  616;  Louisville  &  Nashville  Railroad  Company 
V.  Trammell,  93  Ala.  350. 

This  count  by  its  averment  that  the  intestate  was  a 
passenger  on  defendant's  train  shows  a  duty  resting  on 
defendant  to  safely  carry  him.  It  shows  too  that  the 
defendant  did  not  safely  carry  him.  There  was  need  to 
show  but  one  thing  else  in  the  sufficient  statement  of  a 
cause  of  action.  That  thing  was  that  the  failure  to  carry 
him  safely  was  due  to  the  negligence  of  defendant's  ser- 
vants. It  is  immaterial  who  the  negligent  servants  were 
or  what  their  particular  stations  or  duties  in  the  service 
were.  The  intestate  having  been  injured  by  the  negli- 
gence of  a  servant  of  the  defendant,  according  to  the 
averment,  it  is  all  the  same  as  respects  the  rights  of  in- 
testate's estate  and  the  liability  of  the  defendant  whether 
the  negligent  servant  was  a  trainman,  or  a  trackman,  or 
a  station  man,  or  what  not.  The  negligent  act  of  a  ser- 
vant of  the  carrier  whereby  a  passenger  is  thrown  from 
the  carrying  train  and  injured  is  necessarily  an  act  12 
and  about  and  having  a  bearing  (very  decided  indeed) 
upon  the  carriage  of  the  passenger,  and  as  the  act  can- 
not be  said  to  be  negligently  done  unless  the  doing  of  it 
involves  remission  of  duty  on  the  pait  of  the  servant 
owed  to  the  passenger,  the  charge  here  is  essentially 
none  other  than  that  through  the  neglect  of  duty  due  the 
passenger  from  defendant's  servant  the  passenger  was 
violently  thrown  from  the  train,  etc.,  etc.  The  carrier 
assumes  to  the  passenger  the  duty  of  protecting  him 
from  the  negligent  acts — pretermissions  of  duty — of  all 
its  employes,  and  is  liable  upon  any  breach  of  this  obliga- 
tion. Ilence  our  conclusion  that  the  count  states  a  cause 
of  action  though  it  does  not  in  terms  aver  that  the  in- 
jury resulted  from  the  defendant's  negligence,  nor  that 
the  servants  from  whose  negligence  the  injury  is  alleged 
to  have  resulted  were  in  charge  of  the  train,  or  the  like; 
and  evidence  having  been  adduced  tending  to  show  caus- 
al negligence  on  the  part  of  defendant's  trainmen,  tlie 
dcfendnnt  was  not  entitled  to  the  affirmative  charge  on 
the  contrarv  theory.— 3/.,  K.  C.  M.  d  B.  R.  R.  Co,  v,  San- 
(Icrs,  98  Ala.  307-8. 
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No  assignment  of  the  demurrer  to  this  count  specified 
the  objection  to  this  count  which  we  have  just  consid- 
ered, and  no  assignment  covered  this  point  except  per- 
haps one  which  was  too  general  for  consideration  under 
the  statute. 

The  count  showing  the  duty  of  carrier  by  defendant  to 
the  intestate,  and  that  he  was  injured  by  negligence  on- 
the  part  of  the  carrier's  servants  for  which  the  defendant 
was  responsible,  it  was  not  necessary  for  the  quo  modo 
of  the  infliction  to  be  averred,  certainly  not  with  any 
more  particularity  than  was  used,  viz. :  that  he  "was 
violently  thrown  from  the  train."  Where,  as  in  this  case, 
the  injuries  are  alleged  to  have  caused  the  death  of  the 
passenger,  and  damages  are  claimed  by  the  personal  rep- 
resentative for  the  death,  it  is  not  necessary  to  describe 
the  character  of  the  hurts  as  it  is  to  some  extent  where 
death  does  not  ensue  and  the  injured  party  himself  sues 
for  the  damages  he  has  sustained.  The  damnifying  fact 
here  is  the  death,  and  beyond  showing  the  causal  con- 
nection between  the  wrong  and  that  result  a  description 
of  the  injuries  is  not  necessary,  since  the  damages  re- 
coverable do  not  depend  upon  any  other  characteristic 
or  consequence  of  the  injury  than  its  fatality.  A  very 
usual  form  of  averment  in  this  class  of  cases  is  that 
"the  intestate  was  thereby  so  injured  that  he  died;"  and 
the  fact  that  death  did  not  ensue  immediately  upon  the 
injury  being  inflicted  can  have  no  bearing  to  require  a 
further  description  of  it.  The  averment  here  is  in  effect 
that  the  intestate  was  so  greatly  injured,  bruised,  hurt 
and  shocked  by  the  injury  he  sustained  from  being  vio- 
lently thrown  from  the  train  that  he  never  recovered 
from  such  injury,  but  soon  thereafter  died  on  account 
of  it.  This  is  an  averment  to  common  understanding 
that  he  died  from  the  injuries  sustained  by  being  thrown 
from  the  train,  and  is  sufficient. 

It  is  not  necessarily  negligence  for  a  passenger  to 
alight  from  a  running  train  even  in  the  night  time  and 
at  a  dark  and  'unlighted  place.  It  depends  upon  the 
speed  with  w^hich  the  train  is  running.  It  may  be  run- 
ning so  slowly  as  to  be  as  safe  to  alight  as  if  it  were 
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standing  stock  still.  And  even  if  it  were  going  faster 
than  this,  say  two  or  three  miles  an  hour,  so  that  it 
would  not  be  as  safe  to  alight  as  if  it  were  at  rest,  it 
cannot  still  be  said  as  matter  of  law  to  be  negligence  to 
attempt  to  alight.  It  is  a  question  for  the  jury.  Plea 
5  was  therefore  bad.  With  that  plea  in  the  case  the 
jury  would  have  been  bound  to  find  that  intestate  was 
guilty  of  negligence  in  alighting  while  the  train  was  in 
motion,  the  slightest  motion,  though  they  might  have 
believed  that  there  was  no  danger  from  that  motion  in 
the  act  of  alighting;  or,  finding  even  that  the  motion 
was  sufficient  to  involve  some  risk,  they  might  have 
found  that  it  was  such  risk  as  a  man  of  ordinary  care 
and  prudence  would  take  under  the  circumstances.  The 
danger  from  the  motion,  whatever  it  was,  was  not  neces- 
sarily greater  because  the  time  was  night  and  the  place 
was  dark  and  unlighted.  The  passenger  may  have  known 
the  place  as  well  under  those  circumstances  as  any  other. 
And  to  say  the  most  those  were  also  considerations  for 
the  jury.  The  demurrer  to  this  plea  was  properly  sus- 
tained. 

More  than  eight  months  intervened  between  the  date 
of  the  infliction  of  the  injuries  which  plaintiff  claims 
caused  the  death  of  her  intestate  and  the  date  of  his 
death.  A  prominent  issue  on  the  trial  arose  on  the  trav- 
erse of  this  claim.  For  the  plaintiff  it  was  sought  to 
sliow  that  the  injuries  were  of  a  serious  and  permanent 
nature,  continuing  unhealed  and  uncured  to,  and  caused 
his  death.  For  the  defendant  it  was  sought  to  show  that 
the  injuries  were  trivial  in  character  and  extent;  that 
he  had  recovered  from  them  long  before  his  death,  and 
that  his  death  resulted  from  other  and  independent 
causes.  To  this  issue,  manifestly,  the  nature  and  ex- 
tent of  the  intestate's  injuries  and  their  continued  effect 
upon  him,  were  of  the  same  pertinency  as  if  he  had  not 
died,  but  living,  had  himself  sued  for  damages  resulting 
from  the  injuries:  the  character,  extent  and  continuance 
of  the  injuries  constitute  a  chief  matter  of  inquiry  in  the 
former  case  as  well  as  in  the  latter ;  in  the  letter  on  the 
question  of  the  amount  of  damages  sustained  by  him, 
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and  in  the  former  on  the  question  whether  the  injuries 
caused  his  death,  and  thereby  entailed  damages  recover- 
able by  his  personal  representative."  Being  thus  the  thing 
under  inquiry  in  this  as  in  the  case  supposed,  evidence 
of  his  complaints  of  hurts,  attributable  to  the  alleged 
negligence  of  the  defendant,  made  throughout  the  inter- 
vening time  was  properly  received,  confined,  as  it  was, 
by  the  court  to  expressions  in  respect  of  current  condi- 
tions to  the  exclusion  of  narration  of  past  conditions  and 
of  the  causation  of  the  present  conditions  complained  of. 
Phillips  V.  Kelhj,  29  Ala.  628;  Western  Union  Telegraph 
Company  v,  Henderson,  89  Ala.  510;  Birmingham  Union 
By.  Co.  v.  Hale,  90  Ala.  8 ;  Roland  v\  Walker,  18  Ala.  749. 

The  circuit  court  did  not  err  in  overruling  defendant's 
motion  to  exclude  the  testimony  of  Mrs.  Matthews  that 
her  husband,  the  injured  man,  was  never  able  to  do  any 
manual  labor  after  he  was  hurt — South  d  North  Ala- 
bama Railroad  Company  v.  McLendon,  63  Ala.  266. 

The  exception  to  the  court's  refusal  to  give  the  affirma- 
tive charge  against  count  7,  requested  by  defendant  is 
sought  here  to  be  sustained  on  several  grounds.  One  of 
these,  viz,  that  the  suit  is  by  the  plaintiff  in  her  individ- 
ual capacity  and  the  proof  does  not  show  any  cause  of 
action  in  her  individually,  we  have  already  adverted  to, 
and  held  untenable. 

Another  ground  insisted  upon  is  that  there  was  no  ev- 
idence before  the  jury  tending  to  show  that  intestate's 
death  was  caused  by  his  being  thrown  from  the  train  to 
which  the  complaint  ascribes  his  death.  It  would  serve 
no  good  purpose  to  go  into  a  discussion  of  the  evidence  re- 
lating to  this  matter.  It  must  suffice  us  to  say  that  we 
find  that  there  was  evidence  adduced  before  the  jury 
tending  to  show  that  the  fall  from  the  train  was  the  cause 
or  a  proximately  contributory  cause  of  intestate's  death. 

Another  insistence  is  that  there  was  a  fatal  variance 
between  the  averment  of  this  count  and  the  proof  in  re- 
spect of  the  infliction  of  the  alleged  injuries  upon  Mat- 
thews, the  intestate, — in  respect  of  the  quo  m/)do  of  their 
infliction — in  this,  that  while  the  court  alleges  that  he 
"was  violently  thrown  from  the  train,  and  so  greatly  in- 
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jured,"  etc.,  etc.,  the  proof  is  that  he  voluntarily  stepped 
from  the  moviug  train  onto  the  station  platform,  lost  his 
footing  and  fell,  receiving  the  alleged  injuries.  It  is 
to  be  conceded  that  there  is  not  in  every  sense  precise 
correspondence  between  this  averment  and  the  proof. 
Intestate  was  not,  strictly  speaking,  thrown  violently 
from  the  train.  He  stepped  from  the  train.  But  when 
he  stepped  from  the  tram  its  motion  had  imparted  a  mo- 
mentum to  his  body  which  when  he  set  his  foot  on  the 
platform  threw  him  violently  down.  So  that  an  accurate 
statement  of  the  occurrence  proved  would  be  this :  That 
intestate  through  the  negligence  of  defendant's  servants 
was  by  the  motion  of  the  train,  as  he  attempted  to  alight, 
thrown  violently  to  the  ground  and  thereby  so  greatly 
injured,  etc.,  that  he  died.  In  a  sense  being  violently 
thrown  down  by  the  train  as  he  was  in  the 
act  of  leaving  it,  was  being  thrown  from  it.  It  is 
probable  on  the  evidence  indeed,  that  the  vio- 
lence to  his  person  which  threw  him  down  had  its  ini- 
tial effect  upon  his  body  just  as  he  set  his  foremost  foot 
on  the  platform — ^the  evidence  shows  that  he  did 
not  jump  with  both  feet,  but  that  he  stepped  with  his  left 
foot — and  started  his  fall  while  the  other  foot  was  yet 
on  the  step  of  the  car.  If  this  were  so,  it  is  entirely  ac- 
curate to  say  that  he  was  thrown  from  the  car.  We 
think  the  evidence  substantially  supports  the  averment, 
and  that  is  sufficient. — H.  A,  &  A,  P.  Ry,  Co,  v.  Crillum, 
SO  S.  W.  697;  T.  P.  Ry,  Co,  v,  Williams,  62  Fed.  Rep. 
440;  Uindman  v,  Timme,  8  Ind.  App.  416 ;L.  *S.  db  J/. 
.S'.  Ry,  Co,  V,  Htindt,  140  111.  525;  C.  H,  &  /.  R,  R.  Co.  v. 
Rcvalee,  17  Ind.  App.  657;  Moncr  v,  tit.  P,  &  D,  R.  R. 
Co.  42  Minn.  480;1V  t7«an  v.  Hmith.  Ill  Ala.  170,  176. 

It  is  further  insisted  that  the  affirmative  charge 
should  have  been  given  for  defendant  for  that  the  evi- 
dence without  conflict  shows  that  Matthews  was  guilty 
of  negligence  which  proximately  contributed  to  his  in- 
jury in  attempting  to  get  off  the  train  when  and  as  he 
did.  We  do  not  find  this  to  be  the  fact.  One  phase  of  the 
evidence  tends  to  shoAv  that  his  attempt  to  alight  was 
made  when  the  train  had  just  started  and  was  moving 
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very  slowly,  probably  not  beyond  the  rate  of  a  mile  or  two 
an  hour.  Though  it  was  night  and  the  place  was  not 
lighted,  the  jury  might  have  found  that  he  knew  precisely 
the  nature  and  location  of  the  platform,  as  he  lived  at 
that  station  and  had  frequent  occasion  to  get  on  and  off 
trains  there ;  and  there  is  no  tendency  of  the  evidence  to 
show  that  he  miscalculated  his  proposed  footing  on  the 
platform.  It  was  solely  for  the  jury  to  say  in  view  *of 
this  aspect  of  the  evidence  whether  he  was  negligent  in 
making  the  attempt  to  alight,  as  has  been  often  decided. 
Nor,  in  our  opinion,  can  it  be  said  as  matter  of  law  that 
he  was  negligent  in  the  manner  of  his  attempting  to 
alight,  i.  e.,  on  his  left  foot,  the  train  moving  to  his  left. 
A  train  may  be  moving  so  slowly  as  to  admit  of  this  be- 
ing done  without  danger,  and  on  the  evidence  as  to  the 
speed  or  apparent  speed  of  the  train  when  the  attempt 
was  made,  it  was  for  the  jury  to  say  whether  a  man  of 
ordinary  prudence  would  have  made  the  attempt. 

Charge  3  refused  to  defendant  is  an  apt  illustration 
of  the  fact  that  much  is  said  and  properly  said  in  the 
opinions  of  appellate  courts  which  is  not  proper  to  be 
given  in  charge  to  juries.  This  excerpt  from  the  opinion 
in  East  Tenn.  Va.  &  Ga.  Ry.  Go.  v.  Holmes,  97  Ala.  332, 
is  as  applied  to  the  case  at  bar,  patiently  absitract  and  ar- 
gumentative;  and  the  same  is  true  of  charge  11.  Charge 
5  w^as  properly  refused  on  considerations  adverted  to 
above  having  reference  to  the  issue  of  contributory  neg- 
ligence vel.  non. 

If  the  court  erred  in  refusing  the  7th  charge  requested 
by  the  defendant,  the  error  was  cured  by  the  giving  of 
defendant's  46th  charge  which  was  in  substance  and  al- 
most literally  identical  with  charge  7. 

Charges  10  and  16  refused  to  defendant  were  bad  for 
failing  to  hypothesize  that  intestate's  negligence  therein 
referred  in  point  of  fact  contributed  to  his  injury. 

The  evidential  fact  hypothesised  in  charge  9  as  to  Mat- 
thews being  cautioned  against  making  the  attempt  to 
alight  did  not  demonstrate  the  negligence  of  such  at- 
tempt :    The  question  was  still  for  the  jury. 

Judge  Matthews'  death  may  have  been  directly  caused 
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by  disease  occurring  months  after  his  injury,  but  this 
disease  may  yet  have  been  caused  by  the  injury,  and  de- 
fendant would  be  liable  for  the  death,  the  chain  of  cau- 
sation starting  with  defendant's  negligence  and  ending 
in  Matthews'  death. — Armstrwig  x\  Mmitgomery  Hi,  Ry, 
Co,  123  Ala.  233.    Charge  14  was  therefore  bad. 

Charge  15  requested  by  defendant  is  a  pure  express 
argument. 

We  are  not  prepared  to  say  that  the  verdict  of  the  jury 
was  so  palpably  against  the  evidence  as  to  justify  us  in 
the  conclusion  that  the  court  below  erred  in  overruling 
the  motion  for  a  new  trial. 

Affirmed. 

Haralson,  Tyson  and  Dowdell,  J. J.,  concurring. 


Cox  V.  O'Neal, 

Bill  in  Equity  to  enjoin  a>  Suit  at  Late, 

1.  Injunction;  equity  jurisdiction;  evidence  relating  to  lease  of 
land. — Where  at  the  time  of  leasing  a  certain  tract  of  land, 
the  lessee  is  the  colonel  of  a  regiment  of  the  Alabama  Na- 
tional Guards,  and  the  lease  contract  is  made  to  the  lessee 
in  his  own  name,  and  thereafter  an  encampment  of  said  regi- 
ment is  held  upon  the  leased  premises,  the  proof  of  the  fact 
that  the  lease  contract  was  made,  not  for  the  lessee  individ- 
ually, but  for  the  benefit  of  his  said  regiment,  and  that  it 
was  the  regiment's  lease,  and  not  the  lessee's,  can  be  made, 
if  at  all,  as  well  in  a  suit  at  law  by  the  lessee  against  the 
lessor  for  a  breach  of  contract  of  lease,  as  in  a  court  of 
equity;  and  the  necessity  of  making  such  proof  as  a  defence 
to  the  claim  of  the  lessee,  constitutes  no  ground  for  a  resort 
to  a  court  of  equity  by  the  lessor  for  the  purpose  of  enjoining 
an  action  at  law. 
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Appeal  from  the  Chancery  Court  of  Mobile. 
Heard  before  the  Hon.  Thomas  H.  Smith. 
The  facts  in  this  case  are  sufficiently  stated  in  the  opin- 
ion. 

Charles  L.  Bromberg,  Jr.,  and  Massey  Wilson,  for 
appellant.— Cited  Kent  et  al,  v.  Demi,  128  Ala.  608-9; 
11  Am.  &  Eng.  Ency.  Law  (2nd  Ed.)  421  ;Comer  v,  Bwnk- 
head,  70  Ala,  493 ;  iiZac/c6urn  v,  Fitzgerald,  130  Ala.  584; 
Hcottish  Union,  etc.  v.  Dangaix,  103  Ala.  395. 

McAlpine  &  Robinson,  contra, — Under  the  facts 
averred,  it  seems  to  us,  there  can  be  no  reasonable  ques- 
tion that  the  purchase  of  the  lumber  and  of  the  rights 
accruing  under  the  lease,  and  the  taking  of  title  in  him- 
self, made  Colonel  Cox  a  resulting  trustee  for  the  First 
Regiment  of  the  Alabama  National  Guard.  The  doc- 
trine is  clearly  established  that  where  a  person  purchas- 
es a  property  right  with  the  moneys  of  another  and  takes 
the  legal  title  in  himself,  a  trust  results  therefrom  which 
may  be  proved  by  parol. — 4th  Mayfield's  Dig.  p.  1016 
par.  238  and  cases  cited;  27  A.  &  E.  E.  L.  248;  Milner 
v.  Standford,  192  Ala.  277;  Milner  v,  Kucker,  112  Ala. 
360;  Thompson  v.  HartUne,  105  Ala.  263,  268;  Fink  v, 
Umscheid,  2  L.  R.  A.  146  (note) ;  Green  v.  Green,  46  L. 
R.  A.  525 ;  27  Am.  Eng.  Enc.  Law,  p.  269  et  seq ;  2  Pom- 
eroy  Eq.  Ju.,  pars,  1030-1,  1075. 

HARALSON,  J.— J.  W.  Cox,  the  defendant  below  and 
appellant  here,  was  Colonel  of  the  First  Infantry,  Ala- 
bama National  Guards,  on  and  prior  to  the  1st  day  of 
July,  1897.  On  that  day  he  entered  into  a  written  con- 
tract with  the  complainant,  William  O'Neal,  which  re- 
cited that,  "I,  William  O'Neal,  for  and  in  consideration 
of  the  sum  of  one  dollar  to  me  in  hand  paid,  the  receipt 
of  which  is  hereby  acknowledged,  hereby  lease  to  James 
Wade  Cox  for  the  term  of  four  years,  to  commence  on 
the  Ist  day  of  June,  1897,  the  following  described  real 
estate  (describing  the  property.)     It  is  understood  and 
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agreed  that  said  James  Wade  Cox  shall  have  the  privi- 
lege of  erecting  od  said  property  such  buildings  as  he 
may  see  fit  and  proper,  and  that  he  shall  be  allowed  to  re- 
move said  buildings  so  erected,  upon  the  expiration  of 
this  lease.  The  said  James  Wade  Cox  agrees  to  surren- 
der said  premises  at  the  expiration  of  the  term  in  as 
good  condition  as  reasonable  use  will  allow,  unavoid- 
able casualties  excepted." 

It  appears  that  Cox  erected  on  the  land  mentioned  in 
the  lease,  a  mess  hall,  store  room,  guard  house  and  tent 
floors,  and  the  same  was  used  afterwards  as  an  encamp- 
ment ground  for  the  First  Infantry,  Alabama  National 
Guard.  It  appears  that  O'Neal,  under  a  claim  that  he 
set  up  to  the  materials  in  said  erections,  refused  to  al- 
low Cox  to  remove  the  same,  when  the  latter  brought 
suit  against  said  O'Neal  in  the  circuit  court  of  Baldwin 
county,  for  a  breach  of  said  contract  of  lease.  There- 
upon, O'Neal  filed  this  bill  in  the  chancery  court  of  Mo- 
bile county,  alleging  that  the  contract  sued  upon,  al- 
though made  by  Cox  as  an  individual,  was  in  fact  made 
by  him  as  the  Colonel  of  the  First  Regiment,  Alabama 
National  Guard;  that  subsequent  to  the  making  of  the 
contract,  the  tetm  of  office  of  said  Cox,  as  such  Colonel 
expired,  and  he  was  succeeded  by  Col.  DuMont;  that 
Col.  DuMout  and  the  quartermaster  of  the  Regiment  sold 
to  him,  O'Neal,  for  $75.00,  the  property  above  mentioned, 
constituting  the  improvements  put  on  said  land  by  the 
d(  feudant,  and  prayed  that  defendant  Cox,  be  enjoined 
from  the  further  prosecution  of  his  suit  at  law.  The 
bill  is  sought  to  be  maintained  upon  the  allegation  "that 
no  legal  defense  can  be  made  to  the  said  suit  of  James 
Wade  Cox  against  Orator,  and  that  orator's  only  remedy 
is  by  this  proceeding  in  this  honorable  chancery  court." 

The  averment  is  further  made,  that  although  the  con- 
tract of  lease  appears  to  have  been  executed  by  the  said 
Cox  as  an  individual,  yet,  as  a  matter  of  fact,  the  said 
Cox  when  he  executed  said  agreement  was  not  acting 
for  himself,  but  was  acting  in  behalf  of  the  troops  com- 
manded by  him,  and  obtained  the  lease  of  said  land  for 
the  purpose  of  the  encampment  of  said  troops;  that 

Vol.  142. 


Digitized  byLjOOQlC 


19<>4  3  OF  ALABAMA.  317 

[Cox  V.  O'Neal.] 

said  buildiogs  were  not  erected  with  funds  of  the  said 
Cox,  but  that  the  material  and  the  erection  of  the  same 
were  paid  for  with  money  from  the  funds  appropriated 
by  the  State  of  Alabama,  for  the  use  of  the  said  First  In- 
fantry, Alabama  National  Guard. 

The  defendant  demurred  to  the  bill  ofi  many  grounds, 
among  them,  that  the  bill  shows  that  complainant  has  a 
full  and  adequate  remedy  at  law;  because,  if  the  build- 
ings mentioned  in  the  bill,  were  erected  in  the  manner 
stated,  and  were  not  erected  by  the  defendant  as  an  indi- 
vidual, this  would  be  a  defense  at  law  to  the  suit  pending 
in  the  circuit  court,  and  because  the  complainant  by  his 
contract  with  defendant  has  estopped  himself  under  the 
allegations  of  the  bill,  from  disputing  the  title  of  defend- 
ant to  said  buildings,  etc. 

The  court  overruled  the  demurrer,  and  decreed,  that 
under  the  evidence  complainant  was  entitled  to  the  relief 
prayed  for. 

The  evidence  tended,  on  the  part  of  the  complainant  to 
show,  that  the  improvements  placed  on  the  land  were 
made  from  funds  appropriated  by  the  State  for  military 
purposes;  and  on  the  part  of  the  defendant,  that  they 
were  paid  for  out  of  funds  of  his  own,  and  that  what  he 
had  paid  was  refunded  to  him  out  of  the  share  of  the  reg- 
iment in  the  State  appropriation;  that  the  appropria- 
tion was  divided  among  the  regiments,  after  the  close  of 
the  encampment,  pro  rata,  according  to  the  strength  of 
the  respective  commands  and  the  State  incurred  no  ob- 
ligation for  encampment  grounds,  and  whatever  prepa- 
rations that  were  made  for  a  place  of  encampment  and 
necessary  erections  thereon,  were  made  by  the  Colonels 
at  their  own  risk,  to  be  paid  afterwards,  if  the  pro  rata 
of  the  annual  fund  for  the  particular  regiment,  was  suf- 
ficient for  the  purpose. 

But,  however  that  may  have  been,  the  written  con- 
tract of  rent  between  complainant  and  defendant,  was 
certain  and  unambiguous,  and  required  the  aid  of  no  ex- 
trinsic proof  to  make  it  certain.  By  it  complainant  rent 
ed  tlie  vacant  grounds  mentioned,  to  defendant  for  four 
years  from  the  1st  day  of  June,  1897,  and  agreed  that 
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the  clofendant  should  have  the  privilege  of  erecting  on 
said  property  such  buildings  as  he  might  see  proper,  and 
should  be  allowed  to  remove  said  buildings  so  erected, 
upon  the  expiration  of  the  lease.  What  the  premises 
Avere  rented  for,  is  not  specified  in  the  contract,  and  oral 
testimony  of  the  intention  or  purpose  for  which  defend- 
ant rented  the  grounds  was  inadmissible,  as  having 
nothing  to  do  with  the  construction  of  the  contract 
Morris  v,  Robinson,  80  Ala^  291. 

The  complainant  in  filing  his  bill,  proceeds  upon  the 
theory,  that  the  lease  contract  having  been  made  to  Cox 
in  his  own  name,  could  not  be  shown,  on  the  trial  of  the 
case  at  law,  to  have  been  made,  not  for  the  defendant  but 
for  the  benefit  of  the  First  Regiment,  and  that  it  was 
the  Regiment's  lease  and  not  Cox'.  If  it  was  competent 
for  the  complainant  to  make  this  proof  on  a  bill  in  equity, 
it  being  a  mere  rule  of  evidence,  no  reason  exists  why  it 
could  not  be  made,  if  at  all,  as  well  in  a  trial  at  law. 
Such  being  the  case,  there  was  no  use  in  resorting  to  a 
court  of  e(iuity,  on  the  ground  that  the  remedy  at  law 
was  inadequate. 

Whether  the  complainant  having  leased  the  land  to  the 
defendant  was  estopped  to  deny  the  lease  to  him,  and 
show  that  it  was  to  the  Regiment  and  for  its  benefit,  and 
whether  or  not  DuMont  and  his  Quartermaster  had  any 
right,  in  the  absence  of  a  statute  allowing  it,  to  sell  the 
property  on  the  grounds, — even  if  it  belonged  to  the 
regiment, — to  complainant,  are  questions  raised  and  dis- 
cus'^ed  on  this  appeal.  But,  we  need  not  decide  these, 
or  any  other  error  assigned,  since  there  can  be  no  pretense 
of  a  right  to  file  the  bill,  except  on  the  one  on  w^hich  it  is 
based, — "that  no  legal  defense  can  be  made  to  said  suit 
uit  law)  of  said  James  Wade  Cox  against  orator,  and 
that  orator's  only  remedy  is  by  this  proceeding,"  etc. 

The  decree  of  the  court  below  must  be  reversed,  and 
one  will  be  here  rendered  sustaining  the  demurrer  to 
the  bill,  and  remanding  the  cause. 

Reversed,  rendered  and  remanded. 
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McClellan^  C.  J.,  DowDELL  and  Denson^  J.J.,  con- 
curring. 


Lunsford  v.  Bailey  &  Howard. 


Action  of  Assumpsit. 

.  Action  of  aasurrtopsit;  sufficiency  of  complaint. — In  an  action  by 
real  estate  agents  to  recover  commissions,  a  count  of  the 
complaint  which  claims  a  specific  sum  for  the  breach  of  an 
agreement  entered  into  by  the  defendant,  in  which  the  de- 
fendant agreed  if  the  plaintiffs  "would  procure  a  customer 
for  her  for  a  certain  piece  of  property  at  the  price  of  $3,500, 
that  she  would  pay  them  a  reasonable  commission  for  their 
services/'  and  then  avers  that  plaintiffs  had  complied  with 
all  the  provisions  of  said  agreement,  but  that  the  defendant 
has  failed  to  pay  the  plaintifCs  any  sum  for  such  services, 
states  a  cause  of  action,  and  is  not  subject  to  demurrer,  upon 
the  ground  that  it  is  not  alleged  in  said  count  that  the  cus- 
tomer procured  for  the  property  mentioned  in  the  complaint 
was  ready,  able  and  willing  to  pay  for  the  property  the  sum 
fixed. 

.  Trial  and  its  incidents;  refusal  to  give  charge  when  not  re- 
viewed.— Where  the  only  recital  in  a  bill  of  exceptions  rela- 
tive to  the  refusal  of  the  court  to  give  a  charge  requested,  is 
"The  defendant,  in  writing,  requested  the  general  charge  for 
the  defendant,  but  the  court  refused  to  give  the  same,  to  which 
action  of  the  court  refusing  to  give  the  general  charge  in 
favor  of  the  defendant,  he  duly  excepted,"  and  the  charge 
referred  to  is  not  set  forth  in  the  bill  of  exxceptions,  the  Su- 
preme Court  will  not  review  the  rulings  of  the  trial  court  in 
refusing  said  charge. 

Appeal  from  the  Circuit  Court  of  Birmingham. 

Tried  before  the  Hon.  Charles  A.  Senn. 

This  action  was  brought  by  the  appellees,  Bailey  & 
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Howard,  real  estate  agents,  against  the  appellant,  Mrs. 
Susan  Lunsford,  to  recover  commissions  for  procuring 
a  purchaser  for  property  owned  by  the  defendant.  The 
complaint  contains  four  counts.  The  first  three  counts 
were  common  counts.  The  fourth  count  was  in  words 
and  figures  as  follows:  "Plaintiflfs  claim  of  defendant 
the  further  sum  of  five  hundred  dollars  damages,  with 
interest  thereon,  for  the  breach  of  an  agreement  entered 
into  by  her  during  the  month  of  July,  1902,  in  substance 
atj  follows:  Defendants  agreed  that  if  plaintiffs,  who 
were  real  estate  agents  in  the  city  of  Birmingham,  Ala- 
bama, w^ould  procure  a  customer  for  her  for  a  certain 
piece  of  property  at  the  price  of  three  thousand  five  hun- 
dred dollars  that  she  would  pay  them  a  reasonable  com- 
mission for  their  services,  and  the  plaintfiffs  say,  that 
although  they  have  complied  with  all  the  provisions  of 
said  agreement  on  their  part,  the  defendant  has  failed 
to  comply  with  the  following  provisions  thereof,  viz :  She 
has  failed  to  pay  plaintiffs  any  sum  for  their  services." 
To  the  fourth  count  the  defendant  demurred  upon  the 
following  grounds:  That  it  is  not  alleged  in  said  count 
that  the  customer  procured  for  the  property  mentioned 
in  the  complaint  was  ready,  able  and  willing  to  pay 
for  the  property  referred  to,  the  sum  of  three  thousand 
and  five  hundred  dollars."  This  demurrer  was  overruled. 
The  other  ruling  of  the  trial  court  which  is  review^ed  on 
tl}e  present  appeal  is  sufficiently  shown  in  the  opinion. 

A.  Latady,  for  appellant,  cited. — Sayre  v.  Wilson^  86 
Ala.  151;  Cook  v.  Forst,  116  Ala.  395;  Henderson  t;. 
Tinccnt,  84  Ala.  103;  Cook  v,  Forst,  116  Ala.  395. 

Bowman^  Harsh  &  Beddow,  contra, 

TYSON,  J.— The  fourth  count  of  the  complaint  did 
not  aver  an  undertaking  on  the  part  of  the  plaintiflf  "to 
sell"  defendant's  property  as  was  done  in  the  case  of 
Sai/re  v.  Wilson,  (86  Ala.  151),  but  simply  "to  procure 
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a  customer  for  her  for  the  property  at  the  price  of  three 
thousand  five  hundred  dollars,"  which  it  is  alleged  they 
did.  That  case,  therefore,  is  not  authority  for  the  con- 
tention here  made,  that  the  count  under  consideration 
should  allege  that  the  customer  procured  by  plaintiff 
was  ready,  able  and  willing  to  pay  for  the  property.  It 
was  entirely  competent  for  the  parties  to  contract  for 
plaintiffs  to  procure  for  defendant  a  customer  for  her 
property,  and  if  they  did  so,  as  it  is  alleged  they  did, 
we  can  see  no  possible  objection  to  the  complaint  on  the 
ground  urged.    The  demurrer  was  properly  overruled. 

The  remaining  exception  is  based  upon  the  refusal  by 
the  court  to  give  what  is  termed  in  the  record  as  "the 
general  charge"  requested  by  defendant.  The  language 
of  that  charge  is  not  copied  in  the  bill  of  exceptions.  All 
that  is  recited  in  the  bill  of  exceptions  relating  to  it  is  in 
these  words:  "The  defendant  in  writing  requested  the 
general  charge  for  the  defendant,  but  the  court  refused 
to  give  the  same,  to  which  action  of  the  court  refusing 
to  give  the  general  charge  in  favor  of  the  defendant,  the 
defendant  duly  excepted."  We  cannot  review  the  rulings 
of  the  trial  court  in  refusing  the  charge. — Dannelly  v. 
State,  130  Ala.  134.' 

It  is  true  in  another  part  of  the  record  there  appears 
the  general  affirmative  charge  with  hypothesis,  along 
with  other  refused  charges,  but  it  cannot  be  looked  to 
in  this  connection. — Alabama  Constructimi  Co.  v.  Wag- 
non,  137  Ala.  388;  Nuckols  v.  State,  109  Ala.  2. 

AflSrmed. 

McClellan,  C.  J.,  Simpson  and  Anderson,  J.  J.,  con- 
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Southern  Railway  Co.  v.  Lockwood 
Mfg,  Co, 

Action  of  Trover. 

1.  Railroad  company* 8  demurrage  charges  for  detention  of  car;  lien 

exists  for  such  charges. — A  railroad  company  may  legally 
charge  car  service  or  demurrage  for  the  detention  of  its  cars 
by  a  consignee  or  consignor  beyond  a  reasonable  time  in  which 
to  unload  them  or  load  them,  as  fixed  by  rules  adopted  by 
the  Alabama  Car  Service  Association;  and  for. such  demurrage 
charges  the  carrier  has  a  lien  on  the  property  shipped. 

2.  Same;  lien  not  lost  hy  placing  car  on  particular  track  to  be  un- 

loaded. The  placing  of  a  loaded  car  on  a  particular  track  by 
a  railroad  company  for  the  purpose  of  allowing  the  consignee 
to  unload  it,  is  not  such  an  absolute  and  unconditional  deliv- 
ery unto  the  assignee  of  the  articles  shipped  as  would  cut  o£C 
or  release  company's  future  right  of  lien  on  said  articles  for 
legitimate  charges  for  car  service  or  demurrage  that  might 
subsequently  accrue,  by  reason  of  the  consignee's  failure  to 
unload  the  car  within  the  time  fixed 'by  the  rules  of  the  com- 
pany or  of  the  car  service  association. 

Appeal  from  the  Circuit  Court  of  Jefferson. 

Tried  before  the  Hon.  A.  A.  Coleman. 

Thi«  was  an  action  of  trover  brought  by  J.  L.  Lock- 
wood,  H.  ^V^  Lockwood  and  A.  H.  Lockwood,  doing  busi- 
ness as  partners  under  the  firm  name  of  Lockwood  Man- 
ufacturing Company,  against  the  Southern  Railway 
Company,  to  recover  damages  for  the  alleged  conversion 
by  the  defendant  of  7000  feet  of  poplar  lumber.  The 
damages  claimed  being  fixed  at  $260. 

The  defendant  pleaded  the  general  issue  and  the  fol- 
lowing special  plea:  "For  further  answer  to  the  com- 
plaint, defendant  says-  that  the  car  of  lumber,  a  part  of 
which  forms  the  subject  matter  of  this  suit,  arrived  at 
Birmingham  over  defendant's  line  on  March  22,  1902, 
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to  be  delivered  to  the  plaintiffs  in  this  cause;  that  on  the 
same  date  plaintiffs  were  notified  of  the  arrival  of  the 
car;  that  the  car  was  not  ordered  placed  until  March  29th 
at  12  il.,  that  car  service  charges  in  the  sum  of  one  dol- 
I         lar  per  day  or  fraction  thereof,  began  to  accrue  on  said 
j         car  at  7  A.  M.,  March  26th;  that  at  the  time  the  car  was 
I         ordered  placed,  car  service  charges  were  due  in  said  car 
for  two  days  and  five  hours,  the  28th  day  of  March  hav- 
ing been  a  holiday,  that  said  charges  amounting  to  f  3.00 
were  paid  when  car  Avas  ordered  placed;  that  car  was 
placed  at  12  M.  March  31st ;  that  the  nineteen  hours  free 
time  which  plaintiff  had  to  unload  the  car  expired  at 
'i  A.  M.,  April  1st;  that  at  4  P.  M.  on  April  2nd,  de- 
mand was  made  on  plaintiff  for  the  additional  car  ser- 
I         vcp,  aiiiountiug  to  one  dollar;  that  plaintiff  refused  to 
I         pay  same,  whereupon  defendant  declined  to  deliver  the 
lumber  A\'hich  was  remaining  on  the  car  at  that  time, 
and  which  forms  the  subject  matter  of  this  suit.    The 
defendant  says  that  at  the  time  the  alleged  cause  of  ac- 
ti()n  aroF^e,  it  was  a  member  of  the  Alabama  Car  Service 
Assfciatic  n,  and  as  such  had  bound  itself  to  conform 
to  the  rules  and  regulations  of  said  association ;  that  the 
rulei  of  said  association  required  it  to  make  car  service 
charges  in  the  amount  of  |1.00  per  day  or  part  thereof  on 
each  car  after  48  hours  had  elapsed,  after  notice  to  con- 
signee of  the  arrival  of  such  car ;  that  this  rule  was  en- 
forced by  the  defendant  in  all  cases;  that  it  was  embod- 
iel  in  the  contract  of  shipment  with  plaintiffs  either 
expressly  or  impliedly,  and  that  plaintiffs  refused  to  pay 
the  proper  charges  assessed  in  accordance  with  this  rule." 
The  case  was  tried  upon  issue  joined  upon  these  pleas. 
The  undisputed  testimcmy  showed  the  following  facts: 
A  car  of  lumber  consigned  to  plaintiffs,  arrived  at  Bir- 
mipfrham,  over  defendant's  line  of  railroad,  from  Berry, 
Alabama,  on  Saturday  March  22nd,  1902.    The  plaintiffs 
were  notified  of  the  arrival  of  the  car  on  the  afternoon 
of  that  day.     At  twelve  o'clock  Saturday,  March  29th, 
one  of  the  plaintiffs  called  at  the  office  of  the  defendant's 
a^ent  in  Birmingham  and  paid  the  freight  on  this  car. 
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and  in  addition  thereto  f3.00  car  service  or  demurrage 
which  had  accrued  on  the  car  up  to  that  time,  at  the  same 
time  ordering  the  car  placed  for  unloading.  The  car  was 
placed  at  twelve  o'clock  March  31st,  on  one  of  defend- 
ant's team  tracks,  the  usual  place  for  unloading  bulk 
shipments  of  this  kind.  At  four  o'clock  on  the  afternoon 
of  April  2nd,  the  lumber  was  only  partially  unloaded, 
and  the  car  still  detained,  f  1.00  additional  car  ser^-ice 
having  accrued  after  the  car  had  been  placed  for  unload- 
ing, the  defendant,  through  its  car  service  clerk,  present- 
ed the  plaintiffs  bill  for  this  amount,  which  they  refused 
to  pay.  Thereupon  the  car  was  sealed,  with  a  part  of  the 
lumber  still  on  board  and  placed  beyond  the  reach  of 
the  plaintiffs,  and  the  lumber  held  for  payment  of  de- 
murrage charges.    This  is  the  lumber  sued  for. 

The  operation  of  Rules  1,  2  and  9  of  the  Alabama  Car 
Service  Association,  which  were  introduced  in  evidence, 
and  which  are  the  rules  enforced  by  the  defendant  in 
connection  with  car  service  or  demurrage  charges,  is 
clearly  explained  by  the  following  uncontroverted  testi- 
mony of  J.  B.  Franklin,  defendant's  car  service  clerk: 
*'In  March  and  April  of  last  year  I  was  car  service  clerk 
for  the  Southern  Railway  at  Birmingham,  and  my  duties 
were  to  look  after  the  cars  that  arrived  here  over  the 
Southern  road  for  the  city  delivery,  and  see  that  the  con- 
signees were  promptly  notified  and  that  the  cars  were 
placed  after  the  freight  and  all  charges  were  paid,  and 
after  the  cars  were  not  unloaded  within  48  hours  after 
the  parties  were  notified,  to  collect  all  car  service  due  on 
them.  The  car  service  charged  was  $1.00  per  day  or 
fraction  thereof  on  each  car,  after  expiration  of  the  free 
time  of  48  hours.  I  remember  a  car  of  lumber  having  ar- 
rived on  the  22nd  day  of  March,  1902,  consigned  to  the 
Lockwood  Mfg.  Company.  That  it  was  on  Saturday, 
and  notice  was  given  to  Lockwood  Mfg.  Company  that 
l*is  car  had  arrived,  some  time  between  1  and  5  o'clock 
plaiiiafternoon.  The  car  was  ordered  placed  at  12  o'clock 
wh!chi  29th.     Up  to  that  time  car  service  charges  had 
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accrued  to  the  amount  of  f3.00.  I  figure  that  out  this 
way :  I  j?ave  notice  of  the  arrival  of  the  car  on  the  after- 
noon of  the  22nd,  but  under  the  rules,  the  time  did  com- 
mence on  the  car  until  7  o'clock  the  next  morning,  the 
23d.  This  being  Sunday,  would  throw  it  the  next  morn- 
ing, and  the  time  commenced  to  count  7  o'clock  Monday 
morning,  the  24th.  The  48  hours  free  time  allowed  ex- 
pired at  7  o'clock  on  Wednesday  morning,  the  26th,  and 
then  the  car  service  began  to  accrue.  Thursday  morning 
at  7  o'clock  one  day  had  elapsed,  and  Saturday  morning 
at  7  o'clock  two  days  had  elapsed ;  Friday  the  28th  was  a 
holiday  and  holidays  and  Sundaj^s  are  not  considered 
in  estimating  the  time  for  car  service  charges.  Up  to 
12  o'clock  Saturday  the  29th  when  the  car  was  ordered 
placed,  2  days  and  5  hours  had  elapsed,  and  $3.00  car 
service  was  collected.  The  car  was  placed  at  12  o'clock 
March  31st.  Under  the  rules  of  the  railroad  commission 
the  company  is  entitled  to  48  hours  in  which  to  place  the 
car,  after  the  freight  and  all  charges  have  been  paid. 
If  the  company  takes  more  than  that  time,  it  must  pay 
the  shipper  |1.00  a  day  or  any  part  thereof  on  each  car. 
In  counting  the  time  against  the  company,  Sundays  and 
holidays  are  not  included ;  just  like  the  car  service,  the 
rule  works  both  ways.  March  the  SOth  having  been  Sun- 
day, the  company  placed  this  car  in  24  hours,  according 
to  the  rules  for  estimating  time,  after  the  car  was  ordered 
placed.  After  the  car  was  placed,  the  Lockwood  Mfg. 
Company  had  19  hours  which  they  had  already  paid  the 
demurrage  for,  in  which  to  unload.  These  19  hours  had 
expired  at  7  o'clock  on  the  morning  of  April  1st,  and  at 
that  time  car  service  began  to  accrue  again.  I  did  not 
present  a  bill  to  any  member  of  the  firm  of  Lockwood 
Company  for  any  additional  car  service  until  late  in  the 
afternoon  on  April  2nd,  about  4  o'clock.  I  did  not  pre- 
sent the  bill  on  the  1st  because  I  wanted  to  favor  Mr. 
Lockwood.  The  bill  which  I  presented  on  the  2nd  was 
for  fl.OO,  and  I  presented  it  to  Mr.  Lockwood,  the  old 
gentleman  w^ho  was  the  first  witness  for  the  plaintiff. 
He  was  at  the  time  at  his  place  of  business  on  26th  street. 


Digitized  by  LjOOQIC  ' 


326  SUPREME  COURT  (Nov.  Term. 

[Southern  Railway  Co.  y.  Lockwood  Mfg.  Co.] 

It  was  also  shown  that  plaintiff  had  notice  of  th'e  reg- 
ulation of  defendant  in  reference  to  car  service  or  de- 
murrage charges. 

Among  the  other  charges  requested  by  the  defendant, 
and  the  refusal  to  give  each  of  which  the  defendant  sep- 
arately excepted,  was  the  general  affirmative  charge  in 
its  behalf.  There  were  verdict  and  judgment  U)t  the 
plaintiffs,  assessing  their  damages  at  $180.00.  From  th's 
judgment,  the  defendant  appeals,  and  assigns  as  error 
the  several  rulings  of  the  trial  court,  to  which  exceptions 
were  reserved. 

James  Weatherly  and  J.  T.  Stakely,  for  appellant. 
This  court  has  held  that  a  rule  of  a  railroad  company 
that  a  party  to  whom  freijjht  is  consigned  must  receive 
the  same  within  48  hours  after  notice,  is  a  reasonable  one, 
and  a  charge  for  storage  after  expiration  of  that  time  is 
legal. — Gulf  City  Construction  Company  r.  Louistxlh* 
d-  Xmhtyillr  R.  /?.  Company,  121  Ala.  621.  As  a  corol- 
lary to  this  a  railroad  company  may  legally  charge  sto- 
rage or  demurrage  for  its  cars  used  and  occup'ed  by  con- 
signees beyond  a  reasonable  time  after  the  contract  of 
transportation  has  been  fulfilled. — Miller  et  al  r.  Cicor- 
(jia  Railroad  d  Ranking  Co,,  88  Gsl  563;  50  Am.  &  Eng. 
R.  R.  Cases,  79  and  notes;  Kentucky  Wayrm  Mfg.  Co,  v. 
Ijonisrille  ct  Naj<hville  R,  R,  Co.,  decided  by  Louisville 
( Kv. )  Law  and  Equitv  (^urt  Dec.  20,  1901 ;  20  Am.  & 
FDg.  R.  R.  (\ases  (N.  S.)  450;  Miller  v.  Mansfield,  112 
Mass.  260;  'So^rfolk  cf  M^esfern  R.  R,  Co,  v,  Adams,  and 
authorities  cited,  90  Va.  ii9S;Kentucky  Wagon  Mfg.  Co, 
r.  Ohio  d  Mississippi  R,  R.  et  aK  2  Am.  &.  Eng.  R.  R. 
Cases  (N.  S.)  722;  l^nan  r.  Louisville  &  Nashrille  R. 
R.  Co.,  et  al,  20  Am  &  Eng.  R.  R.  Cases  446;  Alabama 
Railroad  Commission  in  repetition  of  Yminghlood  & 
Fjhrmam;  Xew  Orleans  d  Xorth  Eastern  R,  R,  Co.  r. 
A.  H.  George  &  Co,  decided  by  the  Supreme  Court  of 
Mississippi  Nov.  16,  19P3.  Reported  in  advance  sheets 
of  Scm.  Reporter  for  Dec.  5th,  1903,  p.  193. 
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As  to  the  second  proposition  it  is  a  well  settled  prin- 
ciple of  law  that  a  warehouseman  has  a  lien 
for  his  charges. — 42  Am.  Dec.  254  and  notes, 
and  cases  cited  on  page  257  and  following;  28 
Am.  &  Eng.  Ency.  of  Law  (O.  S.)  page  663.  It  is 
equally  well  settled  that  where  a  common  carrier,  after 
the  arrival  of  freight,  gives  notice  to  the  consignee  and 
places  the  goods  in  its  warehouse,  its  liability  thereafter 
is  that  of  a  warehouseman. — Collins  v,  Alabama  Great 
Hnathern  R.  h\  Co,.  104  Alabama  390.  And  the  carrier 
is  entitled  to  additional  compensation  for  its  services  as 
warehouseman. — Gnlf  City  Construction  Company  v, 
lAJuisville  d  NashvUle-R.  R.  Compwny,  cited  above.  If 
the  carrier  can  make  an  additional  charge  when  it  stores 
the  goods  in  its  warehouse  and  has  a  lien  for  such  charge, 
for  the  same  reasons  it  can  make  an  additional  charge 
and  has  a  lien  therefor  when  the  goods  remain  in  its  cars 
after  its  liability  as  a  common  carrier  has  ceased. — Mil- 
kr  V.  Georyia  R.  R,  &  Banking  Company  (cited  above). 
MiUer  v,  Mansfield  (cited  above).  And  the  recent  case 
of  Jew:  Orleans  &  North  Eastern  R.  R.  Co.,  decided  by 
the  Supreme  Court  of  Mississippi  (cited  above),  these 
last  two  cases  assert  directly  the  proposition  that  a  rail- 
road company  has  a  lien  for  car  service  or  demurrage 
charges. 

We  concede  that  if  the  defendant  had  abandoned  its 
lien  it  could  not  afterwards  reassert  it.  But  from  the 
very  nature  of  the  case  the  mere  placing  of  the  car  and 
allowing  plaintiffs  to  unload  part  of  the  lumber  could 
not  amount  to  such  an  absolute  and  unqualified  delivery 
as  to  constitute  a  waiver.  At  the  time  of  the  payment  of 
the  freight  and  accrued  demurrage,  the  defendant  had 
no  way  of  knowing  that  any  additional  charge  would  be- 
come due.  It  had  a  right  to  assume  that  the  plaintiff 
would  unload  the  car  within  the  nineteen  hours  they  had 
paid  demurrage  for.  But  even  if  it  had  known  that  the 
car  would  not  be  unloaded  within  that  time,  and  that  an 
additional  charge  would  become  due,  it  would  have  had 
no  right  to  make  demand  therefor,  until  such  charge 
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should  become  due  in  fact.  It  could  only  make  demand 
for  additional  charges  from  time  to  time  as  they  accrued 
until  the  car  was  finally  unloaded.  If  the  position  con- 
tested for  by  appellee's  should  be  sustained,  a  consignee 
might  detain  a  car  indefinitely  for  the  purpose  of  unload- 
ing and  the  carrier  would  have  no  redress  therefor  except 
by  resort  to  an  action  at  law  for  his  charges. — Scott  v. 
Delmcare,  Lackawanna  &  Western  R,  R.  Co.,  (unre- 
ported) ;  Lane  et  al,  v.  Old  Colony  and  Fall  River  R,  R,, 
14  Gray  (Mass.)  143. 

White  &  Howze^  contra, — The  principal  question  and 
indeed  the  only  question  in  this  case  which  we  deem  it 
necessary  to  consider  is,  whether  the  appellant  had  re- 
leased its  lien  upon  the  lumber  by  delivering  it  to  the  ap- 
pellees. If  it  had  done  so,  its  lien  was  of  course  gone 
and  it  was  guilty  of  a  conversion  in  taking  the  lumber 
from  the  appellees  and  in  carrying  it  away. — Lake  Shore 
etc  V.  Elhey,  85  Penn.  State  Reps.  283;Story  on  Bail- 
ment, sec.  588;  Beinenian  v.  Ht.  Paul,  1  N.  W.  Reporter, 
619;Scars  r.  Willis,  4  Allen  (Mass.)  212;  4885  Bags  of 
Linseed,  1  Black  (U.  8.)  108.  In  case  of  a  ponderous  ar- 
ticle, all  that  is  necessary  to  perfect  a  delivery  is  the  in- 
tention of  the  one  to  transfer  and  the  other  to  accept 
the  property  in  question  and  to  put  it  in  the  power  of 
tJ)e  latter.— Www  v.  Walthall,  44  Ala.  161,  165-6.  In 
the  case  at  bar.  it  was  proven  that  it  was  the  intention 
of  the  defendant  (appellant)  to  transfer  and  of  the  ap- 
pellees to  accept  the  lumber,  for  after  all  charges  then 
due  against  it  had  been  paid  the  lumber  was  actually 
put  in  the  power  of  the  appelle(^s  for  the  express  purpose 
of  being  disposed  of  by  them. — Ivey  v,  Owens,  28  Ala. 
641.  After  the  property  had  been  delivered,  the  appel- 
lant had  no  right  to  forcibly  (for  it  was  nothing  less  than 
force)  take  it  away  from  the  appellees  and  reassert  its 
lien. — Lake  Shore  etc.  v.  EUsey,  85  Penn.  State  Reps. 
283;  Pope  v,  Randolph,  13  Ala.  215 ;  fl^o^e  v.  Barnett,  26 
111.  195. 
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DOWDELL,  J. — The  evidence  in  this  case  upon  the 
principal  issue  involved,  is  practically  without  dispute. 
The  reasonableness  of  the  Railway  Company's  rules 
which  were  adopted  by  the  Alabama  Car  Service  Asso- 
ciation relative  to  demurrage  charges  on  its  cars,  and 
the  time  limit  in  the  placing  of  its  cars  for  unloading, 
and  the  unloading  of  the  same,  by  the  consignee,  etc., 
as  shown  by  the  evidence,  seems  not  to  have  been  denied 
or  questioned. 

We  concur  in  the  statement  made  by  counsel  for  ap- 
pellees in  their  brief,  that  the  only  question  in  this  case 
necessary  to  be  considered,  is  whether  the  appellant  had 
released  its  lien  upon  the  lumber  by  placing  the  car  on 
the  "team  track"  for  the  purpose  of  being  unloaded. 
The  proposition  seems  quite  clear,  that  if  the  appellant, 
Railway  Company,  had  no  lien  upon  the  lumber,  then 
in  removing  the  car  with  the  lumber  on  it  and  holding 
the  lumber  for  the  purpose  of  enforcing  a  pretended 
lien,  it,  the  Railway  Company,  would  be  guilty  of  a  con- 
version. This,  we  understand,  is  not  controverted  by 
counsel  for  appellant. 

The  contention  of  the  appellee  is  that  by  placing  the 
car  of  lumber  on  the  "team  track"  to  be  unloadecl  by  the 
consignee  was  a  delivery  of  the  lumber  to  the  consignee, 
and  such  a  delivery  of  possession  of  the  property  as 
amounted  to  a  release  of  whatever  lien  the  Railway  Com- 
pany had  on  the  lumber.  It  is  not  denied  that  the  Rail- 
way Company,  as  a  common  carrier  had  a  lien  on  the 
'lumber  for  transportation  charges,  and  for  the  demur- 
rage charges,  which  had  accrued  after  notice  to  the  con- 
signee of  the  arrival  of  the  car  of  lumber,  under  the  com- 
panyV  rules.  Indeed,  th's  question  is  not  involved,  as 
the  undisputed  evi  lence  shows  that  the  charges  had  been 
paid  by  the  consignee,  when  the  car  was  placed  on  the 
"team  track"  to  be  there  unloaded  by  the  consignee. 
And  it  was  at  this  time,  that  the  appellee,  who  was  the 
consignee,  claims  that  the  lumber  was  delivered  by,  and 
passed  from  the  possession  of,  the  Railway  Company  into 
its  possession,  discharged  of  all  antecedent  liens  and  not 
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subject  to  any  subsequent  lien.  It  is  not  denied  that  the 
car  remained  upon  the  "team  track",  where  it  had-  been 
placed  by  the  Railway  Company  for  the  appellee's  con- 
venience in  unloading  the  same,  for  the  "time  lim?t"  al- 
kwed  by  the  rules  of  the  Railway  Company,  and  that  the 
demurrage  for  which  a  Ten  is  claimed  accrued  after  the 
€*xpiration  of  the  "time  limit"  for  unloadinj^.  As  stated 
above,  the  reasonableness  of  the  rule  as  to  "time  limit" 
and  "demurrage"  charges,  is  not  questioned,  nor  is  it 
denied  that  the  appellee  had  notice  of  such  rule.  The 
question  then  is,  whether  a  lien  on  the  lumber  remaining 
on  the  car  arose  in  favor  of  the  Railway  Company  for 
demurrage  accruing  subsequent  to  the  delivery  in  the 
manner  stated,  and  after  the  expiration  of  the  "time 
lim.t"  for  unloading  the  car. 

Leading  up  to  the  ^proposition,  it  may  be  stated,  that 
this  court  has  held  that  a  rule  of  a  railroad  companj'; 
that  a  partv  to  whom  freight  is  consigned  must  receive 
the  same  within  forty-eight  hours  after  notice,  is  a  rea- 
sonable one,  and  a  charge  for  storage  after  that  time  is 
legal.— Gu/f  Citu  Constructim  Co,  v,  L  £  N.  It.  R,  Co., 
121  Ala.  621. 

And  it  may  be  said,  as  a  corollary  to  this,  a  railroad 
company  may  legally  charge  storage  or  demurrage  for 
its  cars  used  and  occupied  by  consignees  beyond  a  reason- 
able t'me  after  the  contract  of  transportation  has  been 
fulfilled. — Miller,  ct  ah  v.  Georgia  It.  It.  <&  Banking  Co,, 
88  Ga.  5(53 ;  15  S.  E.  316 ;  30  Am.  St.  Rep.  170.  See  also 
20  Am.  &  Eng.  R.  R.  Cases,  (N.  S.)  450,  where  will  be 
found  a  collation  of  authorities  on  the  question.  It  is  a 
well  settled  proposition  of  law  that  a  warehouseman 
has  a  lien  for  his  charges. — l:ifeinman  v,  Willdns,  (Pa,) 
42  Am.  Dec.  254,  and  note  on  page  257;  28  Am.  &  Eng. 
Ency.  Law,  (lat  Ed.)  p.  663.  It  is  equally  well  settled 
that  where  a  common  carrier,  after  the  arrival  of  freight, 
gives  notice  to  the  consignee  and  places  the  goods  in  its 
warehouse,  its  liability  thereafter  is  that  of  a  warehouse- 
man.— Collins  V,  Ala.  Great  Southern  R.  R.  Co.,  104 
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Ala.  390.  And  the  carrier  is  entitled  to  additional  com- 
pensation for  its  services  as  warehouseman. — Gulf  City 
Vonatructwn  Company  v,  L.  &  N,  R,  R.  Co,  supra. 

It  would  seem,  if  the  carrier  can  make  an  add'.tional 
charge  when  it  stores  the  goods  in  its  warehouse  and 
have  a  lien  for  such  charge,  upon  like  principle  and  for 
the  same  reasons,  it  may  make  an  additional  charge  and 
have  a  lien  therefor  when  the  goods  remain  in  its  cars 
after  its  liability  as  a  common  carrier  has  ceased. — Mil- 
Ur  V.  Georgia  R,  R.  &  Bwiiking  Co,  stiprw;  Miller  v. 
Mansfield,  112  Mass.  260;.%^^^^  Orleans  <k  North  Eastern 
R.  R,  Co,  r.  Getyrge,  (Miss.)  35  South.  193. 

In  Miller  v,  Georgia  R,  R,  &  Banking  Co,,  it  was  said, 
'*We  do  not  think  it  material,  as  affecting  the  right  to 
make  a  charge  of  this  character,  that  the  goo:ls  remain  in 
the  cars,  instead  of  being  put  into  a  warehouse."  And 
in  the  case  of  New  Orleans  &  North  Eastern  R,  R,  Co, 
V.  George y  supra,  it  is  said,  "There  is  no  force  in  the  argu- 
ment which  concedes  the  right  of  the  carrier  to  make  de 
murrage  charges,  but  contends  that  the  goods  must  be 
delivered,  and  then  the  carrier  sue  for  the  amount. 
This  course  would  give  the  dishonest  and  insolvent  un- 
fair advantage,  and  would  breed  a  multiplicity  of  suits.'' 

The  foregoing  authorities  fully  sustain  the  doctrine  of 
the  right  of  the  carrier  to  a  lien  upon  the  good^  trans- 
ported for  demurrage  charges.  Coming  then  to  the  main 
question  in  the  case  before  us,  was  the  placing  of  the  car 
of  lumber  on  the  "team  track"  of  the  Railway  Company 
for  the  purpose  of  being  unloaded  by  the  consignee, 
such  an  absolute  and  unciualified  delivery  of  the  lumber 
into  the  possession  of  the  consignee  as  wcmld  cut  off  any 
future  right  of  lien  for  legitimate  charges  for  car  service, 
or  demurrage,  subseiiuently  accruing?  We  think  not. 
The  delivery  of  the  possession  of  the  lumber,  in  the  man- 
ner in  which  it  was  made,  and  under  all  the  conditions 
and  circumstances,  was  a  qualifitMi  delivery.  The  deliv- 
ery wasconditionedupon  the  lumber  being  unloadinl  from 
the  car  within  a  fixed  time,  and  upon  a  failure  of  the 
consignee  to  comply  with  this  condition  additional  rights 
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and  liabilities  between  the  parties  arose.  The  right  of 
the  consignee's  possession  of  the  lumber  was  accompa- 
nied with  the  duty  on  his  part  to  remove  the  same  from 
the  car.  It  would  hardly  be  contended  that  the  placing 
of  the  car  for  the  purpose  of  unloading  terminated  all 
liability  of  the  Railway  Company  both  as  carrier  and 
warehouseman  while  the  lumber  yet  remained  on  its  car. 
Upon  the  same  principle  that  a  railroad  company,  when 
its  relation  becomes  that  of  a  warehouseman,  has  a  lien 
upon  goods  for  storage  charges,  it  has  a  lien  upon  goods 
for  demurrage,  or  car  service.  A  contrary  doctrine 
would  defeat  the  purpose  of  the  rule  of  the  Car  Service 
Association  adopted  by  the  Railroads,  and  w^hich  was 
made  in  the  interest  of  commerce  generally,  and  for  the 
benefit  of  shippers  as  well  as  carriers. 

The  indefinite  detention  of  cars  by  shippers  would  nat- 
urally tend  to  impair  the  ability  of  the  carrier  to  meet 
the  demands  of  commerce,  and  lessen  the  facility  of  trans- 
portation. 

The  case  of  Lame  v.  Old  Colony  &  Fall  River  R.  R.  Co. 
14  Gray  (Mass.)  143,  is  somewhat  similar  in  principle 
to  the  case  in  hand.  In  that  case  the  railroad  company 
had  placed  a  shipment  of  coal  in  a  bin  on  the  company's 
ground  to  be  removed  by  the  consignee,  and  after  a  part 
had  be^  hauled  away,  the  consignees  refused  to  pay  the 
freight  and  storage  charges.  It  was  held,  that  the  rail- 
road company  still  had  a  lien  on  the  coal  which  had  not 
been  hauled  away  for  such  charges.  We  think  in  prin- 
ciple there  can  be  no  difference  between  a  delivery  of 
the  coal  in  a  bin  to  be  taken  and  hauled  away  by  the  con- 
signee, and  a  delivery  of  the  lumber  on  the  car  on  the 
Railway  Company's  "team  track"  for  a  like  purpose. 

Our  conclusion  is,  that  a  lien  for  the  subsequent  char- 
ges for  car  service  attached  to  the  lumber  in  favor  of 
the  Railway  Company.  The  evidence  being  without  con- 
flict, the  trial  court  erred  in  refusing  the  general  charge 
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requested  by  the  defendant.    And  for  this  error  the  judg- 
ment will  be  reversed  and  the  cause  remanded. 
Reversed  and  remanded. 

McClellan,  C.  J.,  Haralson  and  Tyson,  J.J.,  con- 
curring. 


Gentry  v.  Lawley, 

Bill  in  Equity  to  Redeem  Certain  Lands, 

1.  Decree  in  chancery  suit;  when  shown  to  he  final. — ^Where  a  biU 
is  filed  by  a  mortgagor  to  redeenl  certain  lands  from  one  al- 
leged to  b?  the  mortgagee,  and  the  defendant  files  an  answer 
and  cross  bill,  claiming  that  he  was  not  in  possession  of  said 
lands  as  a  mortgagee,  but  as  a  purchaser,  and  prays  in  his 
cross  bill  to  be  allowed  to  retain  possession  of  the  land  as  a 
purchaser,  a  decree  which,  after  reciting  that  the  cause  was 
submitted  on  pleading  and  proof,  then  recites,  "on  considera- 
tion thereof,  it  is  ordered,  adjudged  and  decreed"  that  the  de- 
murrer to  the  cross  bill  is  overruled,  that  the  cross  complain- 
ant is  not  entitled  to  relief,  and  the  cross  bill  is  dismissed; 
and  that  the  complainants  are  entitled  to  relief  and  to  redeem 
the  property;  and  there  then  follows  directions  for  the  mak- 
ing of  an  accounting  before  the  register,  such  a  decree  is  a 
final  decree,  which  will  support  an  appeal. 

Appeal  from  the  Chancery  Court  of  Bibb. 

Heard  before  the  Hon.  Thomas  H.  Smith. 

The  facts  of  this  case  are  sufficiently  stated  in  the  opin- 
ion. The  appeal  is  prosecuted  by  the  defendant  in  the 
original  bill,  from  a  decree,  and  the  rendition  of  this  de- 
cree is  assigned  as  error.  The  decree  itself  is  copied  in 
the  opinion. 

HoGUE^  Lavender  &  Fuller,  for  appellant. 

Logan  &  Vandergraaff,  contra. 
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SIMPSON,  J.— This  was  a  bill  filed  by  appellee  for 
the  purpose  of  redeeming  certain  lands,  held  by  a  mort- 
gagee alleged  to  be  in  possession  of  the  lands  thereunder. 
To  this  bill  the  appellant  filed  an  answer  and  cross-bill, 
claiming  that  he  had  not  gone  into  possession  under  the 
mortgage,  but  under  a  parol  contract,  by  which  appellee 
sold  him  the  land,  the  consideration  being,  the  mortgage 
debt,  a  release  to  appellee  of  the  personal  property  cov- 
ered by  the  mortgage,  and  ten  dollars  in  money  which 
was  paid  to  appellee,  when  appellant  was  placed  in  pos- 
session of  the  land. 

The  question  is  raised,  in  the  outset,  by  counsel  for  ap- 
pellee, that  the  decree,  in  the  case,  is  not  such  a  final  de- 
cree as  an  appeal  can  be  taken  from.  The  decree  is  as 
follows:  "This  cause  coming  on  to  be  heard,  was  sub- 
njitted  on  pleading  and  proof  as  noted,  and  on  demurrer 
t(^  the  cross  bill.  On  consideration  thereof  it  is  ordered, 
adjudged  and  deci'eed,  1st ;  that  the  demurrers  to  cross 
bill  be,  and  the  same  hereby  are,  overruled.  2nd ;  That 
the  cross  complainants  are  not  entitled  to  relief,  and  that 
the  cross-bill  is  dismissed.  3rd;  That  complainants  are 
entitled  to  relief,  and  to  redeem  the  property  on  paying 
whatever  mny  be  due,  and  to  an  accounting  from  B.  M. 
Gentry  as  mortgagee  in  possession.  It  is,  therefore,  fur- 
ther ordered  and  decreed  that  it  be  referred  to  the  reg- 
ister of  this  court  to  ascertain  and  report  (a)  an  ac- 
count of  what  is  due  to  the  defendant  for  principal  and 
interest  on  said  mortgage,  (b).  An  account  of  the  rents 
and  profits  of  the  said  premises,  or  value  of  any  saw 
logs  cut  from  lands,  which  have  been  received  by  the  said 
defendant,  or  by  any  other  person,  by  his  order  or  for  his 
use,  or  which  might,  but  for  his  willful  default,  have  been 
so  received ;  and  that  what  shall  appear  to  be  due  to  the 
plaintiff  in  taking  an  account  of  rents  and  profits,  be 
deducted  from  what  shall  appear  to  be  due  to  the  defend- 
ant for  principal  and  interest."  Direction  is  then  given 
about  how  the  report  shall  be  had,  and  the  usual  expres- 
sion reserving  further  orders. 
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While  this  court  has  declared  that,  when  a  reference 
is  necessary,  the  better  practice  is  to  render  an  interloc- 
utory decree  merely  expressive  of  the  opinion  formed  a.^ 
to  the  rights  of  the  parties,  etc.,  Jones  v.  Wilson,  54  Ala. 
50,  yet  it  has  not  declared  that  all  decrees  where  a  re- 
ference is  made  are  interlocutory.  The  result  of  the  de- 
cision is,  1st;  As  to  the  form  of  the  decree,  in  order  to 
make  a  final  decree,  it  is  not  sufficient  to  state  that  "i* 
seems  to  the  court  that  the  plaintiff  is  entitled  to  relief," 
or  to  express  the  "opinion,"  that  he  is,  or  that  "it  appears 
to  the  court,"  etc.  It  must  be  a  clear  judicial  determina- 
tion of  the  fact. — Vice  v.  Little  John,  109  Ala.  294  'yTrump 
v.  McDonnell,  112  Ala.  256;  Ex  parte  Gist,  119  Ala.  463; 
Richardson  v.  Peagler,  111  Ala.  478. 

2nd ;  As  to  the  matter  of  the  decree,  in  order  to  be  final, 
it  must  settle  all  the  equities  between  the  parties. — Gar- 
ner V.  Pretcitt,  32  Ala.  13 ;  Marks  v,  l:Seniple,  111  Ala.  637. 

We  think  the  decree  in  this  case  comes  up  to  the  re- 
quirements, and  is  a  final  decree. 

The  assignments  of  error  simply  raise  the  question 
as  to  whether  the  court  erred  in  granting  to  the  appellee 
the  relief  prayed  in  his  orijrinal  bill,  and  as  to  whether 
it  erred  in  refusing  to  appellant  the  relief  prayed  in  his 
cross-bill  and  in  dismissing  said  cross-bill. 

If  the  appellant's  contention  is  sustained,  to-wit ;  that 
he  purchased  the  land  in  question  from  appellee,  in  con- 
sideration of  the  satisfaction  of  the  mortgage,  and  other 
considerations  mentioned,  then,  as  a  matter  of  course 
the  prayer  of  the  appellee's  bill  could  not  be  granted,  and 
the  appellant  would  be  entitled  to  the  relief  prayed  in 
the  cross-bill. 

Appellee  claims  that  the  contract  for  the  sale  of  the 
land  cannot  be  enforced  because  the  property  was  his 
homestead,  and  could  not  *be  sold  except  in  compliance 
with  statutory  requirements.  But  there  is  no  allegation 
in  the  pleadinjr  that  said  property  was  his  homestead, 
so  that  even  if  the  proof  on  the  subject  were  satisfactory, 
(which  it  is  not),  it  would  be  proof  without  alleiration, 
which  is  as  insufficient  as  allej^^ation  without  proof. 
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It  is  true  that  appellee  does  allege,  in  bis  bill,  that, 
at  the  time  of  the  purchase  of  the  Crumpton  note  and 
debt,  by  Gentry,  appellee  was  living  upon  said  land  with 
his  family,  and,  in  his  answer  to  the  cross-bill,  he,  in 
general  terms,  "repeats  the  averments  of  the  original 
bill."  but  we  do  not  regard  this  as  sufficiently  definite 
averment  that  he  was  occupying  said  land  as  his  home- 
stead. 

From  an  examination  of  all  the  evidence,  while  there 
is  some  conflict  in  it,  we  hold  that  the  decided  weight  of 
the  testimony  shows  that  Gentry  did  purchase  the  prop- 
erty from  Lawley,  for  the  consideration  mentioned,  that 
he  paid  him  the  ten  dollars,  released  the  personal  prop- 
erty and  was  placed  in  possession  of  the  land ;  that  the 
consideration  paid  was  fair  and  reasonable  and  that; 
consequently,  appellant  is  entitled  to  the  rdief  prayed 
in  his  cross-bill. 

The  decree  is.  accordingly,  reversed  and  a  decree  will 
be  entered  up  by  this  court,  directing  the  register  of  the 
chancery  court  of  Bibb  county  to  execute  a  deed  of  con- 
veyance, conveying  to  B.  M.  Gentry  all  the  right,  title 
and  interest  which  Joseph  Lawley  has,  in  and  to  the 
lands  described  in  the  original  bill  in  this  case. 

Reversed  and  rendered. 

McClellan,  C.  J.,  Tyson  and  Anderson^  J.J.,  con- 
curring. 


Henry  v.  Nashville,  Chattanoogra  &  St. 
Louis  Railway* 


Action  for  Trespass. 


Appeal;  motion  to  strike  pleading  must  he  shown  by  hill  of  ex- 
ceptions.— Where  a  complaint  is  stricken  from  the  file  ou  mo- 
tion by  the  defendant,  in  order  for  ruling  to  be  reviewed  on 
appeal,  it  is  necessary  that  the  motion  and  the  ruling  thereon 
and  the  exception  thereto,  should  be  shown  by  a  bill  of  ex- 
ceptions. 
Vol.  142. 
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2.  Action  against  railroad  company;  when  no  cause  of  action 
shown. — In  an  action  against  a  railroad  company,  a  com- 
plaint does  not  state  a  cause  of  action  which  charges  the  de- 
fendant with  collusion  with  another  railroad  company  by 
allowing  the  latter  to  run  over  a  branch  of  the  defendant's 
road,  and  to  use  the  defendant's  road  to  grade  such  branch 
of  the  road,  and  thereby  enable  the  other  company  to  reach 
''plaintiff's  possession  which  was  taken  by  strong  force  from 
plaintiff  by  the  other  railroad  company,  and  cutting  a  fence 
around  said  possession,  exposing  the  crop,"  to  plaintiff's 
damage,  etc. 

Appeal  from  the  (Mreuit  Court  of  Madison. 

Tried  before  the  Hon.  Osceola  Kyle. 

This  action  was  bi"Ought  by  the  appellant,  James 
Henry,  against  the  appellee.  The  complaint  as  origi- 
nally filed  was  in  words  and  figures  as  follows:  Plam- 
tiflf  charges  defendant  (»ollusion  with  Southern  Railway 
Company,  by  allowing  said  Southern  Railway  Company 
to  run  over  a  branch  in  West  Huntsville,  belonging  to 
defendant,  and  to  put  in  a  switch  in  siiid  branch  of  de- 
fendant's to  run  to  Merrimack  Cotton  Mill,  a  branch  to 
l)e  grade<l  by  said  Southern  Railway  Ccmipany,- plaintiff 
further  charges  on  the  9th  day  of  June,  1899,  and  the 
])rivilege  allowed  siiid  Southern  Railway  Company,  by 
defendant  to  use  defendant's  road  to  grade  said  branch 
to  said  mill,  aided  said  Southern  Railroad  Company  to 
reach  plaintitfis  possession,  which  was  taken  by  a  strong 
force  from  plaintiff  by  said  Scmthern  Railway  Com- 
pany, and  cutting  a  fence  around  said  possession,  ex- 
posing the  ci'op  of  watermelons  and  cantaloupes  on  said 
posses^iions  to  stcK'k  and  people  during  crop  season  in 
1899,  cutting  drainage*  in  crop,  which  caused  great  fall 
off  in  producticm,  d(»stroying  flavor  of  melons,  destroy- 
ing the  entire  crop,  less  ten  dollars  and  fifteen  cents. 
Said  possession  lying  in  Madiscm  County,  State  of  Ala- 
bama. Plaintiff  asks  in  damage  of  defendant,  fifteen  hun- 
dred dollars.  Plaintiff  served  notice  in  writing  to  at- 
torney of  defendant  for  possession.  To  this  complaint 
the  defendant  demurred  on  the  grounds  that  it  was  friv- 
olous, and  that  it  stated  no  cause  of  action  against  the 
defendant.     This  demurrer  was  sustained.     Thereupon 

22c 
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the  complaint  was  amended  by  adding  another  count. 
This  amendment  was  upon  motion  stricken ;  but  the  re- 
cord contains  no  bill  of  exceptions.  The  judgment  entn^ 
recites  that  after  the  court  struck  the  amended  com- 
plaint, the  plaintiff  declined  to  plead  further,  and  judg- 
ment was  rendereil  in  favor  of  the  defendant. 

From  this  judgment  the  plaintiff  appeals  and  as- 
signs as  error  the  striking  of  the  amended  complaint 
from  the  file,  and  sustaining  the  demurrer  to  the  orig- 
inal complaint. 

W.  N.  Benson,  for  appellant. 

Oscar  R.  Hundley,  contra, — Cited  Central  of  Ga.  Ry. 
Co.  t\  Joseph,  125  Ala.  313. 

DENSON,  J. — There  is  no  bill  of  exceptions  in  this 
case,  hence,  the  first  ground  in  the  assignment  of  error, 
which  challenges  the  correctness  of  the  ruling  of  the 
court  in  granting  defendant's  motion  t-o  strike  the 
amended  complaint,  cannot  1k»  considered. — Holly  r. 
Coffee,  123  Ala.  406;  Cottinqham  r.  Greely  Bamham 
Grocery  Co,,  123  Ala.  479;  Central  of  Georgia  Ry.  Co. 
V.  Joseph,  125  Ala.  313. 

The  original  complaint  does  not  state  a  substantial 
cause  of  action  against  defendant,  and  the  second  ground 
of  demurrer  was  properly  sustained  to  it. 

The  judgment  of  the  lower  court  is  affirmed. 

Affirmed. 

McClellan,  r.  J.,  TTARATi^ON  and  Dowdell,  J.  J., 
concurring. 
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Berry  et  a  I.  v.  Brombergr,  Excr, 

Bill  in  Equity  to  cfmstrtie  TriiM  Deed,  declare  Trust  ter- 
minated^ and  to  compel  Executor  to  settle  ad- 
ministration  of  Deceased  Trustee, 

1.  Trust  deed:  when  trust  under  terminated. — Where  property  Is 

conveyed  to  a  trustee,  "To  have  and  to  hold  the  above  de- 
scribed real  estate. upon  the  following  terms  and  for  the  fol- 
lowing uses  and  purposes  and  no  other.  That  is  to  say  the 
said  Cecil  Carter  is  hereby  constituted  trustee  of  said  Alice 
E.  Berry,  her  husband,  William  A.  Berry,  Joining  in  the  coti- 
veyance  for  that  purpose.  To  hold  said  property  herein  de- 
scribed for  the  use  and  benefit  of  said  Alice  E.  Berry,  wife  of 
William  A.  Berry,  and  during  the  term  of  her  natural  life, 
and  for  the  benefit  of  her  children  during  their  natural  lives. 
The  income  to  be  derived  frcm  said  property  in  the  way  of 
rents,  after  all  expenses  of  insurance,  taxes  and  other  legal 
assessments  are  deducted  from  the  same,  only  to  be  used  for 
that  purpose,  and  after  the  death  of  said  Alice  B.  Berry  the 
said  real  estate  to  be  held  in  trust  for  the  benefit  of  the  chil- 
dren of  the  said  Alice  E.  Berry.  It  is  hereby  covenanted 
that  the  real  estate  shall  not  be  sold  by  said  trustee,  Cecil  Car- 
ter, he  holding  the  same  for  the  benefit  of  the  said  Alice  E. 
Berry  during  the  term  of  her  natural  life,  and  after  her  death 
in  trust  for  the  benefit  and  use  of  the  children  of  said  Alice 
E.  Berry."  The  trust  thereby  created  terminated  on  the  death 
of  Alice  E.  Berry,  and  both  the  legal  and  equitable  title  to 
said  property  vested  in  her  children. 

2.  BiU  to  construe  trust  deed  and  to  terminate  trust;  when  without 

equity. — In  such  a  case,  a  bill  filed  by  the  children  of  Alice 
E.  Berry  against  the  executor  of  the  deceased  trustee,  which 
alleges  the  death  of  their  mother  and  father,  charges  that  the 
executor  has  come  into  possession  of  certain  funds  belonging 
to  thsm  in  his  executorial  capacity,  and  avers  that  since  the 
death  of  their  mother  the  title  as  well  as  the  use  and  benefit 
and  interest  in  the  property  conveyed  has  vested  in  complain- 
ants, and  that  the  trusteeship  is  vacant  on  account  of  the 
death  of  Carter,  and  which  renounces  each  and  every  benefit, 
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right  and  Interest  the  complainants  possess  under  the  tniiSt 
deed,  and  prays  that  the  trust  created  by  the  deed  be  adjudged 
to  be  terminated  upon  the  death  of  Alice  E.  Berry,  and  to  be 
non-exlstant,  and  that  the  executor  be  required  to  render  and 
make  an  accounting  cf  the  administration  of  the  said  Cecil 
Carter  of  the  said  trust;  or,  in  the  alternative,  prays  that  if 
the  trust  did  not  expire  on  the  death  of  said  Alice  E.  Berry, 
that  upon  their  renunciatioti  of  said  trust,  that  the  trust  be 
decreed  to  be  henceforth  annulled,  and  to  have  failed  for  the 
want  of  willing  beneficiaries  thereunder,  does  not  state  a  case 
for  equitable  relief,  and  a  motion  to  dismiss  the  same  for 
want  of  equity  should  be  granted. 

Appeal  from  f 'liaucery  Court  of  Mobile. 

Heard  before  the  Hon.  Thomas  H.  Smith. 

The  bill  in  this  case  was  filed  by  the  appellants,  who 
are  the  children  of  Alice  E.  Berry,  deceased,  against  the 
appellee  a-s  the  executor  of  Cecil  Carter,  who  in  his  life- 
time was  the  trustee  in  a  certain  deed  of  trust  executed 
by  Mrs.  Berry. 

The  material  averments  and  the  objects  of  the  bill 
are  sufficiently  stated  in  the  opinion. 

The  chancellor  dismissed  the  bill  for  want  of  equity, 
and  from  his  said  decrei^  this  appeal  is  prosecuted. 

FiTTS  &  Stoutz,  for  appellants. — There  was  no  active 
duty  put  upon  the  trustee,  and  the  trust  was  but  a  naked 
or  self  executing  trust,  which  under  the  statutes,  would 
at  once  have  vested  the  legal  title  in  the  cestuis  que 
tnistent  but  for  the  necessity  of  the  trustee  holding  the 
title  to  determine  who  are  the  children  who  will  take 
at  the  death  of  Mrs.  Berrj^^-McBraijer  v.  Cariker,  64 
Ala.  50;Gindrat  v.  Westeni  Railroad  Co.,  96  Ala.  165; 
Jordan  r.  PhilUps,  126  Ala.  561. 

In  any  event  the  deed  never  contemplated  that  the 
trust  should  last  longer  than  the  time  w^hen  the  children 
should  attain  their  majority.  It  had  then  effected  the 
full  purposes  of  the  trust  and  that  being  the  case  the 
trust  was  at  an  end. — Gossan  r.  Ladd,  77  Ala,  231 ;  Schaf- 
fer  i\  Lanretta,  57  Ala.  16;  CJierry  v.  Richardson,  120 
Ala. 
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Frederick  G.  Bromberg,  contra. — There  is  no  equity 
ill  the  bill  because  it  seeks  an  accounting  from  the  ap- 
pellee, as  an  executor  of  the  trustee  of  an  express 
trust,,  wholly  because  of  his  executorial  office,  in  the  face 
of  the  statute,  now  in  force  since  the  C^ode  of  1852,  which 
positively  forbids  the  devolution  of  trust  property  upon 
the  executor  by  virtue  of  his  executorial  office. — Code 
of  1896  Sec.  1044;  McDoagaVs  Admr,  i\  Carey,  38  Ala. 
320 ;  Read  v.  Rmcan,  107  Ala.  346. 

The  appellant8  expressly  assert  that  the  trust  ex- 
pired when  their  mother  died,  and  that  the  legal  title 
to  all  the  property  and  its  proceeds  thereafter  vested  in 
them,  and  such  being  the  case  what  standing  have  they 
in  a  court  of  equity.  Again  they  have  expressly  re- 
nounced and  disclaimed  all  equitable  rights.  Their  rem- 
edies are  therefore  in  a  court  of  law,  and  nowhere  else. 

ANDERSON,  J.— The  bill  was  filed  by  the  complain- 
ants against  the  respondent,  Bromberg  as  the  executor  of 
(^ecil  Carter,  decea«sed.  Respondent  demurred  to  the  bill 
and  also  moved  to  dismiss  for  want  of  (H]uity.  The  chan- 
cellor sustained  the  motion  to  dismiss  and  from  which 
said  ruling  this  appeal  is  taken.  The  bill  seeks  to  have 
the  said  exec*utor,  Bromberg,  account  for  certain  funde 
collected  by  his  testator  as  trustee  for  the  complainants, 
and  also  asks  for  a  constructi<m  of  a  certain  trust  deed, 
which  is  set  (mt  in  the  bill  and  prays  to  have  the  trust 
thereby  created,  terminated  and  declared  non-existent. 
It  appears  that  Alice  H.  Berry,  wife  of  W.  S.  Berry, 
owned  considerable  property  in  tlie  city  of  Mobile  which 
she  inherited,  as  is  recitwl  in  said  trust  deed.  On  Octo- 
l>er  the  2nd,  1883,  the  said  Alice  and  her  husband  con- 
veyed to  one,  Cecil  Carter,  i*espondent's  testator,  said 
property.  The  habendum  clause  of  said  deed  being  a« 
follows,  to-wit:  "To  have  and  to  hold  the  above  de- 
scribed real  estate,  upon  the  following  terms  and  for  the 
following  uses  and  purposes  and  no  other.  That  is  to 
say  that  C^H*il  Carter  is  hereby  constituted  trustee  of 
said  Alice  E.  Berry,  her  husband,  William  A.  Berry 
joining  in  the  conveyance  for  that  purpose.  To  hold 
said  property  herein  described  for  the  use  and  benefit  of 
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said  Alice  E.  Berry,  wife  of  William  A.  Berry,  and  dur- 
ing the  term  of  her  natui*al  life,  and  for  the  benefit  of  her 
children  during  their  natural  lives.  The  income  to  be 
derived  from  said  property  in  the  way  of  rents  after  all 
expenses  of  insurance,  taxes  and  other  legal  assessments 
are  deducted  from  the  same,  only  to  be  used  for  that  pur- 
pose and  after  the  death  of  said  Alice  K.  Berry,  the  said 
real  estate  to  be  lield  in  trust  for  the  benefit  of  the  chil- 
dren of  the  said  Alice  E.  Berry.  It  is  hereby  covenanted 
that  the  said  real  estate  shall  not  be  sold  by  said  trustee 
Cecil  Carter,  he  holding  the  same  for  the  benefit  of  the 
said  Alice  E.  Berry  during  the  term  of  her  natural  life, 
and  after  her  death  in  trust  for  the  benefit  and  use  of  the 
children  of  said  Alice  E.  Berry." 

The  bill  avers  that  complainants  are  the  only  children 
and  sole  heirs  of  said  Alice  Berry,  and  are  each  over 
the  age  of  twenty-one  year^i.  That  their  mother  died  in 
May,  1895,  and  that  the  trustee  Carter  died  in  June, 
1903.  The  bill  further  avers  that  the  said  Bromberg 
came  into  the  possession  of  certain  funds  belonging  to 
them,  in  his  executorial  capacity. 

If  the  trust  has  expired,  or  was  never  in  fact 
more  than  a  dry  or  naked  trust,  the  complainants  do 
not  need  the  aid  of  the  chancery  court. — Jordan  i\  Phil- 
lips, et  al,  126  Ala.  561. 

In  construing  said  trust  deed,  we  must  bear  in  mind 
the  statute  on  the  subject.  Section  1020  of  the  Code  of 
1896,  requires  that  all  conveyances  of  land  be  construed 
as  fees  unless  expressly  limited.  Section  1027,  provides 
for  the  vesting  of  the  legal  estate  in  the  beneficial  owoier 
in  certain  instances.  Section  1028,  makes  certain  ex- 
ceptions to  the  rule  as  set  out  in  the  preceding  section. 

If  this  case  falls  under  §  1027,  the  trustee  never  had 
the  legal  title.  If  under  §  1028,  did  he  have  the  legal 
title  and  if  so  has  it  just  terminated?  The  foregoing 
statutes  seem  to  have  been  derived  from  the  revised 
statutes  of  New  York  and  to  have  been  adopted  by  us  as 
far  back  as  1852,  and  Justice  Stone  very  clearly  dis- 
cusses their  purpose  and  application  in  the  case  of  You 
r.  Fli^iv,  34  Ala.  409. 
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The  deed  in  question  does  not  in  express  terms  charge 
the  trustee  with  the  discharge  of  any  duties  whatsoever, 
and  indicates  that  he  is  but  a  dry  trustee,  named  only 
as  a  depositary  for  the  legal  title. — HuningUm  v.  Spear, 
131  Ala.  414 ;  You  v.  Flinn,  34  Ala.  409 ;  Tindal  v.  Drake, 
51  Ala.  574;  Wilkinson  v.  May,  69  Ala,  33;  Jordmi  v. 
Phillips,  126  Ala.  561.  The  deed  was  executed  in  1883, 
and  under  the  law  then  of  force,  this  property  w^as  her 
separate  statutory  estate.  Her  husband  was  entitled  to 
the  rents  and  profits.  The  corpus  was  liable  for  family 
necessities  and  the  husband  also  had  a  life  estate  therein 
if  she  died  intestate.  She  doubtless  desired  to  get  rid 
of  his  trusteeship  and  secure  the  income  from  said  prop- 
erty to  herself  and  children  and  to  use  the  trustee  as  a 
medium  through  which  the  husband's  marital  rights 
should  be  divested.  She  was  joined  in  the  conveyance  by 
her  husband  and  the  deed  recites  his  "repeated  declara- 
tions of  willingness  to  join  in  the  same;"  indicating  that 
she  was  cognizant  of  his  rights  in  the  property,  and  giv- 
ing notoriety  to  the  fact  that  he  was  wishing  to  relin- 
quish them.  If,  however,  the  trustee  was  charged  by 
implication  with  the  ccmtrol  and  management  of  the 
property  and  was  not  naked  trustee,  when  did  or  when 
will  the  duties  cease  and  when  will  the  trust  terminate? 

It  is  clear  from  the  averments  of  the  bill  that  Mrs. 
Berry  and  her  husband  are  both  dead ;  that  the  two  com- 
plainants are  her  children  and  only  descendents,  and 
that  they  are  now  the  sole  owners  of  the  property  and 
that  there  are  no  duties  to  be  ]ierfori?ied  by  a  trustee. 
Mr.  Justice  (Uopton,  in  Doe  ex  dem  Oosson,  v.  Ladd, 
77  Ala.  231,  quotes  from  Perry  cm  Trusts,  §  320 :  "Where 
an  estate  is  given  to  trustees,  and  their  heirs,  in  trust  to 
pay  the  income  to  A,  during  her  life,  and  at  her  decease 
to  hold  the  same  for  the  use  of  her  children,  or  her  heirs, 
or  for  the  use  of  other  persons  named,  the  trust  ceases 
upon  the  death  of  A,  for  the  reason  that  it  remains  no 
longer  an  active  trust;  the  statute  of  uses  immediately 
executes  the  use  in  th(^s(*  who  are  limited  to  take  it  after 
the  death  of  A.,  and  the  trust(*e  ceases  to  have  any  thing 
in  the  estate, — not  Ix^cause  the  court  had  abridged  their 
estate  to  the  extent  of  the  trust,  but  because,  having  the 
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fee  or  legal  e^tate^  the  statute  of  uses  has  executed  it  in 
the  cestui  que  trust/^  and  approvingly  says,  'The  policy 
and  purpose  of  the  statute  are  to  remedy  the  evil  and  in- 
convenience of  a  separation  of  the  legal  and  equitable 
estates,  and  to  consummate  their  merger,  as  soon  as  such 
union  is  practicable,  consistently  with  the  intention  of 
the  grantor,  as  expressed  in  the  conveyance."  See,  also, 
Cherry  v.  Richardson,  120  Ala.  250,  and  cases  there  cited. 

The  decree  of  the  chancellor  dismissing  the  bill  for 
want  of  equity  is  affirmed. 

Affirmed.  , 

McClellan,  C.  J.,  Tyson  and  Simpson^  J. J.,  concur- 
ring. 


Agree  &  Co.  v.  L,  &  N.  R.  R.  Co. 

BUI  in  Equity  for  Injunction, 

1.  Common  carrier;  token  shown;  discrimination  in  use  of  track; 

injunction.-^Where  a  railroad  company  operates  a  track 
lying  adjacent  to  business  houses,  which  is  not  one  of  its 
regular  side  tracks,  but  is  known  as  a  "house  track,"  and  for 
several  years  continuously  serves  the  persons  occupying  the 
business  houses  located  along  said  track,  by  delivering  at  their 
respective  places  of  business,  cars  of  freights  and  cars  to  be 
freighted  and  shipped,  such  railroad  company  becomes  there- 
by a  common  carrier  with  respect  to  the  use  it  has  made  of 
said  track,  and  as  such  common  carrier  it  is  under  obliga- 
tions to  treat  the  public  without  unfair  discrimination;  and 
one  of  the  owners  of  business  conducted  along  said  track  can 
maintain  a  bill  in  equity  to  enjoin  said  railroad  company 
from  making  unlawful  and  unjust  discrimination  against 
him  by  discontinuing  serving  him  by  placing  cars  for  him 
on  said  track,  while  furnishing  cars  to  others  along  the  same 
track.    ) 

2.  Equity  fffeading  and  practice;  new  matter  in  answer  not  con- 

sidered on  motion  to  dissolve  injunction. — On  a  motion  to  dis- 
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solve  an  injunction  on  the  denials  of  the  answer,  the  court's 
consideration  is  confined  to  matters  which  are  in  denial  of 
the  averments  of  the  bill;  and  new  matter  averred  in  the 
answer  by  way  of  defense  will  not  be  considered. 

AppEAii  from  the  City  Court  of  Rirmingham,  in 
Equity. 

Heard  before  the  Hon,  Charles  A.  Sexx. 

The  bill  in  this  (*ase  was  filed  on  May  16th,  1903,  by 
the  appellants,  W,  C  Agee  and  E.  W.  Rucker,  partners 
doing  business  under  the  firm  name  of  W.  C.  Agee  &  Co., 
against  the  Louisville  &  Nashville  Railroad  Company 
and  the  South  &  Xorth  Alabama  R.  R.  Company.  It 
was  averred  in  the  bill  that  the  complainants  were  whole- 
sale dealers  in  grain,  flour,  hay  and  feed  stuifs;  that  their 
said  business  was  carried  on  in  a  storehouse  constructed 
for  that  purpose,  situated  on  the  corner  of  Morris  Ave. 
and  24th  street,  in  the  city  of  Birmingham,  near  Rail- 
road Avenue,  in  said  city;  "that  practically  all  of  their 
freight  is  received  in  carload  lots  from  a  railroad  track 
which  lies  adjacent  to  said  building,  and  their  freight  is 
shipped  in  carload  lots,  whi(*h  is  loaded  upon  cars  placed 
upon  said  track ;  that  this  track  which  is  built  adjacent 
to  the  complainant's  storehouse,  was  built  by  the  Louis- 
ville &  Nashville  R.  R.  Co..  and  was  one  of  what  is  known 
as  "house  tracks,"  which  have  been  constructed  by  the 
Lt>uisville  &  Nashville  R.  R.  Company  and  other  rail- 
road Companies  in  the  city  of  Birmingham  for  the  pur- 
pose of  facilitating  the  handling  of  freight  in  carload 
lots,  which  is  shipped  to  and  from  the  wholesale  mer- 
chants of  said  city;  "that  the  receipt  and  delivery  of 
freight  by  the  Louisville  &  NashAille  R.  R,  Co.  to  its  cus- 
tomers adjacent  to  said  house  tracks  have  be(*ome  an 
important  feature  of  its  business  as  a  common  carrier.'' 
The  bill  then  contains  the  following  averments:  "That 
more  than  fifteen  years  ago  respcmdent  Louisville  & 
Nash\ille  Railroad  Company  constructed  a  railroad 
house  track  over  and  along  a  strip  of  land  adjoining  Rail- 
road Avenue  immerliately  adjacent  to  the  lot  on  which  or- 
ator's store  house  mentioned  in  Sec.  2  of  bill  is  located, 
in  said  city,  connecting  the  same  with  one  of  its  other 
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tracks  on  said  Avenue  by  means  of  which  track  so  con- 
structiHl  said  railroad  company  proposed  to  «erve  a  num- 
ber of  patrons  whose  property  abutted  said  Railroad 
Avenue  in  like  manner  as  that  (m  which  orator's  house 
is  situated;  that  during  all  of  said  fifteen  years  said  re- 
spondent, railroad  company,  has  continuously  and  with- 
out interruption  operated  its  cars  and  trains  over  said 
bouse  track  servinji:  its  patrons,  including  the  owners  of 
the  lot  upon  whicli  said  store  house  is  mtuated,  whose 
property  abutted  said  Avenue,  by  allowing  them  to  re- 
ceive and  discharge  their  freight  to  its  cars  from  their 
several  places  of  business ;  that  valuable  houses  have  been 
constructed  along  said  house  track  since  the  location  of 
the  same,  the  owners  of  the  same  being  induced  to  locate 
them  as  aforesaid  on  account  of  the  location  of  said 
track  by  said  respondent  and  its  operation  of  its  trains 
over  the  same  as  aforesaid;  that  large  and  important 
business  interests  have  l>een  established  and  grown  up 
on  lots  situated  along  said  track;  not  <mly  the  success 
but  the  very  life  and  existence  of  which  depend  upon  the 
continuous  future  operation  of  siiid  railroad  cars  over 
said  track  in  substantially  the  same  manner  as  they  have 
been  operating  in  the  past.  Orators  further  charge  that 
railroads  operating  house  tracks  as  al>ove  stated  in  this 
city  and  section  have  serv<Hl  their  patrons  whose  places 
of  business  were  lo<*ated  on  the  same  by  using  such  house 
tracks  for  switching':  purjxyses  in  that  they  have  delivered 
lo  their  patrons  all  cars  c(msigned  to  them  coming  over 
any  and  all  railroads  and  delivering  for  their  said  pat- 
rons by  means  of  said  house  track  all  other  railroads 
cai's  destined  to  points  on  any  and  all  railroads;  that 
the  custom  to  use  house  tracks  as  heretofore  charged  by 
railroads  in  this  city  and  section  has  grown  to  he  and  i? 
now  a  well  established  custom  among  them  as  common 
carriers;  that  by  the  long  ccmtinued  custom  established 
by  the  railroads  they  have  become  and  are  common  car- 
riers over  such  house  tracks  for  their  patrons  whose  pla- 
ces of  business  are  situated  thereon ;  that  the  respond- 
ent, Louisville  &  Nashville  Railroad  Company  has,  in 
common  with  other  railroads  entering  Birmingham,  by 
Vol.  142. 
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long  and  continiions  usage  and  custom,  continuing  for 
more  than  twenty  years,  made  itself  a  common  carrier 
of  freights  over  its  house  tracks  to  perscms  whose  husi- 
ness  is  situated  on  such  .house  tracks.  Oi*ators  further 
aver  and  charge  that  respondent,  Louisville  &  Nashville 
Railroad  (Company  has  by  constructing  and  building  its 
said  house  track  on  which  orators  store  house  is  situa- 
ted and  by  maintaining  and  operating  the  same,  by  serv- 
ing its  patrons  whose  places  of  business  are  situated 
thereon,  continuously,  for  more  than  fifteen  years  by 
furnishing  them  cars  on  said  track  at  their  several  places 
of  business,  for  the  purpose  of  receiving  and  discharging 
their  freights,  has  (constituted  itself  a  common  carrier 
of  freights  over  said  track  for  orators  and  others,  whose 
places  of  business  are  situated  thereon.  And  respondent, 
South  &  North  Alabama  R.  R.  Comimny  has,  by  permit- 
ting the  Louisville  &  Nashville  R.  R.  Company  to  so 
contract  and  operate  said  track,  become  a  common  car- 
rier over  said  track  for  oratoi*s  and  persons  whose  places 
of  business  are  situated  thereon." 

"Orators  further  charge  that  respondent  Louisville  & 
Nashville  R.  R.  Co.  has  since  it  constructed  said  house 
track  been  serving  your  orators  and  other  patrons  whose 
property  abutted  on  said  track  by  furnishing  them  ser- 
vice over  said  track  by  delivering  to  them  cars  of  freight 
at  their  respective  places  of  business  on  said  track  either 
coming  over  it  own  lines  or  over  the  lines  of  other  car- 
riers connected  with  it  in  said  city  and  by  furnishing 
them  with  empty  cars  at  their  respective  places  of  busi- 
ness to  be  loade<l  by  them  whether  said  cars  came  over 
its  own  line  or  the  lines  of  connecting  carriers  in  said 
city,  and  deliver  said  cars  when  loaded  to  its  main  line 
when  so  destined,  or  to  connecting  carriers  in  said  city 
when  intended  for  such  (connecting  carriers  until  the 
7th  day  of  the  pr(*sent  month.  That  since  said  last-namc^d 
date  while  said  railroad  company  has  furnished  its  other 
patrons  on  its  said  line  service  as  it  has  heretofore  d(me, 
it  has  wholly  faih^l  and  refused  in  any  way  to  serve 
your  orator  on  said  lin(%  except  to  d(»liv(T  one  or  two 
car  loads  of  freight  which  had  been  ordered  to  be  plac^ed 
at  their  place  of  business  before  the  said  last  named  date. 
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Orators  further  charge  that  said  railroad  company  de- 
clared its  intention  in  future  not  to  serve  your  orators 
in  any  way  whatever  over  said  line,  notwithstanding  it 
is  now  and  has  been  since  sai4  7th  inst.,  and  in  future 
proposes  to  sei've  its  other  patrons  on  said  line  as  it  has 
heretofore  done  and  as*  is  usual  to  serve  such  patrons  on 
such  lines.  Your  orators  chai'ge  that  said  railroad  com- 
pany has  no  right  or  lawful  excuse  for  thus  discrimina- 
ting against  it  by  denying  it  service  on  equal  terms  with 
its  other  patrons  on  its  said  ti*ack ;  that  such  discrimi- 
nation is  unlawful,  unjust  and  arbitrary  and  if  persisted 
in  will  entirely  destroy  your  orators'  business  and  render 
valueless  or  nearly  so  the  business  house  which  it  has  con- 
structed on  its  lot  aforesaid,  as  it  will  be  impracticable, 
in  fact  impossible  for  it  longer  to  continue  in  business 
in  said  place,  if  said  discrimination  is  allowed  to  con- 
tinue That  some  of  the  business  firms  on  said  track  in 
whose  favor  such  discriminations  are  being  made  are 
engaged  in  the  same  kind  of  business  as  your  orators, 
and  are  your  orators'  rivals  in  business.  Your  orators 
charge  that  they  have  offered  to  pay  said  Louisville  & 
Nashville  K.  K.  (>>.  such  compensation  for  the  service 
on  said  house  track  as  they  have  heretofore  paid  for  like 
service,  and  as  their  rivals  and  other  business  concerns 
located  on  said  house  track  are  now  paying  for  such  ser- 
vice. In  fact,  orators  have  offered  to  pay  any  reasonable 
charge  for  such  service  as  said  railroad  company  might 
demand.  Yet,  notwithstanding  this  offer  and  notwith- 
standing it  has  been  informed  of  the  loss  and  ruin  of 
crators'  business,  siiid  railroad  company  persists  in  its 
refusal  to  serve  orators  as  it  has  heretofore  done  and 
it  is  now  doing  for  other  persons  and  business  concerns 
located  on  said  track.  Your  orators  further  charge  that 
the  respondent  South  &  North  Alabama  Railroad  Com- 
pany under  the  franchises  granted  to  it  by  the  State  of 
Alabama  is  required  to  serve  orators  over  said  track  a« 
other  persons  and  business  concerns  located  on  said  track 
are  being  sei'A^ed  either  by  itself  or  by  the  said  Louisville 
&  Nashville  R.  R.  Co.  to  wliich  it  has  committed  the  ope- 
ration of  its  road  antl  into  whose  hands  it  has  placed  its 
Vol.  142. 
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property  and  which  it  is  permitting  to  exercise  the  fran- 
chise granted  to  it  by  the  State  of  Alabama  to  operate 
its  railroad  therein." 

There  were  other  averments  in  the  bill,  that  by  the  re- 
fusal of  the  Louisville  &  Nashville  B.  R.  Co.,  which  was 
operating  the  South  &  North  Alabama  R.  R.  Co.,  to  de- 
liver cars  Uf  the  complainants  upon  said  track,  the  com- 
plainants suffered  irreparable  and  incalculable  damage 
in  their  business,  and  if  the  respondents  were  allowed 
to  continue  the  unlawful,  unjust  and  arbitrary  discrim- 
ination, the  complainants'  business  would  be  utterly  de- 
stroyed. The  complainants  al-so  offered  to  pay  the  Louis- 
ville &  Nashville  R.  R.  f>>.  whatever  compensation  is 
reasonable  and  just  for  the  perfornmnce  by  it  for  the  ser- 
vice asked  of  it  to  be  performed  for  complainants  in  fur- 
nishing them  with  service  on  said  track. 

The  prayer  of  the  bill  was  that  an  injunction  l>e  issued* 
directed  to  each  of  the  respcmdents,  their  servants,  agents 
and  employees  having  charge  of  the  operation  of  said 
railroad  in  the  city  of  Birmingham,  directing  them  to  re- 
frain from  withholding  from  complainants  the  service 
which  had  theretofore  been  accorded  them  in  connection 
with  their  business,  by  furnishing  them  with  cars  con- 
taining freight  and  with  cars  in  which  fmght  was  to  be 
shipped.  There  was  a  temporary  injunction  issued.  The 
respondents  lile<l  an  answer,  in  which,  among  other 
things,  it  is  averred  that  the  house  track  referred  to  in 
the  bill  was  ccmstructed  over  land  which  belonged  to  per- 
sons other  than  the  respondents ;  that  the  ovv^ners  of  said 
land  paid  for  the  constructicm  of  said  track,  and  said 
track  has  ever  since  its  construction  been  claimed  by  the 
owners  of  the  land  upon  which  it  is  constructed,  which 
claim  of  ownership  is  accpiiesceil  in  by  the  respondents. 
It  wan  then  averred  in  the  bill  that  the  track  mentioned 
therein  "as  the  one  (m  which  complainants  warehouse 
is  situated  is  not  on  the  property  of  either  of  respondents, 
nor  is  it  claimed  or  owned  by  them,  but  is  the  property  of 
private  individuals  who  own  the  lands  on  which  said 
track  is  situated  and  who  have  always  maintained  said 
track  at  their  own  expense.  Respondents  admit  that 
over  said  track  it  has  served  a  number  of  patrons  on 
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whose  property  the  said  track  was  situated  and  among 
them  complainants,  and  that  since  the  construction  of 
said  track  it  has  continuously  and  without  interruption 
placed  cars  on  said  track  for  the  purpose  of  serving  its 
patrons  includinfj;  the  owners  of  the  lot  on  which  com- 
plainants warehoure  is  situated,  and  upon  v/liose  prop- 
erty said  track  is  l<K*ated,  allowinji:  them  to  receive  and 
discharj!:e  freights  to  and  from  its  cars  from  their  several 
places  of  business.  Respondents  admit  that  the  com- 
plainants' warehouse  and  the  structure  formerly  owned 
and  occupied  by  the  Biriuinf!:ham  Compress  Company, 
but  now  occupied  by  the  Alabama  ilill  &  Elevator  Com- 
pany, are  constructed  alonj?  Viaid  track  and  deny  that 
any  other  buildings  or  structures  are  or  have  been  locat- 
ed along  the  same  and  aver  that  said  track  is  constructed 
on  the  property  belonging  to  the  owners  of  the  land  on 
which  these  buildings  are  constructed  and  that  said  track 
was  constructed  by  or  for  the  owners  of  such  buildings 
and  lands.  Resspondents  have  no  knowledge  of  what  in- 
duced the  owners  of  said  land  to  locate  and  construct 
said  buildings  and  for  want  of  information  deny  that 
they  were  so  induced  to  locate  on  account  of  said  location 
of  said  track  or  the  operations  of  respondents'  trains 
over  same,  and  respondents  deny  that  said  track  was  lo- 
cated by  them,  or  either  of  them,  but  was  so  located  by 
the  respective  owners  of  the  lands  on  which  it  is  con- 
structed." 

In  said  answer,  the  Louisville  &  Na#»hville  R.  R.  Co. 
also  denied  that  by  long  and  continuous  usage  and  cus- 
tom, it  had  "made  itself  a  connnon  carric^r  of  freights  over 
its  house  tracks  or  those  of  private  individuals  connected 
therewth  to  perscms  whose  places  of  business  are  situ- 
ated on  such  house  tracks,  or  on  the  tracks  of  private 
individuals.-'  The  other  facts  averred  in  the  answer  are 
sufficiently  stated  in  the  opinion. 

The  respondents  made  a  motion  to  dissolve  the  tempo- 
rary injunction  upon  the  grounds  that  there  was  no 
equity  in  the  bill,  and  upon  the  denials  of  the  answer. 
On  the  submission  of  the  cause  upon  this  motion  a  de- 
cree was  rendered,  sustaining  the  motion,  and  ordering 
the  temporary  injunction  theretofore  issued,  dissolved. 
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From  this  decree  the  complainants  appeal  and  assign 
the  rendition  thereof  as  error. 

* 

Frank  S.  White  &  Sons,  tor  appellants. — "Rail- 
road C^onipanies  are  (|uasi  public  corporations  created 
for  the  purpose  of  exercising  the  functions  and  perform- 
ing the  duties  of  common  carriers  and  these  duties  are 
defined  by  law,  and  accepting  their  charters  they  neces- 
sarily took  with  them  all  the  duties  and  liabilities  an- 
nexed ;  and  they  are  required  to  supply  to  the  extent  of 
their  resources  adequate  facilities  for  transaction  of  all 
business  offered,  and  to  deal  fairly  and  impai-tially  with 
their  patrons.'' — Hutchinson  on  Carriers,  Section  297, 
rf  seq.,  U  d  X.  R.  R.  (Uk  v.  IHttshurf/,  etc.,  (Uxvl  To.. 
(Kentucky)  23  Am.  &  Eng.  K.  K.  Cases,  new  edition 
page  332;  McCoy  v.  Railroad  (-ompa^iy,  13  Federal  5; 
Mumm  V.  lUinoi^i,  94  XJ.  S.  126.  A  railroad  operating  a 
spur-track  cannot  plead  as  an  excuse  for  its  failure  to 
serve  all  its  patrons  on  said  track  alike,  that  its  right 
of  way  over  said  track  was  granted  it  on  conditions  that 
it  would  give  advantages  to  the  person  granting  the 
right  of  way  not  given  to  others  on  said  track. — L.  &  N. 
R.  R.  Co.  r.  Pittsburg  etc,  Vmil  Va.,  supra;  HouMon  d 
T.  C.  R.  R.  t\  Htnith,  '22nd  Am.  &  Eng.  K.  K.  Cases,  (old 
e<lition)  page  421. 

Those  engaged  in  the  carrying  trade  can  l>ecome  com- 
mon carriers  by  virtue  of  the  attitude  they  assume  to 
the  public  even  where  they  otherwise  would  not  be,  and 
they  are  estopped  from  denying  that  they  are  when  pro- 
ceeded against  as  such.  Having  assumed  the  relation 
as  common  carriers  they  cannot  discriminate  as  between 
their  patrons  but  must  treat  all  alike. — 5  Am  &  Eng. 
Enc.  of  Law  177,  Section  4;  Xcir  England  Express  Com- 
pwny  t\  Maine  Central  R,  R.  Co,,  (Maine)  2nd  Ameri- 
can Reports  31;  Wheeler  r.  Han  Franrisco  R,  R.  Co.. 
(California)  89  Am.  Decisi(ms  147;  Messenger  v,  Penn, 
R.  R.  Co,,  (New  Jersey)  18th  Am.  Reports  754;  Kemiey 
i\  Gra/nd  Tnink  R.  R]  47th  New  York  525. 

Even  if  the  owner  of  the  track  objected  to  its  use  in 
serving  appellant  it  would  be  no  excuse  for  its  failure  to 
serve  them. — LoiiisrUle  &  Nashville  R.  R.  Co,  i\  Pitts- 
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burg  etc.  R,  Jf:  Company,  23rd  Am.  &  Enjr.  R.  R.  Cases, 
(new  edition)  332. 
• 

J.  M.  Falkner,  (teobge  W.  Joxes  and  W.  I.  Geubb, 
contra. — As  to  Rwitclie<l  oars  from  connecting  lines, 
where  no  transportation  ser\ice  is  involved,  but  only  a 
switeliing  or  transfer  service,  as  distinguished  from  the 
former,  the  appellees  do  not  act  as  common  carriers, 
cannot  be  compelled  to  perform  such  service  and  cannot 
be  guilty  of  unlawful  discrimination  in  performing  it  for 
oAe  individual  or  (connecting  road,  while  declining  to  do 
so  for  anotlier.— 7\  it  A  .  O.  R.  R,  v.  Gulf  d-  Interstate  R. 
/?.  Co.,  54  S.  W.  Rej).  1031 ;  T.  d  X.  O.  R.  R.  Vo,  r.  Gulf 
d  Interstate  R,  R,  Co,,  56  S.  W.  Rep.  'i2S\I)ixon  et  al  v. 
C.  of  G.  Ry.  Co.,  35  S.  E.  Rep.  369. 

The  injunction  should  have  been  dissolved.  The  an- 
swer containe<l  a  suffl(nent  denial  of  the  charge  of  unjust 
discrimination.  The  bill  charges,  not  alone  discrimina- 
tion, but  unlawful  and  unjust  discrimination,  and  the 
burden  of  pro\ing  tliis  charge  was  on  appellants.  A  d(^ 
nial  of  the  charge  in  the  answer,  if  sworn  to.  n^ade  on 
knowledge  and  unec|uiv(K*al,  would  avail  to  dissolve  the 
injunction.  It  is  true  that  the  denial  should  be  of  the 
facts  alleged  to  constitute  the  unlawfulness  and  injus- 
tice of  the  discriminaticm,  and  not  of  the  unlawfulness 
and  injustice  of  it  as  a  mere  conclusion. — C.  dc  \V.  R. 
R.  Co.  r.  Witherow,  82  Ala.  194.  This  is  true  when  the 
complainant  avers  any  facts  in  his  bill  of  complaint  on 
which  he  predicates  the  conclusion  of  unlawfulness  and 
injustice  of  the  discrimination.  Appellants  here  set 
out  no  facts  in  their  bill  to  support  the  charge  of  unlaw- 
ful and  unjust  discrimination,  which  is  charged  as  a 
conclusion.  The  bill  charges  both  the  discriminaton  and 
its  unlawfulness.  The  answer  admits  the  discrimination 
and  .denies  its  unlawfulness  by  setting  out  the  facts  and 
reasons  whi(*h  it  is  claimed  make  it  lawful.  Tlie  dis- 
criminaton could  only  W  unlawful  where  the  parties 
discriminated  in  favor  of  and  against  were  similarly 
situated,  and  where  there  was  no  good  reason  for  it. 
The  purport  of  the  facts  set  up  in  the  answer  is  to  show 
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that  the  appellants  and  other  shippers  on  the  track  in 
question  were  not  similarly  situated  in,  that  one  refused 
to  pay  demurrage  while  the  others  paid  it  promptly,  and 
to  show  the  reasonableness  of  the  car  service  rule  under 
which  non-paying  shippers  were  discriminated  against 
in  deliveries  on  private  tracks.  This  is  in  denial  of  the 
charge  Jn  the  bill  that  the  discrimination  was  without 
valid  excuse  and  unlawful  and  is  directly  responsive  to 
it. — Youle  V.  Richards  et  al.,  1  N.  J.  Equity,  534.  So 
\\\  denying  the  charge  of  unlawful  discrimination  ap- 
pellees have  the  right  to  state  the  whole  transaction  and 
facts  so  stated  are  responsive  to  the  material  allegation 
of  unlawful  discrimination. — Co^^nelius  et  al.  v.  Post  et 
al,  9  N.  J.  Eq.  196 ;  10  Am,  Encvc.  Pleading  &  Practice, 
1072. 

PER  CURIAM. — Complainants  are  wholesale  provi- 
sion dealers  conducting  business  in  a  house  near  Rail- 
road Avenue  in  Birmingham,  and  have  been  receiving 
and  shipping  away  goods  over  a  railroad  track  located 
adjacent  to  that  house,  and  operated  by  the  defendant, 
the  Louisville  &  Nashville  Railroad  Company.  For  some 
years  next  before  the  7th  day  of  May,  1903,  that  com- 
pany had  continously  served  persons  having  business 
houses  located  along  that  track,  by  delivering  at  their 
respective  houses  cars  of  freight  and  cars  to  be  freighted 
and  shipped,  and  had  so  served  complainants  from  the 
spring  of  1902  to  the  7th  day  of  May,  when,  having  a 
few  days  theretofore  given  notice  of  its  intention  to  do  so, 
it  discontinued  that  service  to  complainants  but  contin- 
ued furnishing  it  to  others  along  that  track.  Besides 
other  facts  set  forth  in  the  bill  the  foregoing  are  alleged 
and  are  not  denied  in  the  answer  except  as  to  the  capac- 
ity in  which  the  railroad  company  operated  the  track  re- 
ferred to.  As  to  that,  the  answer  avers  the  track  was 
owned  by  and  was  on  lands  of  complainants  and  persons 
other  than  defendant,  and  that  the  car  service  thereon 
was  not  rendered  by  the  railroad  company  as  a  common 
carrier. 

23c 
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One  theory  upon  which  complainants  seek  relief  is 
that  the  alleged  refusal  of  car  service,  constitutes  unlaw- 
ful and  injurious  discrimination.  Assuming  the  truth 
of  the  bill,  that  theory  is  well  founded.  The  facts 
alleged  in  the  bill  and  not  denied  in  the  answer  show  the 
Louisville  &  Nashville  Railroad  Company  was  a  common 
carrier  with  respect  to  the  use  it  made  of  the  track  in 
question.  As  a  common  carrier  it  was  under  obliga- 
tion to  treat  the  public  without  unfair  discrimination. 
In  the  answer  it  is  averred,  in  substance,  that  before  and 
when  the  car  service  was  refused,  complainants  owed, 
and  had  refused  payment  of,  a  debt,  to  the  Louisville  & 
Nashville  Company  accruing  for  detention  of  cars  and 
tbat  by  reason  of  this  fact,  together  with  a  rule  of  a  car 
service  association  whereunder  that,  and  other  railroad 
companies  were  operating,  the  discontinuance  of  car 
service  to  complainants  was  authorized.  This  is  new 
matter  within  the  meaning  of  the  rule  which  on  the  hear- 
ing of  a  motion  to  dissolve  an  injunction  on  answer  made 
confines  the  court's  consideration  to  matters  which  are 
in  denial  of  the  bill's  averments.  To  now  determine 
whether  this  new  matter  can  be  availed  of  to  prevent  re- 
lief on  final  hearing  would  be  inappropriate.  The  bill 
has  equity  and  apart  from  new  matter  set  up  in  the  an- 
swer, no  defense  is  shown.  We  are  of  the  opinion  that 
the  injunction  should  be  retained  until  the  further*  hear- 
ing of  the  cause  and  will  order  that  this  be  done,  and 
that  the  decree  of  dissolution  be  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 
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Alford  et  al.  v.  Hicks. 

Bill  to  Restrain  Acta  under  an  Alleged  Unconstitutional 

LOAJD. 

1.  Constitutional  law;  passage  of  local   law. — The   Legislature  of 

Alabama  cannot  enact  a  constitutional  local  law  without 
violating  Section  106  of  the  Constitution,  when  the  notice  of 
the  intention  to  apply  therefor,  as  required  by  said  section, 
shows  that  the  Act  proposed  to  be  enacted,  if  enacted  as  set 
forth  in  the  notice,  would  be  unconstitutional. 

2.  Same;  act   to  establish  inferior  civil  court  of  Mobile  County 

unconstitutional. — The  act  of  the  Legislature  of  Alabama  ap- 
proved September  26th,  1903,  entitled  "An  Act  to  establish 
an  inferior  civil  court  of  Mobile  County  in  lieu  of  Justices  of 
the  Peace  for  the  City  of  Mobile,"  (Local  Acts  1903,  pp.  348- 
352),  is  unconstitutional  and  void,  because  the  notice  required 
by  Section  106  of  the  Constitution  to  be  given  stated  that  the 
court  proposed  to  be  established  should  have  jurisdiction  to 
the  extent  of  $200. 

Appeal  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  Thomas  H.  Smith. 

The  bill  in  this  case  was  filed  by  appellee  as  a  resi- 
dent citizen  and  tax  payer  of  Mobile  county,  Alabama, 
to  enjoin  the  paying  out  by  the  County  Treasurer  of 
moneys  for  stationery,  books  and  supplies  for  the  Infe- 
rior Civil  Court  of  Mobile  County,  and  to  enjoin  the 
payment  out  of  the  County  Treasury  of  the  salaries  pro- 
vided for  in  said  act  to  be  paid  to  the  Sheriff,  to  the 
Judge,  and  to  the  ex  officio  clerk  of  the  said  Court. 

The  bill  also  shows  that  the  appellee  is  a  duly  elected 
and  qualified  Justice  of  the  Peace  of  ward  one  of  Mobile 
County,  Alabama;  that  as  a  result  of  the  approval  X)f 
the  Act  published  in  the  Local  Acts  of  1903,  to  establish 
an  inferior  ci^il  court  in  Mobile  County  in  lieu  of  Jus- 
tices of  the  Peace  in  the  City  of  Moble,  and  the  assump- 
ton  of  power  thereunder  by  the  acting  officers  of  said 
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Court,  the  appellee  has  lost  all  his  business  as  Justice 
of  the  Peace  of  said  ward  one,  to  his  inestimable  and 
•Irreparable  damage. 

The  Act  as  enacted  contained  in  detail  the  provisions, 
the  substance  of  which  was  set  out  in  the  notice,  with  the 
exception  that  in  the  act  as  passed  by  the  Legislature, 
the  jurisdiction  of  the  inferior  court  was  limited  to  $100 
aad  not  to  |200,  as  stated  in  the  notice.  The  grounds 
upon  which  it  was  averred  in  the  bill  that  the  act  in 
question  was  unconstitutional,  was  that  the  notice  which 
was  given  of  the  intention  to  introduce  such  bill  was  not 
sufficient  notice  as  required  by  Section  106  of  the  Con- 
stitution of  1901 ;  that  the  Journal  of  the  House  of  Rep- 
resentatives and  the  Journal  of  the  Senate  of  the  Legis- 
lature do  not  show  affirmatively  that  said  act  was  passed 
in  accordance  with  the  provisions  of  Section  106  of  the 
Constitution  of  1901. 

The  defendants  demurred  to  the  bill  upon  the  follow- 
ing grounds :  "1st.  Because  the  act  of  the  Legislature 
alleged  in  said  bill  to  be  invalid  h  shown  by  the  Journals 
of  the  House  and  Senate  of  the  Legislature  of  Alabama  to 
have  been  passed  in  strict  compliance  with  the  Constitu- 
tion of  the  State  of  Alabama.  2nd.  Because  the  notices 
of  the  purpose  to  introduce  the  said  act,  alleged  in  said 
bill  to  be  invalid,  as  set  out  in  the  Journals  of  the  House 
and  Senate  of  the  Legislature  of  Alabama,  ^how  that 
the  publication  was  made  and  that  the  notice  required 
by  the  Constitution  state  the  substance  of  said  act  as  the 
same  was  passed  by  the  Senate  and  House  of  Represen- 
tatives of  the  Legislature  of  Alabama.  3d.  Because  that 
part  of  said  act  complained  of  in  said  bill  which  estab- 
lished an  inferior  Civil  Court  for  the  County  of  Mobile 
in  lieu  of  Justices  of  the  Peace  was  adopted  in  strict 
compliance  with  the  Constitution  of  the  State  of  Ala- 
bama and  is  separable  from  all  other  parts  and  provisions 
of  said  act." 

Upon  the  submission  of  the  cause  upon  the  demurrers, 
the  Chancellor  rendered  a  decree  overruling  the  demur- 
rers. From  this  decree  the  defendants  appeal  and  as- 
sign the  rendition  thereof  as  error. 
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Gregory  L.  &  H.  T.  Smith^  for  appellants. 

Charles  L.  Bromberg  and  Massey  Wilson,  contra. — 
The  substance  of  the  bill  which  passes  the  L^slature 
is  what  the  Constitution  requires  should  be  published. 
lAincdster  t\  (lafford,  37  So.  108  and  of  decisions;  Wal- 
lace t\  Board  of  Rev.  etc.,  37  So.  Rep.  321 ;  Tillma/n  v. 
Porter  in  Af *Sf. 

TYSON,  J. — The  bill  in  this  cause  assails  the  constitu- 
tionality of  the  act  entitled  "An  act  to  establish  an  in- 
ferior civil  court  of  Mobile  county  in  lieu  of  justices  of 
the  peace  in  the  city  of  Mobile."  Local  acts  1903,  p. 
348,  No.  265. 

It  is  practically  admitted  by  the  appellants,  who  w^ere 
the  respondents  in  the  court  below  that  the  act  is  a  local 
one.  The  main  question  presented  is  whether  the  notice 
that  was  given  as  required  by  section  106  of  the  Consti- 
tution was  sufficient. 

That  notice  reads  as  follows :  "Notice  is  hereby  given 
that  a  bill  to  establish  an  inferior  civil  court  for  the 
county  of  Mobile,  with  inferior  jurisdiction,  in  lieu  of 
the  justices  of  the  peace,  except  said  court  shall  have  ju- 
risdiction to  the  extent  of  two  hundred  dollars,  will  be 
introduced  at  the  present  session  of  the  l^islature, 
making  the  judge  and  clerk  of  the  inferior  criminal 
court  of  Mobile  county,  ex  officio  judge  and  clerk  of  said 
inferior  civil  court  of  Mobile  county,  and  providing  ap- 
propriate compensation  for  said  officers.  All  of  the  costs 
and  fees  collected  in  said  court,  except  the  sheriff's  fees, 
to  be  turned  into  the  county  treasury." 

Section  168  of  the  Constitution  authorizing  the  gen- 
in'al  assembly  to  provide  for  inferior  courts  in  lieu  of 
justices  of  the  peace  reads  as  follows :  "In  each  precinct 
lying  within  or  partly  within,  any  city  or  incorporated 
town  of  more  than  fifteen  hundred  inhabitants,  there 
shall  be  elected  by  the  qualified  electors  of  such  precinct, 
.not  exceeding  two  justices  of  the  peace  and  one  consta- 
ble. Where  one  or  more  precincts  lie  within  or  partly 
within  a  city  or  incorporated  town  having  more  than  fif- 
teen hundred  inhabitants,  the  legislature  may  provide 
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by  law  for  the  election  of  not  more  than  two  justices  of 
the  peace  and  one  constable  for  each  of  said  precincts 
or  for  an  inferior  court  for  such  precinct  or  precincts, 
in  lieu  of  all  justices  of  the  peace  therein.  Justices  of 
the  peace  and  the  inferior  courts  in  this  section  provided 
for,  shall  have  jurisdiction  in  all  civil  cases  where  the 
amount  in  controversy  does  not  exceed  one  hundred  dol- 
lars, except  in  cases  of  libel,  slander,  assault  and  battery 
and  ejectment,"  etc. 

This  section  was  adopted  in  the  stead  of  Section  26 
of  Art.  6  of  the  Constitution  of  1875,  which  required 
the  election  of  not  exceeding  two  justices  of  the  peace  in 
each  precinct  of  the  county  in  the  state  and  providing 
that  they  "shall  have  jurisdiction  in  all  civil  cases  where 
the  amount  in  controversy  does  not  exceed  one  hundred 
dollars,  except  in  cases  of  libel,  slander,  assault  and  bat- 
tery and  ejectment,"  etc. 

It  will  be  observed  that  the  language  conferring  juris- 
diction is  identical  in  the  two  sections. 

In  Pearce  v.  Pope,  42  Ala.  319,  it  was  said  of  the  pro- 
vision above  quoted  that  its  object  "was  not  to  confer 
power  upon  the  Legislature,  nor  to  vest  jurisdiction  in 
justices  of  the  peace,  nor  to  provide  for  its  exercise.  It 
was  to  place  a  restriction  upon  the  legislature  in  con- 
ferring the  jurisdiction — to  provide  a  maximum  as  to 
its  extent." 

In  Taylor  i\  Wood^,  52  Ala.  474,  it  was  held  that  this 
section  of  the  Constitution  was  not  an  express  grant  of 
civil  jurisdiction  to  justices  of  the  peace  but  was  intend- 
ed to  limit  their  jurisdiction  to  controversies  involving 
a  sum  not  exceeding  one  hundred  dollars. 

The  same  principle  was  announced  in  Carter  v.  Alford, 
64  Ala,  236.  On  the  authority  of  these  cases  it  is  clear 
that  the  Legislature,  under  the  Constitution  of  1875, 
could  not  have  constitutionally  conferred  upon  justices 
of  the  peace  jurisdiction  in  civil  cases  in  excess  of  the 
maximum  amount  provided. 

This  being  the  settled  interpretation  of  the  language 
employed  in  §  26  quoted  above,  the  incorporation  of  the 
same  language  in  §  168  of  the  present  Constitution  must 
be  regarded  as  an  adoption  of  that  interpretation.    For 
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the  framers  of  the  present  Constitution  must  be  pre- 
sumed to  have  retained  it  with  knowledge  of  that  con- 
struction; and  the  courts  will,  therefore,  feel  bound  to 
adhere  to  that  construction.  Ex  parte  Raundtree,  51 
Ala.  42 ;  Endlich  on  Interpretation  of  Statutes,  §  530. 

Whether  §  168  is  a  grant  of  power  to  the  legislature  to 
establish  the  inferior  courts  mentioned  in  it  is  not  nec- 
essary here  to  be  decided.  But  it  is  entirely  clear  that  it 
is  a  limitation  upon  the  power  of  the  legislature  to  confer 
upon  these  courts,  when  established,  jurisdiction  in  ex- 
cess of  one  hundred  dollars,  and  an  act,  if  passed,  con- 
ferring jurisdiction  for  a  greater  sum  would  be  uncon- 
stitutional. But  it  may  be  said  that  the  act  assailed  does 
not  attempt  to  confer  jurisdiction  in  excess  of  the  con- 
stitutional limitation.  This  is  true.  But  the  notice 
given  was  to  have  a  law  enacted  that  would  have  done 
so.  So  then,  the  question  is,  can  the  legislature  enact 
a  constitutional  local  law,  without  violating  §  106  of 
the  Constitution,  when  the  notice  of  the  intention  to  ap- 
ply therefor,  as  required  by  that  section,  shows  that  the 
«ct  proposed  to  be  enacted,  if  enacted,  would  be  uncon- 
stitutional?   We  think  not. 

That  section  provides  that  "no  special,  private  or  local 
law  shall  be  passed  on  any  subject  not  enumerated  in 
Sec.  104  of  the  Constitution,  except  in  reference  to  fixing 
the  time  of  holding  courts,  unless  notice  of  the  intentioji 
to  apply  therefor  shall  have  been  published,  without  cost 
to  the  State  in  the  county  or  counties  where  the  matter 
or  thing  to  be  affected  may  be  situated,  which  notice 
shall  state  the  substance  of  the  proposed  law,"  etc.,  etc. 

Manifestly,  the  purpose  here  sought  to  be  accomplished 
was  to  inform  the  people  of  the  county  or  counties  to 
be-  affected  by  the  law,  of  its  proposed  enactment,  so 
that  those  of  them  who  may  not  favor  its  enactment 
might  oppose  it.  To  hold  that  under  the  notice  here 
under  consideration  that  a  valid  law  may  be  passed  by 
the  Legislature,  would  not  only  violate  the  letter  and 
siiirit  of  §  106,  but  would  practically  emasculate  it. 

The  people  of  Mobile  county  knew  that  no  such  law  as 
mentioned  in  the  notice  could  be  legally  passed.    They 
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had  a  right  to  rely  upon  the  legislature  not  violating  the 
constitution,  or  if  it  did,  they  knew  the  act  would  be 
void  and  they  could  not  possibly  be  effected  by  it.  They 
might  have  been  thus  lulled  by  the  notice  into  feeling 
that  there  was  no  need  to  oppose  its  passage.  They  had 
n(v  notice  of  the  act  that  was  passed.  We  feel  constrain- 
ed to  hold  that  the  notice  was  wholly  insufficient — in 
fact,  no  notice  at  all  of  that  act  that  was  passed. 

The  demurrer  to  the  bill  in  the  case  was  properly  over- 
ruled. 

Affirmed. 

McClellan^  C.  J.,  Simpson  and  Anderson,  J.J.,  con- 
cur. 

Broiison  i\  BusselL 

Action  of  Detinue. 

1.  Conditional  sale;  when  shown  to  exist, — Where  an  agreement  of 

purchase  of  personal  property,  after  reciting  that  the  property, 
was  purchased  at  a  certain  price,  which  was  to  be  paid,  part 
in  cash  and  for  the  balance  notes  were  given,  then  recites  that 
if  the  purchaser  failed  to  pay  either  of  said  notes  when  due, 
the  seller  may  retake  the  property  sold  and  all  payments 
thereon  shall  be  retained  as  rent,  and  that  the  title  to  said 
property  is  retained  by  the  seller  until  full  compliance  with 
the  terms  of  said  agreement,  such  agreement  constitutes  a 
conditional  sale,  and  the  seller  is  not  divested  of  title  until 
there  is  a  payment  of  the  purchase  price. 

2.  Principal  and  agent;  contract  in  name  of  principal — If  a  con- 

tract which  is  made  with  an  agent  discloses  his  principal  and 
it  appears  on  the  face  of  the  paper  that  the  contract  is  really 
made  on  behalf  of  the  principal,  although  it  is  signed  by  the 
agent  as  agent,  such  contract  is  one  for  the  principal  and  not 
by  the  agent  in  his  own  behalf. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  the  Hon.  A.  D.  Sayre. 
This  was  a  statutory  action  of  detinue,  brought  by  the 
appellant  against  one  C.  H.  Kreuger  to  recover  certain 
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personal  property  specifically  described  in  the  complaint. 
The  original  djefendant,  Krenger,  filed  a  disclaimer  of 
ownership  of  any  interest  in  the  property,  and  suggested 
that  the  property  sued  for  belonged  to  one  Anna  Rus- 
sell. Mrs.  Russell  was  then  on  her  own  petition  made  a 
party  defendant  to  the  suit.  The  plaintiff  claimed  title 
to  the  property  as  transferee  of  the  bill  of  sale  to  said 
property.  This  bill  of  sale  was  executed  on  Jan.  9th, 
1902,  by  C.  H.  Kreuger  to  Frank  H.  Thrall,  and  was 
transferred  by  said  Thrall  to  the  plaintiff  on  Jan.  9th, 
1902,  said  Thrall  endorsing  such  assignment  of  the  bill 
of  sale. 

On  July  30th,  1901,  the  property  involved  in  the  suit 
was  sold  to  Frank  H.  Thrall  and  Charles  H.  Kreuger^ 
and  at  the  time  of  the  sale  there  was  a  written  instrument 
executed  by  these  parties.  This  instrument  recited  as 
follows:  "This  claim  witnesseth:  That  we  have  this 
day  received  from  L.  Klein,  Agt.  for  Mrs.  Rosa  Klein, 
the  following  personal  property,  to- wit :  ( There  then  fol- 
lowed a  description  of  the  property  sued  for  in  the  pres- 
ent suit  and  a  statement  that  they  agreed  to  pay  $395.00 
for  the  same,  in  the  following  manner:)  $120.00  cash, 
and  $27.50  on  the  1st,  of  September,  1901,  and  $27.50 
OD  the  1st  of  each  month  thereafter,  until  paid,  as  evi- 
denced by  our  ten  promissory  notes  of  even  date  here- 
w'th. 

"If  we  fail  to  pay  either  of  the  said  notes  when  due, 
or  attempt  to  remove  or  dispose  of  said  property,  with- 
out the  consent  of  said  Leo  Klien,  Agt.,  for  Mrs.  Rosa 
Klein,  the  said  L.  Klien,  Agt.,  may  retake  the  same  wher- 
ever found  and  all  payments  made  thereon  shall  be  re- 
tained as  rent  therefor,  and  the  title  to  said  property 
being  retained  by  L.  Klien,  Agt.,  for  Mrs.  Rosa  Klien, 
until  a  full  compliance  of  the  terms  of  this  agreement." 

This  agreement  was  signed  by  Frank  H.  Thrall  and 
Charles  H.  Kreuger  and  dated  July  30th,  1901,  and  was 
endorsed  as  follows:  "For  value  received,  I  hereby 
transfer  the  within  mortgage  and  notes  to  Mrs.  Anna 
Russell  without  recourse  on  me  this  February  4th,  1902. 
(Signed)  Leo  Klein,  Agt."    This  agreement  was  filed  for 
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record  in  the  ofllce  of  the  Judge  of  Probate  on  Feb.  3d. 
1902. 

There  was  also  introduced  in  evidence  several  of  the 
notes  referred  to  in  said  agreement,  which  had  been  as- 
signed to  Anna  Russell,  and  which  had  not  been  paid. 
The  plaintiff  objected  to  the  introduction  of  evidence 
of  the  agreement  of  purchase  and  the  notes,  upon  the 
ground  that  the  mortgage  was  not  recorded  until  after 
the  purchase  of  the  plaintiff,  and  that  they  were  incom- 
petent and  irrelevant  evidence.  The  court  overruled 
the  objection,  and  to  this  ruling  the  plaintiff  duly  ex- 
cepted. 

The  cause  was  tried  by  the  court  without  the  interven- 
tion of  the  jury,  and  upon  hearing  all  the  evidence  the 
court  rendered  judgment  in  favor  of  tlie  defendant,  to 
the  rendition  of  which  the  plaintiff  duly  excepted. 
The  plaintiff  appeals  and  assigns  as  error  the  rulings 
of  the  trial  court  to  which  exceptions  were  reserved. 

Charles  P.  Jones  and  W.  F.  Thetford,  Jr.,  for  ap- 
pellant.— Cited  Jones  v.  Morris,  61  Ala,  518;  Taylor  v. 
A.  M.  Associatio7i,  68  Ala.  229;  Hall  v,  Cockrell,  28  Ala. 
507. 

No  counsel  for  appellee. 

DOWDELL,  J. — The  sole  question  presented  by  the 
record  in  this  case  for  our  consideration,  is  whether  the 
written  instrument  offered  in  evidence  by  the  defendant 
for  the  purpose  of  showing  title  in  herself  to  the  property 
in  question,  was  a  conditional  contract  of  sale.  That 
the  title  to  the  property  was  originally  in  Mrs.  Rosa 
Klein  was  without  dispute,  and  the  same  is  true  as  to  the 
agency  of  L.  Klein.  These  facts  taken  in  connection 
with  what  the  contract  disclosed  on  its  face,  were  suf- 
flcient  to  show  that  L.  Klein  was  acting  for  Mrs.  Rosa 
Klein  in  the  making  of  the  contract,  and  of  the  endorse- 
ment on  the  same. — Richmond  Locomotive  &  Machine 
Works  V.  Moragne,  119  Ala.  80.  The  agent  had  no  title, 
the  reservation,  therefore,  was  to  his  principal  in  w^honi 
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the  title  resided.  No  title  to  the  property  was  to  pass 
under  the  sale  except  upon  the  performance  of  the  condi- 
tions named  in  the  contract.  The  sale  was  a  conditional 
one.  The  conditions  of  the  sale  were  not  performed, 
and  the  title  remained  in  Mrs.  Klein  until  she  conveyed 
to  the  defendant.  The  transaction  occurring  in  the 
county  of  Montgomery,  under  the  local  statute,  (Local 
Act8/l898-99,  p.  1120),  the  record  of  the  contract  of 
ccmditional  sale  was  not  necessary  to  its  validity.  The 
title  to  the  property  never  having  passed  from  the  vendor 
to  the  vendee  under  the  conditional  sale,  and  the  defend- 
ant succeeding  to  the  title  had  the  superior  claim  and 
right  to  the  property. — Sutnner  t\  Woods^  67  Ala.  139. 

We  find  no  error  in  the  record,  and  the  judgment  will 
be  affirmed. 

Affirmed. 

McClellan,  C.  J.,  Haralson  and  Dbnson,  J.J.,  con- 
curring. 


DampskibsaktieHelnkabet  Habil  et  al. 

r.  United  States  Fidelity  & 

Guaranty  Company. 

Bill   in   Equity  hi/  {Surety  to  enjoin   the  collection   of\ 

Judgment. 

1.  Surety;  right  to  enjoin  collection  of  judgment  pending  suit 
against  principal. — Suit  was  brought  against  a  surety  upon 
a  bond  for  the  faithful  performance  of  a  contract  entered 
into  by  the  principal  with  the  plaintiff.  The  plaintiff  obtained 
judgment  on  which  execution  was  issued.  Subsequently  the 
same  plaintiff  instituted  a  suit  against  the  principal  in  the 
bond  for  the  breach  of  the  contract  for  the  performance  of 
which  the  bond  was  given.  The  defendant  In  the  last  suit 
interposed  defenses  by  setting  up  pleas  in  bar.  Thereupon  the 
surety  against  whom  the  judgment  had  been  recovered  filed  a 
bill  against  the  plaintiff  to  enjoin  the  collection  of  the  judg- 


Digitized  byLjOOQlC 


364  SUPREME  COURT  INov.  Term. 

[Dampskibsaktleselskabet  Habil  et  al.  v.  United  States   Fidelity    ft 
Guaranty  Co.] 

ment  against  it,  until  the  final  adjudication  of  the  suit  by 
said  plaintiff  against  the  principal  in  the  bond,  in  which  bill 
it  was  averred  that  the  pleas  at  bar  introduced  by  the  prin- 
cipal were  true.  There  were  averred  no  general  grounds  of 
equitable  jurisdiction  to  enjoin  the  collection  of  the  judg- 
ment. Held:  that  the  surety  could  not  maintain  such  a  bill 
to  enjoin  the  collection  of  the  judgment. 

Appeal  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  Thomas  H.  Smith. 

The  bill  in  this  case  was  filed  by  the  appellee  against 
the  appellant  and  others.  The  facts  of  the  case  are 
sufficiently  stated  in  the  opinion. 

Gregory  L.  &  H.  T.  Smith,  for  appellant. — ^The  cred- 
itor cannot  be  compelled  to  exhaust  his  remedy  against 
the  principal  debtor  before  resorting  to  the  surety  is 
settled  in  the  very  early  history  of  this  State. — Aber- 
cromhie  v.  Knox,  Snodgrass,  et  als.,  3  Ala.  p.  729;  Bmik 
of  the  State  of  Alabama  v.  Goden  &  Loxcry,  15  Ala.  616; 
Skinner  v.  Barney,  19  Ala,  698. 

The  bond  in  this  case  was  not  merely  for  the  payment 
of  money,  but  contained  collateral  conditions  and  was 
not.  therefore,  subject  to  the  conditions  of  Sectiolns 
3884  and  3885  of  the  Code.  These  statutes,  however, 
v/ere  only  declaratory  of  the  common  law. — Herbert  rf 
Kyle  t),  Hobbs  &  Fennell,  3  Stewart  p.  9.  But  whether 
at  comm(m  law  or  under  the  statute  the  creditor  performs 
his  whole  duty  when  he  brings  suit  against  the  principal 
after  a  notice  from  the  surety. — Hightoioer  v.  Ogletree, 
114  Ala.  p.  94^  Darby  v.  Berney  National  Bank,  97  Ala, 
643.  No  notice  was  given  in  this  case,  and  even  where 
notice  is  given,  it  must  be  specially  pleaded. — Shehan  v. 
Hampton,  8  Ala.  942. 

Mitchell  &  Toxsmeirk,  contra. — "The  contract  of 
suretyship  has  been  definerl  to  be  a  contract  whereby  one 
person  engages  to  be  answerable  for  the  debt,  default  or 
miscarriage  of  another.  It  is  an  obligation  accessorial 
to  that  of  the  principal  debtor ;  the  debt  is  due  from  the 
principal,  and  the  surety  is  merely  a  guarantor  for  its 
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payment.  A  corallary  from  this  definition  is  that  it  is 
of  the  essence  of  such  a  contract  that  there  be  a  valid 
obligation  of  the  principal  debtor. — Evwn^,  et  al  v.  Kee- 
land,  9  Ala.  46;  Johnson,  et  al,  v.  Ivey,  (Tenn.)  94  Am. 
Dec.  206 ;  The  State  v.  Parker,  72  Ala.  183.  "The  release 
of  the  principal  will  release  the  surety,  whether  it  oc- 
curs before  or  after  judgment." — Anthony  v.  Capell,  53 
Miss.  352;  24  Ency.  Law,  1st  Ed.  845. 

A  surety  will  be  discharged  even  after  a  judgment 
against  him  by  the  discharge  of  the  principal  because  of 
matters  inherent  in  the  transaction. — Michener  v. 
Springfield  Engine  &  Thresher  Co.  (Ind.)  31  L.  R.  A.  59 
The  extinguishment  of  a  debt  of  a  principal,  no  matter 
how  accomplished^  extinguishes  the  collateral  liability 
of  the  surety. — Bridges  v,  Blake,  (Ind.)  -6  N.  E.  Rep. 
833;  24  Ency.  Law,  1st  Ed.,  819;  Mmiicipaiity  No.  2 
V.  (rrmiing,  15  La.  Ann.  166;  Merrimac.  Bamk  v.  Parker, 
24  Mass.  88;  Chapman  v.  Collvns,  66  Mass.  163. 

McCLELLAN,  C.  J. — It  appears  from  the  bill  in  this 
case,  as  amended,  that  the  appellee  here  was  surety 
upon  the  bond  of  Thomas-Bailey  Machine  Works  for  the 
faithful  performance  of  a  contract  entered  into  by  the 
principal  with  the  Dampskibsaktieselskabet  Habil,  a 
corporation  under  the  laws  of  the  Kingdom  of  Norway. 
That  corporation  on  the  19th  day  of  June,  1900,  institut- 
ed a  suit  against  appellee  as  surety  on  the  bond  and  after 
a  contest  by  the  surety,  obtained  judgment  against  it 
for  the  sum  of  |2,381.90,  and  execution  had  been  issued 
on  the  judgment.  It  further  appears  that  on  the  12th 
day  of  November,  1900,  the  Habil  Company  instituted 
a  suit  against  members  of  tlie  firm  of  Thompson-Bailey 
Machine  Works,  the  principals  in  the  bond,  for  the 
breach  of  the  contract  for  the  performance  of  which 
the  bond  was  given.  The  Thompson-Bailey  Company 
had  interposed  defenses  to  the  suit,  among  them  non  est 
fa<^tum;  the  general  issue;  that  the  delay  in  the  comple- 
tion of  the  contract  was  due  to  extra  work,  and  to  the 
stoppage  of  the  work  to  await  inspection  by  the  inspector 
of  the  Company ;  a  plea  of  set-off  to  the  amount  of  $1,- 
603,10,  and  an  unauthorized  alteration  of  the  contract 
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by  the  plain tiflfs.  The  prajer  of  the  bill  was  fop  an  in- 
junction to  prevent  the  collection  of  the  judgment  against 
appellee,  as  surety,  until  the  final  adjudication  of  the 
suit  of  the  Habil  Company  v.  Thompson-Bailey,  the  prin- 
cipals. On  the  14th  day  of  December,  1903,  an  injunc- 
tion was  issued  as  prayed.  Subsequently  a  demurrer  was 
sustained  to  the  bill  because  it  did  not  allege  that  the  de- 
fenses interposed  by  Thompson  &  Bailey  in  the  suit 
against  them  upon  the  contract,  were  true.  The  com- 
plainant then  "amended  by  adding  thereto  the  following 
affidavit"  which  was  an  affidavit  by  Arthur  Bailey  that 
the  defenses  of  Thompson  &  Bailey  were  true,  and  that 
to  the  lH*st  of  his  knowledge  and  belief,  Thompson  & 
Bailey  would  be  able  to  maintain  them'.  The  defendant 
moved  to  dismiss  the  bill  for  want  of  equity,  and  refiled 
the  demurrei-s,  containing  among  other  grounds  the  one 
which  had  been  formerly  sustained.  From  the  decree 
overruling  the  motion  and  the  demurrer,  this  appeal  is 
taken. 

Independent  of  statute,  the  general  inile  is  that  the 
creditor  cannot  be  compelled  to  exhibit  his  remedy 
against  the  principal  l>ef<>re  resorting  to  the  surety.— 
mUiner  v.  Barney,  19  Ala.  698;«a.//fc  of  the  State  of  Ala- 
hama  v.  Goden  d  Tjoun/,  15  Ala.  616;  AhiTC7y>mbie  r. 
Kno.j\  3  Ala,  729.  A  request,  however,  to  sue  the  princi- 
})al  o})erates  l<>  ilischarge  the  surety  when  by  the  neg- 
ligence of  the  creditor  the  means  of  recovering  the  debr 
has  been  lost  or  damage  has  accrued  to  the  surety.  It 
does  not  api)(»ar  from  the  bill  that  any  request  to  sue  the 
principal  had  be<»n  made,  but  if  such  be  the  fact,  and 
the  complainant  has  bei^n  damaged  by  the  negligence 
of  the  creditor,  this  damage  was  available  as  a  plea  in 
bar  in  the  action  against  him. — Howlr  r.  Hdtrards,  07 
Ala.  649. 

When  the  surety  is  sued  alone,  he  may  notify  the  prin- 
cipal to  defend  the  suit,  and  upon  the  failure  of  the  prin- 
cipal to  idemnify  him  and  defend,  the  surety,  upon  pay- 
ing the  judgment  against  him,  may  in  the  absence  of 
fraud,  recover  the  amount  paid  from  the  principal, 
whether  the  principal  was  actuallv  liable  or  not. — Riley 
V.  Stallworth,  56  Ala.  481. 
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The  relation  of  the  parties  continues,  notwithstand- 
ing the  rendition  of  the  judgment  against  the  surety, 
and  he  will  be  discharged  by  the  same  acts  after,  as  be- 
fore judgment,  and  where  such  discharge  exists,  he  may 
enjoin  the  collection  of  the  judgment  against  him. — Car- 
penter r.  Devon,  6  Ala.  725. 

No  fact  constituting  a  discharge  of  the  surety  is 
averred  in  the  bill.  The  utmost  that  can  be  said  to  aver, 
is  that  an  action  had  been  instituted  by  the  creditor 
against  the  principals;  that  certain  pleas  in  bar  had  been 
interposed  by  them  therein,  and  that  the  pleas  are  true. 
These  facts  do  not  constitute  a  discharge.  In  the  ab- 
sence of  the  general  grounds  of  equitable  jurisdiction  to 
enjoin  the  collection  of  judgments  at  law,  it  cannot  be 
doubted  that  if  no  suit  had  been  instituted  against  the 
principals,  the  mere  existence  of  the  defenses  would  not 
authorize  the  granting  of  the  injunction  of  the  judg- 
ment obtained  against  the  surety.  The  case  would  stand 
upon  such  averments  alone  upon  a  bare  right  to  compel 
the  creditor  to  exhaust  his  remedy  against  the  principal 
before  resorting  to  the  surety,  a  right  which  has  been 
stated,  does  not  as  a  general  rule  exist.  The  surety  in 
snch  case  would  have  to  show  that  he  was  prevented  from 
making  the  defenses  available  in  the  action  at  law 
against  him,  by  circumstances  not  attributable  to  his 
neglect  nor  inattention. — McGrew  v.  Tomheckhee  Ba/nk, 
5  Porter,  547. 

The  defences  averred  are  clearly  legal,  and,  while  they 
are  meritorious,  the  bill  fails  to  negative  fault  upon  the 
part  of  complainant  in  failing  to  make  them,  and  there 
is  an.  absence  of  averment  of  any  fraud  or  any  act  upon 
the  part  of  the  plaintiif  to  which  its  failure  to  success- 
fully defend  can  be  attributed. 

We  see  no  distinction  in  principle  between  the  hypo- 
thetical case  of  the  mere  existence  of  defenses,  above 
stated,  and  one  where  they  have  been  incorporated  into 
pleas  by  the  principals  in  an  action  against  them.  Nei- 
ther would  be  advisable  as  a  discharge  to  the  surety, 
and  it  is  only  where  such  discharge  exists  that  the  surety 
can  enjoin  the  collection  of  a  judgment  against  him  as  an 
independent  ground  of  equity  jurisdiction. 
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It  follows  that  the  court  below  erred  in  sustaining  the 
equity  of  the  bill.  The  decree  must  be  reversed  and  a  de- 
cree will  be  here  entered  dismissing  the  bill  for  want  of 
equity. 

Reversed  and  rendered. 

Tyson,  Simpson  and  Andeusox,  J.J.,  concurring. 


Southern    Railway  Company    v. 
Aldredge  &  Shelton. 

Action  againsf  Kwilroad  Vompany  for  Failure  to  Deliver 

Ooods.     • 

1.  Warehouseman:   should    eaercise   ordinary   diligence. — A    ware- 

houseman is  bound  to  use  ordinary  diligence  in  keeping  goods 
intrusted  to  his  charge,  which  means,  he  should  use  such 
care  and  diligence  as  a  man  of  ordinary  prudence  bestows  on 
his  own,  affairs. 

2.  Warehouseman;  burden  of  proof  when  loss  of  goods  shotvn. — If 

a  warehouseman  fails  on  demand  to  deliver  goods  intrusted 
to  him,  or  does  not  account  for  such  failure,  prima  facie  neg- 
ligence will  be  attributed  to  him,  and  the  burden  of  proving 
the  loss  without  the  want  of  ordinary  care  is  devolved  upon 
him. 

3.  Action  of  railroad  company  as  warehouseman;  admissibility  of 

evidence. — In  an  action  against  a  railroad  company  as  a 
warehouseman,  the  distance  which  the  plaintiff  lives  from  the 
depot  of  the  defendant  where  the  goods  were  stored,  is  irrele- 
vant to  any  issue  involved,  and  therefore  testimony  as  to  such 
fact  is  inadmissible. 

4.  Trial  of  civil  case;  not  necessary  to-  authorize  verdict. — In  the 

trial  of  a  civil  case,  it  is  only  necessary  in  order  to  authorize 
a  verdict  that  the  jury  should  be  reasonably  satisfied;  and 
therefore,  a  charge  which  instructs  the  jury  that  they  must 
be  satisfied  to  a  "reasonable  certainty,"  before  they  can  return 
a  verdict,  is  erroneous,  as  exacting  too  high  a  degree  of  proof. 
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Appeal  from  the  Circuit  Court  of  Etowah. 

Tried  before  the  Hon.  J.  A.  Bilbbo. 

The  purpose  of  the  suit  and  the  facts  of  the  case  are 
sufficiently  stated  in  the  opinion.  The  defendant  request- 
ed the  court  to  give  to  the  jury  the  foUowipg  written 
charges,  and  separately  excepted  to  the  court's  refusal 
to  give  each  of  them  as  asked :  "2.  If  the  jury  believe 
all  the  evidence,  they  cannot  find  for  the  plaintiff  in 
the  second  count  of  the  complaint."  "3.  The  burden  is 
on  the  plaintiff  to  show  that  defendant  was  guilty  of 
gross  negligence  in  keeping  the  goods  to  a  reasonable 
certainty,  and  if  the  evidence  is  in  such  a  state  of  confu- 
sion and  uncertainty  as  that  the  jury  cannot  say  that 
they  are  satisfied  to  a  reasonable  certainty  that  the  goods 
were  lost  by  the  n^ligence  of  defendant,  then  plaintiff 
is  not  entitled  to  recover."  "4.  If  Mr.  Aldredge  receiv- 
ed the  goods  from  the  agent  and  asked  the  agent  to  allow 
them  to  remain  till  he  could  send  back  for  them  and 
when  he  sent  back  for  them  they  were  not  there,  this  does 
not  make  out  a  case  of  negligence  against  defendant  or 
entitle  plaintiff  to  recover."  "5.  The  mere  fact,  if  it 
be  a  fact  that  the  shoes  were  there  when  Aldredge  got 
the  one  case  of  shoes  and  were  not  there  when  he  sent 
for  them  several  days  later,  is  not  of  itself  sufficient  to 
show  that  defendant  was  guilty  of  negligence  which 
brought  about  the  loss  of  the  shoes."  "6.  The  court 
charges  the  jury  that  the  uncontradicted  evidence  in  this 
case  shows  that  plaintiff  left  the  shoes  in  defendant's 
depot  without  a  reward  and  plaintiff  is  not  entitled  to 
recovery  unless  defendant  was  guilty  of  gross  negligence 
in  keeping  the  shoes."  "8.  The  court  charges  the  jury, 
that  the  fact  that  plaintiff  lived  27  miles  from  Attalla, 
is  not  to  be  considered  by  the  jury  for  any  purpose."  "9. 
The  court  charges  the  jury,  if  the  jury  are  not  satisfied 
to  a  reasonable  certainty  whether  the  goods  were  left 
with  defendant  at  defendant's  risk  or  at  plaintiff's  risk 
the  jury  cannot  find  a  verdict  for  plaintiff."  "10.  The 
court  charges  the  jury,  if  the  jury  are  reasonably  satis- 
fied that  defendant  kept  the  goods  in  his  depot,  with 
reasonable  care  and  that  some  one  staid  in  the  depot  in 
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the  day  and  kept  it  locked  at  nip^ht,  then  plaintiflf  cannot 
recover." 

At  the  request  of  the  defendant,  the  court  gave  to  the 
jury  the  following  charges :  "5.  The  court  charges  the 
jury,  the  burden  is  on  plaintiff  to  prove  to  a  reasonable 
certainty  that  the  goods  were  lost  on  account  of  some 
negligence  of  defendant  if  the  evidence  as  to  negligence 
is  so  equally  balanced  as  that  the  jury  are  not  convinced 
to  a  reasonable  certainty  that  they  were  lost  on  account 
of  the  negligence  of  defendant,  then  plaintiff  cannot  re- 
cover in  this  action."  "11.  The  court  charges  the  jury, 
if  the  jury  believe  from  the  evidence  that  the  goods  were 
kept  in  defendant's  depot  with  reasonable  care,  the  jury 
rilust  find  a  verdict  for  defendant." 

There  were  verdict  and  judgment  for  the  plaintiffs. 
The  defendant  appeals  and  assigns  as  error  the  several 
rulings  of  the  trial  court,  to  which  exceptions  were  re- 
served. 

Burnett^  Hood  &  Murphree,  for  appellants. 

George  D.  Motley  and  E.  D.  Hammer^  contra. — Cited 
Mobile  &  airard  R.  R.  Co,  i\  Preicitt,  46  Ala,  63;  Cook 
V.  Ene  R,  R,  Co.,  58  Barber  (N.  Y.)  312;  M,  d  G.  R.  R. 
Co.  V.  Pruitt,  46  Ala.  68;  L.  t6  N.  R,  R.  Co.  v.  Cmoherd, 
120  Ala.  51. 

SIMPSON,  J. — ^This  was  an  action  by  appellees  for 
the  value  of  two  cases  of  shoes,  basing  their  right  to  re- 
covery on  appellant's  liability  as  a  common  carrier,  in 
the  first  count,  and  on  its  liability  as  a  warehouseman 
for  reward,  in  the  second  count  of  the  complaint.  The 
judgment  was  for  plaintiffs  for  $30.16. 

The  undisputed  facts  of  the  case  are  that  two  ship- 
ments of  shoes  w^ere  received  for  plaintiffs,  at  Attalla; 
that  when  plaintiffs  called  for  them,  they  could  not  carry 
them  all,  and  requested  defendant's  agent  to  allow  those 
not  carried  away  then,  to  remain  in  the  warehouse  'till 
they  could  call  for  them,  w'hich  was  assented  to,  and 
when  they  called  for  them,  the  two  cases  were  missing 
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RDd  were  never  found.  No  charge  was  made  for  keeping 
the  goods  in  the  depot,  and  there  was  no  offer  to  pay  any 
thing. 

Defendant's  witness  (the  agent)  states  that,  when 
plaintiffs  requested  him  to  let  the  goods  remain  there, 
he  assented  but  told  plaintiff  that  the  goods  would  be 
at  their  risk.  Plaintiff  says  that  he  does  not  remember 
any  such  remark  being  made  to  him. 

The  responsibilitjv'  of  a  ilailroad  company  keeping 
jjoods  in  its  depot,  after  the  termination  of  the  transit, 
is  that  of  a  warehouseman  for  hire,  and  it  is  bound  to 
use  ordinary  dijig^nce  in  keeping  the  goods. — M.  &  G.  R. 
V.  Preicitt,  46  Ala.  63,  68. 

"A  warehouseman  is  only  bound  to  take  reasonable 
and  common  care  of  the  commodity  entrusted  to  his 
charge."  He  is  bound  to  the  observance  of  "ordinary 
diligence ;"  such  care  and  diligence  as  a  man  of  ordinary 
prudence,  bestows  on  his  own  affairs. — Moore  v.  Mwyor 
etc.  of  Mobile,  1  Stewart,  184,  187;  Jones  v.  Hatchett, 
U  Ala,  743,  745. 

The  rule  of  law  is  that  if  a  bailee,  (such  as  a  ware- 
houseman) fails  to  deliver  the  goods,  intrusted  to  him, 
on  demand,  or  does  noi:.  account  for  said  failure,  ^^prima 
faae,  negligence  will  be  imputed  to  him,  and  the  burden 
of  proving  a  loss  without  the  want  of  ordinary  care  is 
devolved  upon  him." — SeaJs  v,  Edmonson,  71  Ala.  509. 
The  buiKlen  is  on  him  to  show  that  the  goods  "perished," 
were  destroyed,  lost  or  stolen,  notwithstanding  he  had 
employed  ordinary  diligence  in  preserving  it. — Haas  v, 
Taylor,  80  Ala.  459,  465;  Prince  v,  Ala.  State  Foat,  106 
Ala.  341,  346,  347;  Davis  v.  Hurt,  114  Ala.  146, 149,  150. 

In  this  case  the  defendant's  agent  testifies  that  the  de- 
pot in  which  the  goods  were  kept,  was  a  safe  and  secure 
place,  and  that  it  was  kept  locked  at  night,  and  also  in 
the  day,  whenever  defendant's  employes  were  not  present. 
This  being  all  the  evidence  on  that  subject,  we  think  it 
was  for  the  jury  to  determine,  whether  or  not  that  was 
ordinary  care.  Consequently  there  was  no  error  in  the 
refusal  of  the  court  to  give  charge  No.  2  requested  by  the 
defendant. 
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Charge  No.  3,  requested  by  the  defendant,  was  prop- 
erly refused  by  the  court,  as  shown  by  the  authorities 
heretofore  cited. 

Charge  No.  4,  requested  by  the  defendant  was  properly 
refused.  This  charge  was  abstract,  there  not  being  any 
testimony  to  show  that  Aldredge  "received  the  goods 
from  the  agent."  On  the  contrary,  the  evidence  is  clear 
that  said  goods  never  went  out  of  the  possession  of  de- 
fendant's agent  until  they  were  lost. 

For  considerations  before  stated,  there  was  no  error 
in  the  refusal  of  the  court  to  give  charge  6,  requested 
by  the  defendant. 

There  was  no  error  in  the  refusal  of  the  court  to  give 
charge  No.  7,  requested  by  the  defendant,  as  shown  by 
the  authorities  heretofore  cited. 

The  court  erred  in  overruling  the  objection  to  the 
question  to  Aldredge  as  to  how  far  plaintiff  lived  from 
AttaJla,  and  also  in  refusing  to  give  charge  No.  8,  as  the 
distance  of  plaintiff's  residence  from  Attalla  had  no 
legal  bearing  on  the  issue  involved  in  this  case. 

Charge  No.  9,  requires  too  high  a  degree  of  proof. 

The  refusal  to  give  charge  10,  was  cured  by  giving  char- 
ges 5  and  11. 

The  judgment  of  the  court  is  reversed  and  the  cause 
remanded. 

MoClellan^  C.  J.,  Tyson  and  Anderson,  J.  J.,  concur- 
ring. 


/HTara  Tillman  t\  Porter. 

/m  lit 

Proceedwg  to  compel  Officer  to  Turn  Over  Books. 

1.  Constitutional  Jaw:  validity  of  act  establishing  inferior  court 
of  Bessemer. — A  published  notice  that  "a  bill  will  be  intro- 
duced in  the  next  session  of  the  legislature  of  the  State  of 
Alabama,  to  create  and  establish  an  inferior  court  in  the  city 
of  Bessemer  in  precinct  33,  Jefferson  county,  with  both 
civil  and  criminal  jurisdiction,  as  provided  by  sections  130 
Vol.  142. 
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and  158,  article  7  of  the  Constitution  of  the  State/'  does  not 
state  the  substance  of  the  local  act  passed  by  the  legislature 
establishing  an  inferior  £ourt  of  Bessemer  in  lieu  of  all  jus- 
tices of  the  peace  of  precinct  33  (Local  Acts,  1903,  p.  4S2),- 
and  said  act  establishing  the  inferior  court  of  Bessemer  is 
therefore  unconstitutional  and  void. 

Appeal  from  the  City  Court  of  Bessemer. 

Tried  before  the  Hon.  William  Jackson. 

The  proceeding  in  this  case  was  instituted  by  the  ap- 
pellee, W.  F.  Porter,  und^r  Section  3134  of  the  Code  of 
1896,  to  compel  the  appellant^  S.  J.  Tillman  to  deliver 
to  the  petitioner  certain  bookstand  papers  pertaining  to 
the  oflBce  of  the  justice  of  precinct  33  of  Jefferson  county, 
which  office  was  held  by  the  respondent  Tillman  at  the 
time  of  and  after  the  passage  of  an  act  of  the  legislature 
to  establish  an  inferior  court  in  precinct  33  of  Jeflferson 
in  lieu  of  all  justices  of  the  peace  in  said  precinct.  The 
petitioner  pleaded  that  he  had  been  duly  and  regularly 
elected  to  the  judge  of  said  inferior  court,  and  that  the 
respondent  refused  upon  his  demand  to  turn  over  to  him 
the  books  and  papers  formerly  used  by  him  and  belonging 
to  the  office  of  the  inferior  court  of  Bessemer.  There 
were  many  motions  and  demurrers  interposed,  but  under 
the  opinion  on  the  present  appeal,  it  is  unnecessary  to 
set  these  out  in  detail. 

The  respondent  set  up  bv  special  pleas  that  the  act 
establishing  the  inferior  court  of  Bessemer  was  unconsti- 
tutional and  void,  because  said  act  was  a  local  act  with- 
in the  meaning  of  the  constitution,  and  that  the  notice 
given  of  the  introduction  of  said  act  of  the  legislature 
was  insufficient.  The  notice  referred  to  was  set  out  in 
the  special  pleas,  and  was  in  words  and  figures  as  fol- 
lows: "Notice  to  the  Public.  A  bill  will  be  introduced 
in  the  next  session  if  the  Legislature  of  the  State  of  Ala- 
bama, to  create  and  establish  an  inferior  court  at  the  City 
of  Bessemer,  in  precinct  thirty-three,  Jeflferson  county, 
with  both  civil  and  criminal  jurisdiction  as  provided  by 
sections  130  and  158,  Article  7,  of  the  Constitution  of  the 
State.''  *" 
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Motion  was  made  by  the  petitioner  to  strike  the  special 
pleas  from  the  file,  and  the  motion  was  sustained.  Te 
such  ruling  the  respondent  diily  excepted.  The  cause 
was  tried  by  the  court  without  intervention  of  a  jury, 
and  a  judgment  was  rendered  in  favor  of  the  petitioner, 
ordering  the  respondent  to  turn  over  to  the  petitioner 
the  books  of  his  offlca 

The  respondent  appeals  and  assigns  as  error  the  ru- 
lings of  the  trial  court,  to  which  exceptions  were  re- 
served. 

B.  C.  Jones,  for  appellant — Cited  Lancaster  v.  Gaf- 
ford,  139  Ala.  372 ;  Wallace  v.  Board  of  Revenue  Jeff. 
Co.,  140  Ala.  491,  37  Sou.  Rep.  321. 

W.  P.  PoBTBE,  contra. 

SIMPSON,  J. — Without  going  into  the  various  points 
raised  by  the  pleadings,  it  is  evideiat  that  the  Act  of  the 
Legislature  (Local  Acts  of  1903,  p.  482)  being  entitled 
*'An  Act  to  establish,  in  precinct  33,  in  Jefferson  county, 
Alabama,  an.  inferior  court  in  lieu  of  all  justices  of  the 
peace  in  said  precinct,  to  be  known  as  the  Inferior  Court 
of  Bessemer,  to  define  the  jurisdiction  and  powers  of 
said  court  and  the  judge  thereof,"  approved  October,  1st, 
1903,  is  void,  by  reason  of  a  failure  to  comply  with  the 
provisions  of  the  Constitutibn  of  Alabama. — ^Art  IV. 
§  106. 

The  act  is  clearly  a  local  act,  within  the  definition  of 
Art.  IV,  §  110,  and  the  notice  given,  does  not  state  "the 
substance  of  the  proposed  law.''  A  very  important  par: 
of  the  substance  of  the  law,  is  the  abolition  of  the  office 
of  justice  of  the  peace,  and  the  substitution  of  the  pro- 
posed court  therefor,  which  is  not  intimated  in  the  no- 
tice, and  the  reference  to  sections  130  and  158,  Art.  7 
of  the  Constitution  is  wholly  misleading. 

The  judgment  of  the  court  is  reversed  and  a  judgment 
will  be  here  rendere<l  dismissing  the  petition,  and  taxing 
the  costs  against  the  petitioner,  W.  F.  Porter. 

Reversed  and  rendered. 

ilcCLELLAN,  r.  J.,  Tyson  and  Anderson,  J.  J.,  concur- 
ring. 
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Central  of  Georgfla  Ry.  v.  Larkins. 

ArfiOfi  af/ainsf  Kailrond  Cowpany  to  recover  Damages 
for  Killing  Stock. 

1.  Pleading  and  practice;  when  error  in  sustaining  demurrer  to 

plea  without  injury. — Where  the  facts  alleged  in  a  special 
plea  can  be  introduced  in  evidence  under  the  plea  of  the  gen- 
eral issue,  and  it  affirmatively  appears  that  the  defendant 
under  plea  of  the  general  issue  had  the  benefit  of  the  same 
defense  which  it  sought  to  interpose  by  the  special  plea,  the 
sustaining  of  a  demurrer  to  such  special  plea,  if  erroneous,  is 
error  without  Injury. 

2.  Action  against  railroad  company  for  killing  stock;  general  af- 

firmative charge. — In  an  action  against  a  railroad  company  to 
recover  damages  for  the  killing  of  two  mules,  wh^re  there  is 
•  evidence  from  which  the  jury  can  infer  that  the  employees  of 
the  defendant  might  have  discovered  the  mules  in  time  to 
have  prevented  the  killing  of  them,  by  employing  the  proper 
means  therefor,  and  that  said  employees  were  negligent  in  not 
averting  the  accident,  the  general  affirmative  charge  requested 
by  the  defendant  is  properly  refused. 

3.  Same;  charge  of  court  to  jury. — In  an  action  against  a  railroad 

company  to  recover  damages  for  killing  two  mules,  it  was 
shown  that  the  mules  were  killed  by  a  freight  train  of  the 
defendant  on  its  road  in  the  daytime,  and  where  the  mules 
were  killed,  the  track  was  straight  for  several  miles  in  the 
direction  from  which  the  train  was  approaching,  but  there 
was  an  up-grade  to  a  point  200  yards  from  where  the  mules 
were  first  struck  by  the  train;  that  at  the  point  where  the 
mules  were  struck,  the  track  rested  on  an  embankment  5  or  6 
feet  high.  The  evidence  for  the  plaintiff  tended  to  show 
that  the  sides  of  the  embankment  at  such  point  were  so  steep 
that  it  would  be  very  difficult  for  a  mule  to  go  up  the  embank- 
ment. There  was  testimony  tending  to  show  that  the  mules 
could  not  have  been  seen  by  the  engineer  until  the  engine 
reached  the  crest  of  the  grade.  The  engineer  in  control  of 
the  engine  testified  that  when  he  first  saw  the  mules,  they 
were  standing  immediately  by  the  side  of  the  track  on  the 
embankment,  and  that  when  the  engine  got  within  100  or  125 


Digitized  byLjOOQlC 


376  SUPREME  COURT  [Nov.  Term. 

[Central  of  Georgia  Ry.  v.  Larklns.] 

yards  of  the  mules,  they  suddenly  ran  up  the  embankment 
on  to  the  track;  that  he  immediately  applied  the  air  brakes 
and  did  all  that  a  prudent  and  careful  engineer  could  do  to 
stop  the  train,  that  he  was  on  the  lookout  In  the  direction 
in  which  the  engine  was  going,  and  that  it  was  impossible 
by  all  means  known  to  skillful  engineers  to  have  stopped 
said  train  after  he  first  saw  the  mules  before  they  were 
struck.  A  witness  for  the  plalntlft  testified  that  when  the 
train  was  a  quarter  of  a  mile  away  from  the  mules,  they  were 
on  the  track,  and  that  the  engineer  gave  but  one  blast  of  the 
whistle,  and  that  the  train  never  slacked  Its  speed  until  after 
the  mules  were  killed.  Held:  A  charge  is  erroneous  and 
properly  refused  which  Instructs  the  Jury  that,  "If  the  jury 
believe  from  the  evidence  that  the  engineer  of  the  defendant's 
train  was  on  the  lookout  In  the  direction  In  which  the  train 
was  going,  and  that  he  could  only  see  the  mules  a  distance  of 
200  yards,  then  they  must  find  for  the  defendant." 

4.  Same;  same. — In  such  a  case,  a  charge  Is  erroneous  and  properly 

refused,  which  Instructs  the  jury  that,  "If  the  jury  believe 
from,  the  evidence  that  when  the  mules  were  discovered  by 
the  engineer,  and  that  the  engineer  was  on  the  lookout  in  the 
direction  In  which  the  train  was  going,  It  was  Impossible  to 
have  stopped  the  train,  by  all  the  means  known  to  skillful 
engineers,  then  they  must  find  for  the  defendant";  such  charge 
Ignoring  the  evidence  which  tended  to  show  that  the  engineer 
did  not  make  use  of  the  cattle  alarm,  and  there  was  no  slack 
In  the  speed  of  the  train. 

5.  Same;  same. — In  such  a  case,  a  charge  Is  erroneous  and  prop- 

erly refused  which  Instructs  the  jury  that,  "If  the  jury  be- 
lieve frojn  the  evidence  that  the  mules  were  down  at  the  foot 
of  an  embankment^  and  remained  there  until  the  train  was 
within  100  yards  of  them,  and  that  they  then  ran  up  the 
bank,  when  the  train  was  so  close  to  them  that  it  was 
Impossible  to  stop  the  train  by  all  means  known  to  skillful 
engineers,  they  must  find  for  the  defendant;"  such  charge 
falling  to  hypothesize  that  the  engineer  was  keeping  a 
proper  lookout,  and  might  not  have  discovered  the  mulen 
earlier. 

6.  Same;  same. — In  such  a  case,  a  charge  Is  properly  refused  which 

instructs  the  jury  that,  "The  court  charges  the  jury  that  they 
cannot  captiously  reject  the  testimony  of  any  witness,  and  if 
they  further  believe  from  the  evidence  that  the  engineer  was 
the  only  witness  who  saw  the  mules  when  they  came  on  the 
track,  and  If  they  believe  his  testimony,  then  they  must  find 
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for  the  defendant;"  such  charge  giving  undue  prominence 
to  the  testimony  of  the  engineer. 
'  7.  Same;  same, — In  such  a  case,  a  charge  is  erroneous  and  properly 
refused  which  instructs  the  jury  that,  "The  court  charges  the 
jury  that  the  defendant  had  the  right  to  run  its  trains  at  any 
rate  of  speed  it  saw  fit  at  the  time  and  place  when  and  where 
the  injury  happened." 

Appeal,  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  A.  D.  Saybb. 

The  facts  relating  to  the  rulings  of  the  trial  court 
upon  the  pleadings  and  showing  the  tendency  of  the  ev- 
idence introduced,  are  sufficiently  shown  in.  the  opinion. 
From  the  introduction  of  all  the  evidence,  the  defendant 
requested  the  court  to  give  to  the  jury  the  following 
written  charges,  and  separately  excepted  to  the  court's 
refusal  to  give  each  of  said  charges  as  asked:  (1.) 
"The  court  charges  the  jury  that  if  they  believe  the  evi- 
dence, they  must  find  for  the  defendant."  (5.)  "The 
court  charges  the  jury  that  there  is  no  evidence  that  the 
engineer  was  guilty  of  any  negligence  in  failing  to  stop 
the  train."  (7.)  "If  the  jury  believe  from  the  evidence 
that  the  engineer  of  the  defendant's  train  was  on  the 
lookout  in  the  direction  in  which  the  train  was  going, 
and  that  he  could  only  see  the  mules  a  distance  of  200 
yards,  then  they  must  find  for  the  defendant."  (8.)  "If 
the  jury  believe  from  the  evidence  that  when  the  mules 
were  discovered  by  the  engineer,  and  that  the  engineer 
was  on  the  lookout  in  the  direction  in  which  the  train 
was  going,  it  was  impossible  to  have  stopped  the  train, 
by  all  the  means  known  to  skillful  engineers,  then  they 
must  find  for  the  defendant."  ( 10. )  •  "The  court  charges 
the  jury  that  they  cannot  captiously  reject  the  testimony 
of  any  witness,  and  if  they  further  believe  from  the  ev- 
idence that  the  engineer  was  the  only  witness  who  saw 
the  mules  when  they  came  on  the  track,  and  if  they  be- 
lieve his  testimony,  then  they  must  find  for  the  defend- 
ant." (11.)  "If  the  jury  believe  from  the  evidence  that 
the  mules  were  down  at  the  foot  of  an  embankment,  and 
remained  there  until  the  train  was  within  100  yards  of 
them,  and  that  they  then  ran  up  the  bank,  when  the  train 
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was  so  close  to  them  that  it  was  impossible  to  stop  the 
train  by  all  means  known  to  skillful  engineers,  they  must 
find  for  the  defendant."  (14.)  "The  court  charges  the 
jury  that  the  defendant  had  the  right  to  run  its  trains 
at  any  rate  of  speed  it  saw  fit  at  the  time  and  place  when 
and  where  the  injury  happened." 

There  were  verdict  and  judgment  for  -$275  in  favor  of 
the  plaintifif.  Thereafter  the  defendant  made  a  motion 
for  a  new  trial,  upon  the  ground  that  the  verdict  of  the 
jury  was  contrary  to  the  evidence,  and  the  law,  and  that 
the  court  erred  in  its  several  rulings  in  the  trial  of  the 
case.  This  motion  was  overruled,  and  the  defendant 
duly  excepted.  The  defendant  appeals  and  assigns  as 
error  the  several  rulings  of  the  trial  court,  to  which  ex- 
ceptions were  reserved. 

('has.  p.  Jones,  for  appellant. 

HiLL_,  Hill  &  Whiting^  contra^ — If  there  was  error  in 
sustaining  the  demurrer  to  the  defendant's  special  plea 
No.  2,  it  was  error  without  injury,  the  defendant  having 
had  the  full  benefit  of  the  defence  presented  thereby 
under  its  i>lea  of  the  general  issue. — L.  db  N.  R.  R.  Co,  v. 
Hall,  131  Ala.  161.  The  court  did  not  err  in  its  refusal 
to  give  the  general  affirmative  charge  requested  by  the  de- 
fendant. Under  the  evidence  in  the  case  as  to  whether 
there  was  negligence  on  the  part  of  defendant's  em- 
I»loyees  is  a  questicm  for  the  jury. — Chatta:  Sent.  ff.  R.  v. 
l^?7.so;^  124  Ala..  444;  Central  of  Ga,  v.  Dumas,  131  Ala. 
173 ;  A .  Cr,  K.  R,  R,  Co.  v.  Boyd,  124  Ala.  528. 

DENRON,  J. — This  suit  was  brought  by  Caroline  Lar- 
kins against  the  raflroad  company  for  the  recovery  of 
damages  for  the  alk*ged  negligent  killing  of  two  mules, 
the  property  of  plaintifif,  by  defendant  on  its  track,  at 
a  point  between  the  city  of  Montgomery  and  Barachias, 
in  the  county  of  Montgomery. 

The  defendant  filed  two  pleas  in  answer  to  the  com- 
plaint, the  first  of  which  is  the  general  issue,  and  the 
other  plea,  numl)er  2,  is  in  the  following  language,  to  wit : 
"For  further  answer  to  the  complaint  defendant  says 
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that  the  mules,  which  are  the  subject  of  this  suit,  came 
suddenly  on  the  track  when  the  defendant's  engine  was 
so  close  to  the  animals  that  it  was  impossible  to  stop 
said  train  in  time  to  avoid  the  accident."  The  judgment 
entry  rccites  that  plea  number  2  was  demurred  to,  and 
further  shows  that  the  demurrer  was  sustained,  but  we 
fail  to  find  the  demurrer  set  out  anywhere  in  the  record. 
Issue  was  joined  between  the  parties  presumably  on  the 
first  plea,  the  plea  of  the  general  issue.  It  is  quite  appa- 
rent that  all  matters  which  might  have  been  given  in 
evidence  under  the  second  plea  would  have  been  compe- 
tent as  evidence  under  the  general  issue,  and  we  may  add, 
that  the  record  shows  affirmatively  that  the  appellant  had 
under  the  general  issue,  .the  benefit  of  the  same  defense 
which  it  sought  by  its  second  plea  to  set  up.  It,  there- 
fore, follows,  in  accordance  with  previous  decisions  of 
this  court,  that  the  action  of  the  court  in  sustaining  the 
demurrer  to  defendant's  plea  two,  if  error  at  all,  was 
error  without  injury  to  the  defendant. — L.  d  N.  R.  li,  Co. 
i\  Hail,  131  Ala.  161 ;  United  States  Fidelity  &  Ouaranty 
Co.  V.  Damskibsaktieselskabet  Hahil,  138  Ala.  348. 

One  of  the  rulings  of  the  court  l>elow  which  constitutes 
an  assignment  of  error,  was  the  refusal  of  the  court  to 
give  the  general  affirmative  charge  with  hypothesis,  re- 
quested in  writing  by  the  defendant. 

The  evidence  without  conflict  showed  that  two  mules, 
the  property  of  the  plaintiff,  were  killed  by  a  freight 
train  of  the  defendant  on  its  road  at  a  point  between 
3lontgomery  and  Barachias  in  Montgomery  county, 
about  the  18th  day  of  January,  1903,  in  the  day  time,  and 
that  the  mules  were  of  the  value  of  two  hundred  and  sev- 
enty-five dollars.  The  evidence  further  showed  that  from 
the  point  where  the  mules  were  struck  by  the  engine,  in 
the  direction  from  which  the  train  was  approaching,  the 
road  was  straight  for  several  miles,  but  that  the  road  was 
up  grade  to  a  point  two  hundred  yards  from  the  point 
on  the  road  where  the  mules  were  first  struck,  and  that 
the  summit  or  crest  of  the  grade  was  200  yai*ds  from  the 
place  where  the  mules  were  struck,  in  the  direction 
from  which  the  train  was  approaching.  The  evidence 
further  showed,  that  the  road  at  the  point  where  the 
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mules  were  struck,  rested  on  an  embankment  which  was 
five  or  six  feet  high.  There  was  evidence  for  the  plain- 
tiff tending  to  show  that  the  sides  of  the  embankment 
where  the  mules  were  struck  were  very  steep,  so  steep 
that  it  would  be  very  difficult  for  a  mule  to  go  up  the  em- 
bankment. There  was  testimony  tending  to  show  that 
the  mules  could  not  have  been  seen  by  the  engineer  until 
the  engine  reached  the  crest  of  the  grade.  The  testimony 
also  showed  that  the  mules  were  dragged  forty  or  fifty 
feet  after  they  were  struck  before  they  were  thrown  off 
the  track. 

Binion,  the  engineer  who  was  in  control  of  the  engine, 
testified  when  he  first  saw  the  mules  they  were  standing 
immediately  by  the  side  of  the  ^Hraok  emhankment'^ 
and  were  not  feeding ;  that  the  embankment  was  five  or 
six  feet  high,  and  when  his  engine  got  within  one  hun- 
dred or  one  hundred  and  twenty-five  yards  of  the  mules, 
they  suddenly  ran  up  the  embankment  and  on  the  track ; 
that  his  train  was  a  freight  train  composed  of  an  engine 
tender  and  twelve  empty  freight  cars  and  was  abour 
five  hundred  and  twenty  feet  long ;  that  he  immediately 
applied  the  air  brakes  and  that  the  effect  of  this  was  to 
apply  the  brakes  to  the  driving  wheels  of  the  engine  as 
well  as  to  the  wheels  of  the  cars  in  the  train;  that  he 
(lid  not  reverse  his  engine  because  whenever  an  engine  is 
equipped  with  what  is  called  the  driver  brake  a  train  can 
be  stopped  more  quickly  by  applying  those  brakes  by 
means  of  the  air  than  it  could  be  by  reversing  the  engine 
and  applying  the  brakes  as  well;  that  after  he  applied 
the  air  brakes  there  was  nothing  more  that  a  prudent 
and  skillful  engineer  could  do  to  stop  the  train.  That 
the  brakes  on  said  train  were  in  good  order  and  when  ap- 
plierl  they  held  and  retarded  the  speed  of  the  train.  He 
further  testified  that  it  was  impossible  by  all  the  means 
known  to  skillful  engineers  to  have  stopped  said  train 
after  he  first  saw  said  mules  and  before  they  were  struck, 
and  that  he  was  on  the  lookout  in  the  direction  in  which 
the  engine  was  going  and  that  he  could  not  have  seen  the 
mules  any  sooner  than  he  did  because  of  the  grade  of  the 
road  and  the  cut  through  which  the  road  ran ;  that  even 
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if  they  had  been  on  the  track  they  could  not  have  been 
seen  more  than  two  hundred  yards  from  the  summit  of 
the  grade.  He  further  swore  that  the  mules  were  killed 
fifteen  or  twenty  yards  from  the  trestle  in  the  bottom. 
Vaughn,  a  witness  for  plaintiflF  in  rebuttal  swore  that 
the  trestle  referred  to  by  the  witness  Binion  was  one- 
fourth  of  a  mile  from  the  crest  of  the  grade. 

Thomas,  a  witness  for  the  plaintiff,  swore  that  he  was 
walking  along  by  the  side  of  the  railroad  when  the  train 
passed  him  and  that  he  was  about  a  fourth  of  a  mile 
from  the  point  where  the  mujes  were  killed  at  the  time 
the  train  passed  him ;  that  he  saw  the  mule^i  before  the 
train  passed  him  and  that  they  w^re  then  on  the  track, 
and  that  the  first  thing  he  saw  after  the  train  passed  him, 
was  one  of  the  mules  on  the  cow-catcher,  and  that  just 
as  the  train  struck  the  first  mule  it  gave  but  one  blast 
of  the  whistle,  and  this  was  all  the  blowing  it  did;  tfifet 
the  train  never  slacked  its  speed  until  after  it  had  killed 
the  mules. 

It  is  apparent  that  there  was  sufficient  confiict  in  the 
evidence  to  justify  the  court  in  refusing  the  affirmative 
charge.  From  Thomas  and  Vaughn's  evidence  the  jury 
would  have  been  warranted  in  drawing  inferences  not 
in  harmony  with  the  engineer's  evidence,  and  in  believing 
that  he  might  have  discovered  the  mules  sooner  than  he 
testified  that  he  did,  and  in  time  to  prevent  the  killing  of 
the  mules,  by  emploving  proper  available  means  to  do 
so.— L.  d  N.  R.  R.  Co,  V.  Gentry,  103  Ala.  635;  Chatta- 
nooga d  Southe^,  R,  R,  Co,  v.  Daniel,  122  Ala.  362; 
Central  of  Ga,  Ry.  Co,  t\  Stark,  126  Ala.  365;  Southern 
Ry.  Co.  V.  Sport,  (Ala.)  37  South  344. 

For  the  same  reasons  which  have  been  given  in  justi- 
fication of  the  court's  refusaJ  to  give  the  aflflirmative 
charge,  there  was  no  error  in  the  refusal  of  charge  num- 
bered 5. 

Refused  charge  number  7,  asked  by  defendant,  is  ob- 
viously not  a  correct  statement  of  the  law,  and  in  its  re- 
fusal there  is  no  error.  Charges  8  and  11,  ignore  the  ev- 
idence which  tended  to  show  that  the  engineer  did  not 
make  use  of  the  cattle  alarm  and  that  there  was  no  slack 
in  the  speed  of  the  train.    Charge  11  also,  fails  to  hypo* 
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theHize  that  the  en^nn^t^r  was  keeping  a  proper  lookout 
and  might  not  have  discoverc^l  the  mules  earlier.  There 
was  no  error  in  refusing  charges  8  and  11. — Chattanooga 
Southern  Railiray  i\  Daniels,  supra. 

Charge  10  gives  undue  prominence  to  the  testimony 
of  the  engineer,  Binion,  and  for  this  reason,  if  for  none 
other,  the  refusal  of  the  chai*ge  was  not  error.  The  court 
committed  no  error  in  refusing  charge  14. — L.  d  N.  /?. 
If.  Co.  r.  VocJiran,  105  Ala.  354;  Ventral  of  Georgia  Ry. 
Co.  r.  Stark,  supra;  Kelton^s  CakSe^  112  Ala.  533;  Annis- 
ton  Electric  Co.  r.  Hewitt,  36  South  39 ;  s.  c.  139  Ala.  442. 

The  ccmrt  rightly  refused  to  grant  the  motion  for  a  new 
trial.  There  being  no  error  in  the  record,  the  judgment 
of  the  city  court  is  affirmed. 

Affirmed. 

McClkllax,  C.  J.,  Haralson  and  Dowdell^  J. J.,  con- 
curring. 


Bradley  et  al.  r.  Bell. 

Hill  in  t'Jqnitf/  to  rcmorc  Cloud  from  Title. 

1.  Bill  to  remove  cloud  from  title;  ivhen  cannot  he  maintained  hy 
purchaser. — One  who  is  holder  of  a  bond  executed  by  the 
owner  of  lands  conditioned  to  make  him  a  title  to  the  lands 
described!  in  said  bond,  upon  the  payment  by  him  of  the  pur- 
chase money,  cannot  maintain  a  bill  to  remove  a  cloud  from 
the  title  to  said  lands  until  he  has  paid  the  purchase  money 
as  provided  for  in  said  bond. 

Appeal  hem  tlie  Chancery  Court  of  Lowndes. 

Heard  before  the  Hon.  Kicmaiid  B.  Kelly. 

Tlie  bill  in  this  case  was  tiled  by  the  ap])ellee,  V.  H. 
Bell,  against  the  appellants,  for  the  purpose  of  having 
removed  a  cU>u(l  from  the  title  to  certain  lands  described 
in  the  bill,  wliich,  it  wa";  averred  in  the  bill,  complainant 
was  entitled  to. 
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The  averments  of  the  bill  are  sufficiently  set  forth  in 
the  opinion.  The  respondents  demurred  to  the  bill  upon 
many  grounds.  The  first  two  grounds  of  demurrer  were 
as  follows :  "1.  Complainant  shows  no  interest  in  the 
land  involved,  such  as  entitles  him  to  maintain  this 
suit.  2.  The  bill  of  complaint  shows  that  at  the  time 
of  the  filing  of  the  bill,  complainant  was  not  in  possession 
of  the  land  involved  in  the  suit,  nor  had  he  acquired  an 
equitable  title  thereto,  but  that  he  merely  had  a  contract 
right  in  reference  thereto,  which  might  never,  and  for 
aught  that  appears,  has  never,  ripened  into  an  e(]uitable 
title  to  the  land."  On  the  submission  of  the  cause  upon 
the  demurrers,  the  chancellor  rendered  a  decree  over- 
ruling the  demurrers.  From  this  decree  the  respondents 
appeal,  and  assign  the  rendition  thereof  as  error. 

Watts,  Troy  &  ( 'affky  and  Reese  &  McGaugh,  for 
appellant.— Cited  Echoh  r.  Hubbard,  90  Ala.  309;  17 
Ency.  PI.  &  Pr.,  303,  n.  2;  300  n.  2;  Ashurst  v,  McKen- 
zie,  92  Ala,  484;  3  Pomerov,  §  1396;  Dick  v.  Foraker, 
155  U.  8.  414. 

Powell  &  Hamilton^  contra. — Cited  Ftmlk  et  ah  v. 
Calloway,  123  Ala.  325  ;^cott  r.  Laud  Mortgage  Invest- 
ment  <t  Agency  Co.,  127  Ala.  161;  Motes  v,  Itobertso^n, 
133  Ala.  630 ;  Hhearer  v.  Hydney  Union  Bank  of  Birming- 
ham. 155  Ala,  352. 

JIcCLELLAN,  (\  J.— This  bill  is  filed  by  Bell  against 
Bradley  and  otliers.  Its  purpose  and  object  is  to  remove 
a  cloud  from  the  title  of  land.  Bell  is  not  in  possession. 
The  true  title  ccmfessedly  is  not  in  him,  but  in  the  exec- 
utors or  devisees  of  Mrs.  il.  M.  Tyson,  deceased.  And 
even  in  them,  it  would  seem  from  the  allegations  of  the 
bill,  the  title  is  equitable,  resting  upon  an  equitable  estop- 
pel in  pais  against  the  Bradleys,  respondents.  Bell 
claims  that  he  has  the  e<]uitable  title.  But  the  averments 
of  the  bill  show  that  he  has  not.  His  sole  interest  in  the 
land  rests  upon  the  facts  that  he  is  the  holder  of  a  bond 
executed  by  Mrs.  Tyson  conditioned  to  make  him  a  title 
tu  this,  along  with  other  land  upon  payment  by  him  of 
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purchase  money.  His  only  connection  with  or  relation 
to  the  title  is  through  and  by  virtue  of  this  executory 
contract  of  sale.  This  is  not  equitable  title.  Such  title 
exists  when  the  party  has  a  right  to  go  into  a  court  of 
(equity  upon  a  present  status  and  demand  the  conveyance 
to  him  as  the  investiture  in  him  of  the  legal  title.  This 
right  he  has  not  because  he  ha«  not  paid  the  purchase 
money.  He  may  never  pay  it.  So  he  may  never  have  any 
title  to  be  conserved  by  a  removal  of  the  alleged  cloud. 
The  successors  in  title,  legal  or  equitable,  of  his  vendor 
could  maintain  a  bill  to  remove  the  cloud,  assuming  the 
Bradley  claim  to  be  a  cloud.  Upon  the  same  assumption 
Bell  could  probably  maintain  such  bill  when  he  has  paid 
the  purchase  money.  But  not  now.  But  if  the  cloud  is 
never  removed,  if  the  Bradleys  effectuate  their  claim  to 
this  part  of  the  tract  embraced  in  the  contract  of  sale, 
Bell  would  not  suffer.  He  would  be  entitled  to  an  abate- 
ment of  the  purchase  money  t()  the  extent  of  the  relative 
value  of  their  land. 

It  follows  from  these  views  that  in  our  opinion  the  first 
and  second  assignments  of  demurrer  were  well  made, 
and  that  the  demurrer  should  therefore  have  been  sus- 
tained. The  other  questions  raised  by  the  demurrer  are 
not  and,  it  would  seem,  cannot  become  important  in  the 
case,  and  we  therefore  do  not  consider  them. 

The  decree  must  be  reversed,  and  a  decree  will  be  here 
entered  sustaining  the  demurrer.  It  is  difficult  if  not  im- 
possible to  conceive  that  this  bill  can  be  amended  so  as 
to  give  complainant  a  standing  in  court;  but  as  the  case 
comes  here  on  a  decree  on  demurrer  and  not  on  motion 
to  dismiss  for  want  of  equity,  complainant  will  be  given 
leave  to  amend  within  thirty  days. 

Reversed  and  rendered. 

Haralson,  Dowdell  and  Densox,  J.J.,  concurring. 
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Childers  v.  Shepherd. 

Petition  for  Mandamivs. 

1.  Cfmstitutional  law;  act  authorizing  eatahliahment  of  dispensar- 

ies in  incorporated  towns  and  cities  in  Walker  County  valid. 
The  act  approyed  March  3,  1903,  authorizing  the  establish- 
ment of  dispensaries  in  incorporated  towns  and  cities  in 
Walker  County,  upon  its  ratification  by  a  popular  vote  (Acta 
of  1903,  p.  137),  is  constitutional  and  valid. 

2.  Constitutional  law;  sufficiency  of  affidavit  accompanying  notice 

of  local  law. — An  affidavit  accompanying  the  notice  given  of 
the  intention  to  introduce  a  local  law  as  required  by  Section 
106  of  the  Constitution,  which  is  headed:  "State  of  Alabama, 
Walker  County,"  and  then  recites  that  before  the  officer  cer- 
tifying the  affidavit  there  appeared  a  certain  named  person 
known  "to  be  the  editor  and  manager  of  the  Mountain  Eagle, 
a  newspaper  published  at  Jasper,  in  said  County,  who,  being 
duly  sworn,  deposes  and  says  that  the  attached  notice  was 
published  once  a  week  for  four  successive  weeks  in  said  news- 
paper before  the  making  of  this  affidavit,"  is  a  sufficient  affi- 
davit and  proof  of  notice. 

3.  Same;  what  is  sufficient  spreading  of  notice  and  proof  upon  the 

Journal. — The  pasting  on  the  Journal  of  the  House  of  Rep- 
resentatives and  Senate  of  a  newspaper  clipping  which  con- 
tained the  publication  in  full  of  a  local  bill,  together  with  a 
typewritten  copy  of  the  affidavit  of  the  publisher  of  the  news- 
paper in  which  it  was  printed,  constitutes  a  spreading  of  no- 
tice and  proof  of  the  intention  to  introduce  such  local  bill  in 
the  Legrislature,  upon  the  Journal  of  each  House,  in  compli- 
ance with  Section  106  of  the  Constitution. 

4.  Same;  same. — "Where  it  appears  from  the  Journal  of  each  House 

of  the  Legislature  that  there  was  a  joint  resolution  on  the  last 
day  of  the  session  of  the  Legislature  which  authorized  the 
spreading  upon  the  Journal  of  each  House  of  the  proof  by 
affidavit  of  the  publication  of  all  local  bills  passed  by  the 
Legislature  at  that  session,  and  that  at  the  end  of  all  of  the 
proceedings  of  the  last  day  of  the  session,  as  set  forth  in  the 
Journal,  there  was  a  spreading  thereon  of  the  notices  and 
proof  of  notices  of  local  bills,  including  the  one  in  question, 
25c 
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followed  by  a  recital  of  the  final  adjournment  of  the  Legis- 
lature, certified  by  the  presiding  officer  and  attested  by  the 
secretary  and  clerk,  there  is  shown  a  sufficient  compliance 
with  the  provisions  of  Section  106  of  the  Constitution  relating 
to  such  local  bills. 

5.  Constitutional  law;  act  establishing  dispensaries  not  invalid  as 

granting  exclusive  privileges  of  selling  intoxicating  liquors  by 
towns  and  cities  in  Walker  County. — The  act  of  the  Legisla- 
ture authorizing  all  incorporated  towns  and  cities  in  Walker 
County  to  establish  and  operate  dispensaries,  Is  not  violative 
of  Section  22  of  the  Constitution  in  that  it  grants  to  towns 
and  cities  of  Walker  County  the  exclusive  privilege  of  selling 
intoxicating  liquors. 

6.  Same;  validity  of  act  authorizing  establishment  of  dispensaries 

in  towns  and  cities  in  Walker  County. — The  act  of  the  Legis- 
lature "Authorizing  incorporated  towns  and  cities  In  Walker 
County  to  establish  and  operate  dispensaries,"  etc.,  is  not  un- 
constitutional and  void,  because  It  authorized  the  people  of 
Walker  County  by  their  votes  to  ratify  the  provisions  of  said 
act  repealing  all  existing  laws  on  the  subject  of  selling  in- 
toxicating liquors  in  said  county  which  might  be  in  conflict 
with  said  act. 

7.  Constitutional  law;  Legislature  may  pass  act  to  take  effect  upon 

some  future  event. — The  Legislature  may  .pass  a  valid  statute 
to  take  effect  upon  the  happening  of  a  future  event,  and  such 
statute  will  not  on  that  account  be  held  unconstitutional. 

8.  Same;  same;  local  laiv. — A  valid  local  law  may  be  passed  by 

the  Legislature  to  take  effect  by  its  ratification  by  the  people 
of  the  county  or  district  to  be  affected  thereby. 

Appeal  from  the  Circuit  Court  of  Walker. 

Tried  before  the  Hon.  James  J.  Ray. 

S.  J.  Childers,  a  citizen  of  Walker  county,  filed  his  pe- 
tition, addressed  to  the  Hon.  J.  J.  Ray,  Judge  of  the  14th 
Judicial  Circuit  of  Alabama,  asking  for  the  issuance  of 
a  writ  of  mandamus  dircn^tecl  to  the  appellee,  James  W. 
Shepherd,  as  Judge  of  Probate  of  Walker  County,  com- 
manding him  to  issue  the  petitioner  a  license  as  a  ret&il 
liquor  dealer  in  the  town  of  Jasper  in  said  county.  It 
was  averred  in  the  petition,  that  the  said  petitioner  had 
applied  to  the  said  James  W.  Shepherd,  as  Probate  Judge 
(»f  said  county,  for  a  license  to  retail  spirituous,  vinous 
and  malt  liquors  in  the  corporate  limits  of  the  town  of 
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Jasper ;  that  he  had  complied  with  the  law  in  that  he 
had  presented  at  the  same  time  with  his  application,  a 
iwoiumendation  in  writing,  signed  by  twenty  respectable 
freeholders,  residing  within  the  corporate  limits  of  said 
town,  who  certified  that  the  petitioner  w-as  a  man  of 
good  moral  character,  and  in  all  respects  a  proper  person 
to  be  licensed  as  a  retail  liquor  dealer,  and  that  he  had 
tendered  to  the  Judge  of  Probate  the  amount  of  money 
required  to  be  paid  for  obtaining  a  license;  but  that  said 
James  AV.  Shepherd,  as  such  Judge  of  Probate,  had  re- 
fused and  declined  to  issue  to  him  such  license.  The 
respondent  waived  the  issuance  of  the  rule  nisi  or  other 
notice,  and  filed  his  answer  admitting  the  allegations  of 
the  petition  as  to  application  for  license  as  alleged,  and 
its  refusal.  Respondent  further  alleged  that  he  refused 
to  issue  the  license  for  the  reason  that  the  sale  of  spir- 
ituous, vinous  and  malt  liquors  as  proposed  by  the  pe- 
titioner, was  and  is  prohibited  by  law,  that  on  the  3rd 
of  March,  1903,  an  act  of  the  Legislature  of  Alabama; 
was  approved,  entitled  "An  act  to  authorize  all  incorpo- 
rated towns  and  cities  in  AValker  County  to  establish  and 
operate  a  dispensary  or  dispensaries  in  such  incorporated 
towns  or  cities  for  the  purpose  of  buying  and  selling 
spirituous,  vinous  and  m{\lt  liquors,  and  to  provide  for 
I  he  distribution  of  certain  profits  arising  therefrom,  and 
to  further  regulate  or  prohibit  the  sale  of  such  liquors  in 
si^id  county,  upon  the  casting  of  a  majority  vote  in  favor 
of  said  dispensaries,  at  an  election  to  be  held  in  said 
(bounty  on  Tuesday,  the  4th  day  of  August,  1903,"  and 
which  act  was  made  a  part  of  said  answer. 

The  petitioner  replied  to  the  answ^er  of  the  respondent, 
and  answered  that  the  said  act  set  out  in  said  answer 
was  never  lawfully  adopted  by  the  Legislature  of  Ala- 
bama, and  that  the  said  act  is  unconstitutional,  null,  and 
void ;  that  no  lawful  or  authorized  election  was  held 
in  said  County  ofAValker  on  Tuesday,  the  4th  day  of  Au- 
gust, 1903.  but  that  any  election  held  in  said  County 
.under  the  said  act  was  unauthorized,  unlawful,  uncon- 
stitutional, null  and  void. 

On  the  hearing  the  petitioner  offered  the  deposition 
of  J.  Thomas  Heflin,  Secretary  of  State,  and  Elmore 
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Garrett,  Secretary  of  the  Senate.  There  was  judgment 
rendered  denying  the  relief  prayed  for  in  the  petition. 
I'rom  this  judgment  the  present  appeal  is  prosecuted, 
and  the  rendition  thereof  is  assigned  as  error. 

Emmbtt  O'Nkal  and  Thomas  R.  Roulhac,  for  appel- 
lant.— The  pasting  on  the  Journal  of  the  Senate  after 
its  final  adjournment,  of  the  newspaper  clipping  con- 
taining the  substance  of  the  proposed  law  and  the  type- 
vrritten  copy  of  the  affidavit  of  the  newspaper  proprietor, 
v/as  not  a  "spreading  on"  the  journals  in  compliance 
with  the  Constitution.  The  secretary  of  the  Senate  was 
not  authorized  to  make  these  pasted  entries  on  the  jour- 
nals after  the  final  adjournment  of  the  Legislature. — 
Montgomery  Beer  Bottling  Works  v.  Gdston,  28  8.  R. 
504;  State  v.  Wihon,  123  Ala.  259;  Robertson  v.  State, 
30  S.  R.  494;  Ex  parte  Htncard  Harrison,  119  Ala.  484. 

But  even  if  it  should  be  held  that  the  amendments  and 
alterations  made  by  the  secretary  of  the  Senate,  of  the 
Senate  Journal  of  the  36th  day,  after  the  adjournment  of 
the  Legislature  sine  die  on  the  third  of  October,  1903, 
and  his  act  of  i)asting  the  newspaper  copy  of  the  bill, 
with  the  typewritten  copy  of  the  affidavit  of  the  newspa- 
per editor,  was  a  irompliance  with  the  requirements  of 
section  106  of  the  Constitution,  the  pertinent  inquiry  is, 
by  what  authority  were  these  coiTections  and  entries  on 
the  Journal  made.  If  they  were  made  by  the  secretary 
without  the  authority  of  the  Senate,  or  after  its  final  ad- 
journment, they  were  simply  interpolations,  which  were 
unauthorized  and  void. — People  i\  Burch,  84  Mich.  408; 
State  V.  Wilson,  123  Ala.  269;  Harrison  r.  Gor^dj/,  57  Ala. 
49;  Jennings  v.  RmseU,  92  Ala.  606 

The  act  is  unconstitutional,  because  by  section  XI  it 
authorizes  the  people  of  Walker  County  by  their  vote 
to  repeal  all  existing  laws  (m  the  subjject  of  intoxica- 
ting liquors  in  conflict  with  the  act.  The  Legislature 
cannot  delegate  tol  the  people  the  power  of  repealing  ex- 
isting laws. — Mitchell  r.  State,  134  Ala.  411;  6  Encj', 
Law.,  2d  Ed.  p.  1023,  and  notes;  Black  on  Constitutional 
Law,  p.  324 ;  Century  Digest,  vol.  10,  p.  1394. 
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Hon.  J.  J.  Ray  was  acting  as  Circuit  Judge  for  Wal- 
ker County.  He  was  exercising  all  the  powers  and  au- 
thority of  such  a  Judge.  His  Court  was  held  at  the 
Court  House,  and  there  was  no  question  raised  at  the 
time  of  the  trial  of  his  power  to  decide  this  case.  If  he 
was  not  a  de  jure,  he  was  a  de  fdcto  judge. — Masterson  v. 
Matthews,  60  Ala.  264;  Thojyipson  v.  Htate,  21  Ala.  48; 
Diggs  r.  State.  49  Ala.  311 ;  Itoundtre&s  Case,  51  Ala,  42; 
Floyd  r.  State,  79  Ala.  39;  126  Ala.  74. 

W.  C.  Davis  and  W.  L.  Martin^  contra, — Except  as 
restrained  by  the  State  or  Federal  constitution,  the  power 
of  the  Legislature  is  unlimited. — Dor  man  v.  State,  34 
Ala.  216 ;  Davis.  t\  State,  68  Ala.  58 ;  Moog  v.  Ra/ndolph, 
77  Ala.  597;  Capital  City  Water  Company  t>.  Board  of 
Revenue,  111  Ala.  303;  Shei>fierd  v.  DowVmg,  127  Ala.  1. 

The  Legislature  having  the  right  to  prohibit  entirely 
the  sale  of  intoxicating  liquors,  may  prohibit  its  sale  by 
individuals  ilnd  private  corporations  and  commit  the 
traffic  exclusively  as  a  mode  of  regulation  to  counties 
and  towns,  without  violating  any  right  of  the  citizen, 
and  without  infringing  the  rule  against  class  and  une- 
c|ual  legislation. — Shepherd  v,  DmvUnci,  127  Ala.  1 ;  Hub- 
hard  v.  Lancaster,  127  Ala,  157;  Ard  v,  Ozark,  127  Ala, 
671. 

The  Constitution  of  1901,  does  not  in  any  manner  cur- 
tail or  restrict  the  power  formerly  exercised  by  the  Leg- 
islature in  respect  to  the  liquor  traffic,  but  on  the  con- 
trary expressly  preserves  such  power  to  the  Legislature, 
subject  only  to  the  provisions  of  section  106  as  to  notice. 
Proviso  to  Sec.  104;  Debates  of  July  11,  1901. 

The  observance  of  due  respect  to  a  co-ordinate  de- 
partment of  the  Government  requires  that  the  Legisla- 
ture and  the  two  Houses  thereof  be  left  free  to  adopt 
and  pursue  the  rules  for  their  own  proceedings  and  the 
methods  of  placing  them  upon  record,  subject  to  judi- 
cial reriew  only  in  the  particular  case  specified  in  the 
Constitution.— 7)ormaw  r.  State,  34  Ala.  216,  234; 
Trammell  r.  Pennington,  45  Ala.  673,  678;  Ex  parte 
Howard-Harrison  Iron  Co.,  119  Ala.  484. 
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The  manner  of  keeping  its  journal  and  making  entries 
therdn  are  matters  falling  within  the  domain  of  the 
power  of  eaeh  House  "to  determine  the  rules  of  its  own 
proceedings/'  and  of  the  two  Houses  in  the  exercise  of 
"all  the  powers  necessary  for  the  Legislature  of  a  free 
state,"  as  guaranteed  hy  section  53  of  the  Constitution. 

Each  House  has  the  inherent  power  to  amend  its  re- 
cords at  the  same  or  a  subsequent  session  so  as  to  make 
them  speak  the  truth  and  such  amendment  relates  back 
and  has  effect  from  the  tilne  the  business  was  actually 
transacted. — Vmidyke  v.  I:itate^  22  Ala. '57;  Hudley  v, 
Yonge,  69  Ala.  89;  KeitJi  i\  State,  91  Ala.  2;  Turley  v. 
County  of  Logwtiy  17  111.  150. 

The  jousnals  of  the  two  Houses  of  the  Legislature 
import  absolute  verity  and  cannot  be  varied  or  contra- 
dicted by  parol  evidence. — State  t* .  Buckley,  54  Ala,  599 ; 
McKennie  v.  Gormmi,  68  Ala.  4:'i2;Jennings  v,  Russell, 
92  Ala.  603 ;  Montgomery  Beer  Bottling  Works  v,  Gaston, 
126  Ala.  4.2o\  Robertson  v.  State,  130  Ala.  164. 

A  new  constitutional  provision  will  be  read  and  con- 
strued in  the  light  of  existing  conditions,  and  in  view 
of  the  evil  which  it  was  designed  to  remedy. — Walker  v, 
City  Council,  (Ala,),  36  So.  23;  Bender  v.  Meyer,  55 
Ala.  576;  Taylor  r.  Woods,  52  Ala.  474,  477. 

HARALSON,  J. — It  is  admitted  by  counsel  for  peti- 
tioner that  "the  sole  question  raised  by  the  record  is 
whether  the  act  which  authorized  dispensaries  in  Walker 
county  upon  its  ratification  by  a  popular  vote  and  the 
election  held  under  its  provisions,  was  constitutional." 

So  far  as  what  occurred  in  the  House  of  Representa- 
tives where  the  act  originated  is  concerned,  it  cannot  be 
successfully  contended  that  there  was  any  thing  done 
or  omitted,  which  subjected  it  to  constitutional  infirmity. 
The  bill  in  question  was  introduced,  accompanied  by 
notice  and  proof  of  notice,  such  as  is  required  by  §  106 
of  the  Constitution.  The  notice  given  consisted  of  the 
publication  in  full  of  the  bill  itself,  together  with  its 
title,  accompanied  by  the  following  affidavit :  "The  State 
of  Alabama,  AValker  county.  Before  me,  SheriflP  Lacy, 
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Register  in  Chancery  in  and  for  said  county,  this  day 
personally  came  J.  C.  Norwood,  known  to  me  to  be  the 
editor  and  manager  of  the  Mountain  Eagle,  a  newspaper 
published  in  Jasper,  in  said  county,  who  being  by  me 
duly  sworn,  deposes  and  says,  that  the  attached  notice  to 
authorize  all  incorporated  towns  and  cities  in  Walker 
county  to  establish  and  operate  a  dispensary  or  dispen- 
saries in  such  incorporated  towns  or  cities,  was  published 
once  a  week  for  four  consecutive  weeks  in  said  newspaper 
before  the  making  of  this  affidavit." 

The  criticism  of  counsel  that  this  affidavit  does  not 
state  the  name  of  the  newspaper,  and  the  name  of  the 
county  in  which  said  pai)er  was  published,  is  without 
merit.  The  affidavit  is  headed,  "State  of  Alabama,  Wal- 
ker County,"  and  refers  to  the  name  of  the  paper  in 
which  it  was  published  as  the  Mountain  Eagle,  published 
at  Jasper  in  said  county,  of  Walker,  and  it  further  states, 
that  the  notice  was  published  for  four  consecutive  weeks 
in  said  newspaper,  referred  to  in  tlhe  affidavit, — ^The 
Mountain  Eagle,  published  at  Jasper  in  said  county. 
It  thus  appears,  that  the  notice  and  proof  of  notice  were 
sufficient;  and,  the  bill,  with  such  notice  and  proof, 
was  duly  passed  by  the  House. 

After  the  passage  of  the  bill  in  the  House,  that  body 
caused  it  to  be  sent  to  the  Senate,  with  the  message  that 
"The  House  has  originated  and  passed  the  following  bills 
and  ordered  the  same  sent  to  the  Senate  without  engross- 
ment." Among  the  number  was  the  bill  in  question,  its 
transmission  being  accompanied  with  the  statement, 
"Said  bill  is  accompanied  by  legal  notice  and  proof  and 
which  notice  and  proof,  appears  in  the  House  Journal  as 
required  by  law." 

The  original  journal  plainly  shows  that  after  proof  by 
affidavit  of^  the  notice  of  the  proposed  law  was  exhibited 
to  the  House,  where  the  measure  originated,  it  was  also 
exhibited  to  the  Senate,  along  with  the  bill  when  it  was 
transmitted  without  engrossment  to  the  latter  body. 
The  bill  as  originally  introduced  into  the  House,  passed 
the  Senate  on  the  26th  of  February,  1903.  The  journal 
also  show^s  that  the  notice  and  proof  thereof  were  spread 
at  length  on  the  journal  of  the  Senate. 
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It  is  said  that  the  entries  of  this  notice  and  proof  con- 
sisted of  a  newspaper  clipping  of  the  bill  in  question, 
parted  on  the  journal  together  with  a  typewritten  copy 
of  the  said  affidavit  of  the  publisher  of  the  Mountain 
Eagle,  also  pasted  thereon.  That  this  was  such  a  spread- 
ing of  the  notice  and  proof  upon  the  journal,  as  complies 
with  the  law,  was  beld  in  the  case  of  Dudley  v.  Fitzpat- 
rick,  at  the  present  term,  in  MS. 

It  is  again  objected  that  this  entry  was  made  after  the 
adjournment  of  the  Legislature,  by  virtue  of  a  general 
resolution  of  the  two  Houses  authorizing  and  directing 
it  to  be  done. 

The  original  journal  of  the  Senate  of  the  60th  and  last 
day  of  the  session,  at  the  end  of  all  its  proceedings,  in- 
cluding a  spreading  thereon  of  the  notices  and  proofs 
of  notices  of  local  bills,  including  the  one  in  question, 
shows  a  final  adjournment  of  the  Legislature,  certified 
by  its  President,  and  attested  by  its  Secretary,  making 
it  thus  affirmatively  appear,  that  the  journal  was  com- 
pleted before  final  adjournment.  It  is  said,  however, 
that  the  proof  shows,  that  this,  and  some  other  notices 
and  proofs  of  notice  of  local  bills  were,  in  fact,  spread 
upon  the  journal  after  the  Legislature  adjourned.  If  it 
were  competent  to  consider  such  proof,  which  we  do  not 
decide,  yet,  there  does  appear  on  the  journal  of  the 
Senate,  a  joint  resolution  of  the  two  Houses,  adopted  Oc- 
tober, 3rd,  1903,  on  the  last  day  of  the  session,  which 
authorized  the  spreading  upon  the  journal  of  each  House, 
the  proof  by  affidavit  of  the  publication  of  all  local  bills 
passed  by  the  Legislature  at  that  session,  which  was  suf- 
ficient for  the  purpose. 

The  proposition  that  the  act  is  in  violation  of  section 
22  of  the  Constitution  in  that  it  grants  to  towns  and 
cities  of  Walker  county,  the  exclusive  privilege  of  selling 
intoxicating  liquors,  is  wholly  w-anting  in  merit. — Shep- 
herd V,  Dowling,  127  Ala.  1;  Uubhard  v.  Lwncaster,  lb. 
157 ;  Ard  t\  Ozark,  lb.  671. 

It  is  again  insisted  that  this  act  is  unconstitutional, 
because  by  section  11  it  authorizes  the  people  of  Walker 
county  by  their  votes  to  repeal  all  existing  laws  on  the 
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subject  of  intoxicating  liquors,  in  conflict  with  the  act. 

Section  11  referred  to,  provides  that  this  act  shall  not 
repeal  the  dispensary  act  passed  at  the  same  session  of 
the  Legislature  for  precinct  No.  5  of  Walker  county, 
until  January,  1904,  and  not  then,  unless  this  act  in  the 
meantime  has  bet^n  ratified  by  a  majority  of  the  qualified 
voters  of  said  county,  voting  at  the  election,  authorized 
by  sections  19  and  20  of  the  act.  These  sections  provide 
for  an  election  by  the  qualified  voters,  to  determine  if 
said  dispensary  law  for  the  certain  county  should  be  rat- 
ified. If  ratified,  the  Legislature  simply  provides  for  the 
repeal  of  the  other  dispensary  law  for  precinct  number  5 
of  the  county,  the  repeal  to  go  into  effect  on  the  1st  of 
January,  1904.  There  was  no  use  in  having  two  dispen- 
sary laws  in  the  ccmnty.  If  the  last  was  ratified,  it  gave 
precinct  number  5,  all  that  was  conferi-ed  on  it  by  the 
special  law  for  that  particular  precinct.  The  Legisla- 
ture may  pass  a  valid  statute,  to  take  effect  on  the  hap- 
pening of  a  future  event,  and  the  statute  will  not,  on  thai 
account,  be  held  to  be  unconstitutional. — Davis  v.  State, 
in  MS;  Hand  v,  Htapleton,  135  Ala.  162. 

A  local  law  may  be  passed  to  take  effect,  on  the  ratifi- 
cation of  the  same  by  the  people  of  a  county  or  district 
thereof. — Stan  field  v.  Board  of  Revenue,  89  Ala.  407; 
Edmondson  v.  Ledbetter,  114  Ala.  479. 

It  appears  that  the  judgment  in  this  case  was  rendered 
by  a  court  presided  over  by  a  de  foA^^to  judge,  at  a  time 
when  the  court  could  be  legally  held.  There  was  no  error 
in  denying  the  writ  of  mandamus. 

Affirmed. 

McClellan,  C.  J.,  DowDBLL  and  Dbnson,  J.J.,  con- 
curring. 
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Marbury  Lumber  Company  et  al.  r. 
Harriet  Posey. 

Kill  in  Equity  to  have  declared  Void  a  Conveyance  of 
Land  and  for  Injunction, 

1.  Bill  to  redeem  under  a  mortgage;  when  hushand  of  complainant 
necessary  party. — ^Where  a  bill  is  filed  by  a  married  woman, 
who  claims  title  by  a  deed  from  her  husband  to  have  a  deed 
to  certain  lands  executed  by  her  and  her  husband  to  a  third 
party  declared  a  mortgage  and  to  have  the  same  annulled  on 
the  ground  of  payment,  or  to  be  allowed  to  redeem,  if  the 
mortgage  indebtedness  is  not  paid,  the  husband  of  the  com- 
plainant is  a  necessary  and  indispensible  party  to  the  suit, 
and  the  failure  to  make  him  a  party  is  fatal  to  obtaining  the 
relief  prayed  for;  and  of  this  defect  the  court  can  take  notice 
ex  rrvero  motu. 

Appeal  from  the  Chancery  ('ourt  of  Autauga. 

Tried  before  the  Hon.  Richard  B.  Kelly. 

The  bill  in  this  case  was  filed  by  the  appellee,  Harriet 
Posey,  against  the  appellants. 

The  bill  was  several  times  amended,  and  as  finally 
amended  averred  that  in  the  year  1870  Nathan  Posey, 
the  husband  of  complainant,  entered  the  lands  in  contro- 
versy, as  a  homestead,  under  the  United  States  Home- 
stead Act;  that  after  his  entry,  Nathan  Posey,  through 
threats  of  arrest  and  prosecution,  was  induced  to  execute 
a  quitclaim  deed  to  said  lands,  conveying  his  right,  title 
and  interest  to  one  Kineon  Wells;  that  this  deed  was  ex- 
ecuted on  Oct.  8th,  1883;  that  there  was  never  any  con- 
sideration of  any  kind  for  said  de^nl ;  that  if  there  was  any 
debt  due  by  the  said  Nathan  Posey  to  the  said  Wells, 
that  the  deed  was  intended  as  a  mortgage  to  secure  the 
repayment  of  said  debt,  and  that  since  its  execution  Na- 
than Ppsey  had  paid  said  Wells  every  cent  that  he  owed 
him,  and  that  the  complainant  offered  to  pay  w^hat  might 
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be  found  due;  that  on  March  31st,  1885,  the  said  Nathan 
Posey  perfected  his  right  to  the  lands  in  controversy, 
and  received  a  patent  thereto,  and  remained  in  posses- 
sion of  said  lands  undisturbed  until  Oct.  5th,  1892,  when 
said  Wells  recovered  said  lands  in  an  action  of  ejectment 
which  was  not  defended  by  the  complainant  or  her  hus- 
l)and,  Nathan  Posey;  that  on  December  14th,  1889,  her 
husband,  Nathan  Posey,  executed  a  deed  conveying  said 
lands  to  her,  which  deed  recited  as  a  consideration  that 
the  conveyance  was  made  in  payment  of  money  belonging 
to  the  complainant,  which  said  Nathan  Posey  had  used 
for  his  individual  benefit;  that  on  Marfh  3d,  1894,  said 
Kineon  Wells  executed  a  deed  conveying  said  lands 
t(»  the  Marbuiy  Lumber  Company,  but  that  at  such  time 
the  complainant  wa,s  in  possession  of  said  lands,  claim- 
ing them  as  her  own,  and  that  therefore  the  deed  from 
Wells  to  the  Marbury  Lumber  Co.  was  void;  that  after 
recovery  of  the  judgment  in  the  ejectment  suit,  the  Mar- 
bury Lumber  Co.  had  issued  a  writ  of  possession  in  order 
to  take  the  property  from  the  possession  of  complainant 
and  deliver  the  possession  thereof  to  the  Mai'bury  Lum- 
ber Co. 

As  originally  filed,  Nathan  Posey,  the  husband  of  the 
complainant,  was  made  a  party  defendant,  but  subse- 
quently the  bill  was  amended  by  striking  out  Nathan 
Posey  as  a  party  to  the  suit% 

The  prayer  of  the  bill  was  that  the  Marbury  Lumber 
Co.,  its  agents,  attorneys  and  employees,  be  restrained 
from  executing  the  writ  of  possession,  or  from  inter- 
fering in  any  manner  with  the  complainant  in  the  pos- 
session of  said  lands;  that  said  deed  or  mortgage  exe- 
cuted by  Nathan  Posey  and  the  complainant  to  said 
Kineon  Wells  be  declared  null  and  void,  and  that  the  con- 
veyance executed  from  AVells  to  the  Marbury  Lumber 
Co.  be  delivered  up  and  cancelled;  and  in  that  alterna 
tive,  that  in  the  event  such  conveyance  from  complainant 
and  her  husband  to  Wells  be  declared  to  be  a  mortgage, 
that  it  be  ascertained  how  much,  if  anything,  was  due 
thereon,  and  tliat  complainant  be  permitted  to  pay 
whatever  might  be  due,  and  that  the  same  be  thereby 
satisfied  and  cancelled. 
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To  the  bill  as  finally  amended,  the  respondent  de- 
•inurred  upon  several  grounds,  among  which  was  the 
ground  that  Nathan  Posey  was  a  necessary  party  to 
the  bill.  On  the  final  submission  of  the  cause  upon  the 
pleadings  and  the  proof,  the  chancellor  overruled  the 
demurrers  and  decreed  that  the  complainant  was  enti- 
tled to  the  relief  prayed  for,  and  so  ordered. 

From  this  decree  the  defendants  appeal  and  assign  the 
rendition  thereof  as  error. 

Ray  Rushton,  for  appellants. — The  demurrer  to  the 
amended  bill  should  have  been  sustained.  Nathan  Posey, 
the  husband  of  the  complainant,  was  a  necessary  and 
indispensible  party. — P  d  M,  Bamk  v.  Laucheimer,  102 
Ala.  454;  Elliott  v.  laSibley,  101  Ala.  344;  18  Enc.  PI.  & 
Pr.  799;  Oifford  v.  Workman,  15  la,  34;  Dooley  v.  Vil- 
h'longa,  61  Ala,  129,  3d  h.  n ;  Boyle  v,  Williwms,  72  Ala. 
353 ;  Gayle  v.  Toulmav,  5  Ala.  283. 

H.  E.  GiPSON^  coritra. — Nathan  Posey  was  not  an  indis- 
pensable party  to  the  suit.  He  is  not  shown  to  have  been 
pecuniarily  interested  in  the  result  of  the  suit. — 29  Amr. 
&'  Eng.  Encv.  of  Law  7564;//oir/Zc  v.  Edwards,  97  Ala, 
049. 

TYSON,  J. — Accepting  complainant's  theory  of  the 
bill,  as  amended,  as  being  one  for  the  redemption  of 
land  conveyed  by  the  deed  of  her  husband  to  Wells, 
which  deed,  it  is  allied,  was  intended  as  a  mortgage  to 
Si^cure  the  payment  of  the  debt  of  the  husband,  is  not  the 
husband  a  necessary  party  to  the  proceedings?  If  he 
is,  this  omission  or  defect  is  fatal  to  the  decree,  and  this 
court  must  ex  mefo  motii  take  notice  of  it. — Dooley  v. 
MllaJonga,  61  Ala.  129. 

The  title  to  the  land,  when  the  conveyance  was  made  to 
Wells,  was  in  the  husband.  He  is  the  mortgagor  and  lia- 
ble for  the  debt,  and  it  is  with  him  that  Wells'  represen- 
tatives or  assigns  are  entitled  to  have  an  accounting. 
Indeed,  there  is  no  other  person  with  whom  the  account- 
ing of  the  amount  of  the  mortgage  debt  may  be  had.  It 
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is  indispensable  to  a  proper  adjustment  and  adjudication 
of  the  rights  of  all  the  parties  that  the  rights  of  the 
mortgagor  should  be  concluded  by  the  decree,  which,  of 
course,  cannot  be  done  unless  he  is  a  party.  It  seems  to 
us  so  clear  that  complainant's  husband  is  an  indispensa- 
ble party  that  a  further  consideration  of  the  question  is 
unnecessary.  We  need  only  cite  in  support  of  this  con- 
clusion the  following  authorities;  17  Ency.  PI.  &  Pr.  p. 
959;  Clark  v.  Long,  4  Band.  (Va.)  451;  Sanborn  v.  San- 
horn,  104  Mich.  180. 
Beversed  and  remanded. 

McClellan;,  C.  J.,  Simpson  and  Anderson,  J.J.,  con- 
curring. 


Carroll  v.  Warren. 

Action  upon  a  Promissory  Note. 

Bill  of  exceptions;  when  sufficiently  shown  to  have  teen  signed 
within  the  time  allowed  hy  order  of  ,the  court. — ^Where  a  bill 
of  exceptions  purports  to  be  signed  in  September,  1900,  but 
tbe  day  of  signature  is  not  specified,  and  it  was  shown  that 
there  was  an  order  of  the  court  made  allowing  30  days  for 
signing  a  bill  of  exceptions,  without  specifying  when  that 
period  should  begin  or  end,  and  it  does  not  appear  when  the 
court  adjourned,  but  under  the  statute  the  court  could  have 
continued  to  a  time  within  30  days  next  before  September, 
and  there  is  at  the  conclusion  of  the  bill  of  exceptions  an 
affirmation  that  the  same  was  signed  within  the  time  allowe<l 
by  the  court,  such  recital  is  a  prima  facie  showing  that  the 
bill  of  exceptions  was  signed  on  the  day  within  30  days  as 
fixed  by  order  of  the  court,  and  in  the  absence  of  evidence 
contradicting  such  recital,  the  bill  of  exceptions  will  not  be 
stricken  on  motion,  and  will  be  considered  on  appeal. 

Action  upon  promissory  note:  material  alteration  avoids  con- 
tract evidence. — An  alteration  which  makes  a  promissory 
note  speak  a  language  different  In  legal  effect  from  that 
which  it  originally  spoke,  is  material,  and  when  made  by 
one  not  a  stranger  to  the  paper,  is  sufficient  to  avoid  the  con- 
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tract  as  to  all  parties  not  consenting  thereto;  and  in  an  action 
upon  such  note,  under  issues  properly  presented,  evidence 
tending  to  show  such  material  alteration  is  admissible. 
3.  Action  upon  a  note;  failure  of  consideration;  general  affirma- 
tive charge. — In  an  action  upon  a  promissory  note,  where  the 
defendant  pleads  a  failure  of  consideration,  to  which  special 
plea  the  plaintiff  flies  a  special  replication,  and  there  was 
evidence  supporting  the  plea  setting  up  a  failure  of  considera- 
tion, and  there  was  no  evidence  introduced  by  the  plaintiff 
to  prove  the  material  affirmance  of  his  replication,  the  defen- 
dant is  entitled  to  the  general  affirmative  charge,  and  it  is 
not  error  for  the  court  to  give  such  charge  at  defendant's 
request. 

Appeal  from  the  Circuit  Court  of  Tike. 

Tried  before  the  lion.  John  P.  Hubbard. 

Thus  action  was  broujifht  by  the  appellant,  J.  S.  ('arroll, 
against  the  appellee,  J.  M.  Warren.  The  facts  of  the  case 
necessary  to  an  understanding  of  the  decision  on  the 
present  appeal  are  sutticieutly  stated  in  the  opinion. 

Upon  the  introduction  of  all  the  evidence,  the  plain- 
tiff requested  the  court  to  give  to  the  jury  the  general 
afflnnative  charge  in  his  behalf,  and  duly  excepted  to 
the  court's  refusal  to  give  said  charge,  as  asked.  The 
plaintiff  also  duly  excepted  to  the  court's  giving  the 
general  affirmative  charge  in  favor  of  the  defendant  at 
liis  request. 

There  were  verdict  and  judgment  for  the  defendant. 
The  plaintiff  appeals  and  assigns  as  error  the  several 
rulings  of  the  trial  court,  to  which  exceptions  were 
reserved. 

In  this  court  there  was  a  motion  made  to  strike  the  bill 
of  excepticms  from  the  record,  upon  the  ground  that  it 
Mas  not  signed  within  the  time  required  by  law. 

EosTKR,  Hamfori)  &  (-ARROLL,  for  appellant. — CMted 
Holmes  ?;.  The  Bank  of  Fort  Gaines,  120  Ala.  493;  Cap- 
ital City  Insurance  Co.  r.  Quinn,  73  Ala.  561;  Perry  man 
/;.  Greenville,  55  Ala.  507. 
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G.  J.  HuBBAED  and  S.  M.  Dinkins^  contra, — Cited 
Home  Protection  of  North  Alabama  v,  Caldwell  Bros., 
85  Ala.  610;  Mudge  v.  Treat,  57  Ala,  5;  Renfro  Bros.  v. 
\I.  d  M.  Bank,  83  Ala.  425;  Jones  v.  Collins,  80  Ala.  108. 

SHARPE,  J.— The  motion  to  strike  the  bill  of  excep- 
tions cannot  prevail.  The  bill  of  exceptions  was  filed 
in  the  circuit  court,  September  14th,  1900.  It  purports 
to  have  been  signed  in  September,  1900;  the  day  of  sig- 
nature not  being  specified.  It  contains  an  affirmation  of 
the  jndge  to  effect  that  the  same  was  signed  within  the 
time  allowed  by  the  court  and  an  order  of  court  had  al- 
lowed for  the  signing  thirty  days,  without  specifying 
when  that  period  should  begin  or  end.  The  effect  of  this 
order  was  to  extend  the  time  for  signing,  thirty  days 
from  the  final  adjournment  of  the  term. — Morningstar  v. 
titration,  121  Ala.  437.  When  that  adjournment  occurred 
does  not  appear,  but  under  the  statute  the  court  could 
have  continued  to  a  time  within  the  thirty  days  next  be- 
f(jre  September,  hence  the  affirmation  referred  to  is  con- 
sistent with  the  record  and  is  taken  as  true. — Tarver  v. 
atate,  137  Ala^  29. 

Plaintiff  sues  as  a  transferee  of  a  promissory  note 
which  in  the  complaint  is  averred  to  have  been  made  by 
defendant  payable  to  the  order  of  W.  T.  Magee  &  Co.,  at 
the  Peoples'  Bank  of  Troy,  Alabama.  The  pleas  are  the 
general  issue,  non  est  factum,  and  the  two  other  pleas, 
each  averring  a  failure  of  consideration.  Toi  the  plea  of 
non  est  factum  plaintiff  filed  a,  special  replication 
averring  that  the  plea  was  basecl  on  an  alleged  alteration 
of  the  note,  and  futher  averring  matter  to  show  he,  the 
plaintiff,  had  made  no  material  alteration  and  that  he 
held  the  same  as  a  bona  fidr  purchaser  for  value.  To 
the  two  pleas  setting  up  failure  of  consideration  there 
was  interposed  the  general  issue  and  a  special  replica- 
tion which  went  also  to  the  plea  of  non  est  factnm, 
averring  "that  the  note  sued  upon  was  executed  in  Ala- 
bama, payable  at  the  P(^>pleR'  Bank  in  Troy,  Alabama,  in 
money  at  a  fixed  time  and  w^as  purchased  by  the  plaintiff' 
before  maturity  in  the  usual  course  of  business  for  a 
valuable  consideration,  without  notice  of  any  defect  or 
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infirmity  in  the  note  or  any  defense  thereto  as  set  out 
iu  said  pleas." 

There  are  assif^nments  of  error  based  upon  the  admis- 
sion of  testimony  which,  with  reference  to  a  note  in  ev- 
idence, was  given  by  defendant  to  effect  that  "the  note 
had  been  changed  since  he  signed  and  delivered  it  by 
adding  the  words  The  Peoples'  Bank,  Troy,  Alabama' 
after  the  printed  words  S^alue  received  at'  and  by  affixing 
thereto  revenue  stamps  and  cancelling  the  same;  that 
the  same  was  done  without  his  knowledge  and  consent 
and  by  some  one  not  authorized  by  him  to  do  so,  and  that 
lie  had  never  consented  to  or  ratified  the  change,  and  that 
\w  had  expressly  refused  at  the  time  said  note  was  given 
i(.  give  a  note  payable  at  a  bank."  The  words  so  said  to 
have  been  added  made  the  note  import  negotiability, 
whereas,  under  our  statute,  without  words  designating 
a  place  of  payment  the  instrument  would  not  have  been 
negotiable.  An  alteration  which  makes  a  note  speak  a 
language  different  in  l(»gal  effect  from  that  which  it 
originally  spoke,  is  material,  and  when  made  by  one  not 
a  stranger  to  the  paper  is  ordinarily  sufficient  to  avoid 
the  contract  as  to  all  parties  not  consenting  thereto. 
Montgomery  r,  Crosthwaite,  90  Ala.  553;  Woodwarth  v, 
Bavk,  19  Johns.  391 ;  10  Am.  Dec.  239. 

The  next  assignment  of  error  relates  to  the  giving  of 
the  general  affirmative  charge  in  favor  of  defendant. 
TTpon  the  hypothesis  of  the  charge  that  the  evidence  was 
believed,  the  pleas  of  failure  of  consideration  were  con- 
clusively established,  the  evidence  on  that  subject  being 
positive  in  support  of  those  pleas  and  being  also  without 
contradiction.  The  special  replication  to  those  pleas 
which  if  proved,  might  haA^e  avoided  the  defense  of 
failure  of  consideration,  was  in  that  part  which 
averred  the  note  was  "executed  in  Alabama  payable  at 
the  Peoples'  Bank  in  Troy,  Alabama"  lacking  of  support 
in  the  evidence.  That  averment  was  material  to  be 
prove<l  and  Avithout  proof  of  it  plaintiff  was  not  entitled 
to  succeed  on  that  replication.  Apart  from  the  note 
itself  the  only  e\idence  as  to  whether  the  note  when  exe- 
cuted designated  a  place    of  payment,    was  in  the  testi- 
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mony  of  defendant  above  quoted  from  the  bill  of  excep- 
tions and  that  evidence,  if  believed,  showed  there  was 
then  no  such  designation.  The  note  which  in  the  orig- 
inal is  sent  here  for  inspection  does  not  by  its  physical 
a^ppearauce  or  otherwise  afford  any  inference  adverse  to 
this  testimony.  Such  conditions  inhering  in  the  plead- 
ings.and  evidence  justify  the  giving  of  the  charge  re- 
quested by  defendant,  and  the  refusal  of  that  requested 
by  the  plaintiff. 

Judgment  aflSrmed.  - 


Patterson  v.  Irvin. 

Action  of  Trover. 

1.  Agency;  when  notice  to  agent  not  notice  to  principal. — When  In- 

formation is  given  to  an  agent  upon  a  casual  occasion,  when 
no  act  or  transaction  of  the  agency  Is  pending,  and  the  occa- 
sion has  no  reference  to  the  principal  or  to  his  business,  such 
information  to  the  agent  is  not  notice  to  the  plaintiff  of  the 
existence  of  the  fact  about  which  it  is  given. 

2.  Action  of  trover;  priority  of  mortgage. — ^Where  in  an  action  of 

trover,  the  plaintiff  claims  under  a  mortgage  which  was  duly 
recorded,  and  which  was  given  to  secure  the  repayment  of  a 
debt  presently  contracted,  and  the  defendant  claims  under  a 
mortgage  which  was  not  recorded,  and  of  which  the  plaintiff 
had  no  actual  notice,  the  plaintiff  occupies  the  position  as  to 
the  defendant  of  a  purchaser  for  value  of  the  property  in- 
cluded in  his  mortgage,  which  constitutes  a  prior  Hen,  and 
the  mortgage  given  to  the  defendant,  though  executed  prior 
to  the  plaintiff's  mortgage,  cannot  affect  plaintiff's  right  to 
recover,  and  the  defendant's  mortgage  is  not  admissible  in 
evidence. 

Appeal  from  the  Circuit  Court  of  Coosa, 

Tried  before  the  Hon.  N.  D.  Denson. 

This  is  an  action  of  Trover  brought  by  the  appellee 
(IrTin)  against  the  appellant  (Patterson)  originallv  in 
Justice  Court,  for  the  conversion  of  one  red  and  w''i*^f 
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spotted  steer,  appealed  to  the  Circuit  Court  and  from  a 
judgment  in  favor  of  appellee  in  that  court  this  appeal 
is  prosecuted. 

The  evidence,  as  appears  from  the  bill  of  exceptions, 
shows  without  conflict  that  on  Feb.  3rd,  1900,  L.  C. 
Sinclair  owned  the  steer  in  controversy  and  was  in  pos- 
session of  the  same,  and  that  he  then  lived  in  Clay 
County  and  the  property  was  located  in  such  county; 
that  on  that  date,  and  while  he  so  owned  and  was  in 
possession  of  such  property,  he  executed  the  mortgage 
to  appellee  set  out  in  the  record,  the  same  being  made  to 
secure  a  note  for  $54.54  of  even  date  payable  to  appellee 
Oct.  1,  1900,  and  also  to  secure  "all  the  debts  heretofore 
accrued  and  all  other  further  additional  supplies  or  other 
goods  over  and  above  the  amount  of  said  note,  advanced 
by  said  W.  F.  Irvin." 

The  execution  of  this  mortgage  was  duly  proven  and 
the  same  was  duly  recorded  in  the  office  of  the  Judge  of 
Probate  of  Clay  County  on  Feb.  6th,  1900,  as  shown  by 
the  evidence.  L.  C.  Sinclair  testified  that  the  note  for 
154.54  was  for  money  paid  by  W.  F.  Irvin  at  his  (wit- 
ness) request  to  one  Pepper,  who  was  the  owner  of  a  note 
originally  executed  by  witness  to  Dunham  and  trans- 
ferred by  Dunham  to  Pepper,  "And  that  with  the  $54.54, 
Irvin  paid  oflf  the  note  to  Pepper  for  him ;"  that  Irvin  far- 
nished  him  supplies  to  make  his  crop  with,  and  that  such 
supplies  together  with  $30.00  rent  for  land  he  rented  of 
Irvin  aggregated  about  $80.00 ;  that  he  was  Irvin's  tenant 
during  that  year;  that  the  advances  were  made  to  him  as 
a  tenant;  but  after  the  mortgage  was  executed  and  the 
supplies  were  to  be  secured  by  the  mortgage;  that  the 
$80.00  was  over  and  above  the  note  for  $54.54. 

The  evidence  further  showed  without  conflict  that  the 
defendant  (appellant)  had  converted  such  steer  and 
made  beef  of  it;  plaintiff  claimed  title  under  this  mort- 
gage. ,  Suit  was  brought  a  short  time  after  the  conversion. 
Defendant  (appellant)  undertook  to  assert  title  under  a 
prior  unrecorded  mortgage  dated  at  Goodwater,  Ala- 
bama. November  15th,  1899,  purporting  to  have  been  exe- 
cuted by  L.  C.  Sinclair  to  A.  K.  Patterson  to  secure  an 
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indebtedness  of  $10.50  and  purporting  to  convey  "one 
steer  yearling  about  2  years  old,  red  and  white  spotted." 
There  was  no  evidence  that  such  "steer  yearling"  was 
the  same  involved  in  this  suit,  or  that  L.  C.  Sinclair 
owned  or  was  in  possession  of  any  such  "Steer  yearling" 
on  the  15th  day  of  November,  1899. 

There  is  also  some  evidence  set  out  in  the  bill  of  excep- 
tions as  to  the  agency  of  one  John  R.  Irvin,  for  plain tilBf. 
Subsequently  the  only  testimony  as  to  such  agency  is 
that  of  the  plaintiff  himself,  who  testified  on  cross-ex- 
amination that  John  Irvin  was  his  brother  and  attended 
to  his  mercantile  business  during  the  year  1900,  and 
took  notes  and  mortgages  in  connection  with  such  busi- 
ness but  did  not  do  so  exclusive  of  him  (plaintiff),  that 
he  himself  frequently  took  such  notes  and  mortgages, 
and  did  most  of  his  trading  for  papers;  that  John  did 
some  of  it,  but  only  when  authorized  by  him ;  when  par- 
ties were  owing  him  that  John  would  sometimes  take 
notes  for  the  amount,  and  sometimes  would  shave  paper 
for  him,  but  only  when  he  authorized  him  to  do  so.  It 
was  also  shown  that  John  Irvin.  took  the  mortgage  from 
Sinclair,  under  plaintiff's  express  authority. 

The  evidence  also  further  showed  without  conflict  that 
only  f  2.00  had  ever  been  paid  on  the  note  for  $54.54  se- 
cured by  such  mortgage.  The  only  assignments  of  error 
are  as  to  the  court  sustaining  objections  to  certain  ques- 
tions, and  in  excluding  the  alleged  mortgage  purporting 
to  have  been  executed  by  Sinclair  to  appellant. 

D.  H.  Riddle,  for  appellant. — The  court  erred  in  ex- 
cluding the  evidence  as  to  the  agency  of  John  Irvin. 
One  way  of  showing  agency  is  by  showing  the  conduct 
of  parties  towards  each  other,  or  holding  one  out  as  an 
agent,  and  lets  in  all  proof  of  acts  and  conduct  of  parties, 
whether  it  bears  on  the  direct  issue  or  not. — Tenv.  River 
t.  Karinaugh,  101  Ala.  1  \Reed  v.  Bank  of  Mobile,  70 
Ala.  199. 

A  purchaser  to  be  protected  must  be  a  purchaser  for 
value  without  notice. — Steiner  v,  Clisby,  95  Ala.  91; 
ChadirAck  v.  Catso7i,  78  Ala.  180.  A  mortgage  given  only 
to  secure  antecedent  debt  does  not  entitle  the  mortgagee 
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to  protection  even  in  equity. — Jane  &  DttPree  t\  Robin- 
son, 77  Ala.  499 ;  4  Mayfield  Digest,  229,  §  769  and  au- 
thorities there  cited. 

Whitson  &  Dryer,  contra. — The  existence  of  a  fact 
can  never  be  proven  by  evidence  of  general  reputation 
or  notoriety;  sometimeis  aft&v  .such  fleets  Biave  been 
proven,  such  evidence  is  admissible  to  charge  a  person  in 
the  neighborhood  with  notice  thereof. — Woods  v,  Monte- 
vallo  Coal  Co.,  84  Ala.  564;  Martin  v.  Mayer,  112  Ala. 
620.  General  notoriety  or  reputation  is  not  admissible 
in  evidence  to  prove  the  fact  of  agency. — Central  R.  R,  & 
Banking  Company  v.  Smith,  76  Ala.  572 ;  Fanner  v.  Hall, 
86  Ala.  305;  Blevins  v.  Pope,  7  Ala.  371.  Whenever  a 
mortgagee  contemporaneously  with  the  execution  of  the 
mortgage  parted  with  any  thing  of  value,  incurred  a  fixed 
liability,  or  submitted  to  loss  or  detriment,  he  is  a  bona 
fide  purchaser  and  is?  protected  under  the  statute. — Sicee- 
ney  v.  Bixley,  69  Ala,  540. 

McCLELLAN,  C.  J. — No  evidence  was  adduced  or  pro- 
posed tending  to  show  that  John  Irvin  received  any 
notice  as  agent  of  the  plaintiflf  or  while  engaged  in  or 
about  any  act  or  transaction  of  such  agency  of  the  mort- 
gage executed  by  Sinclair  to  the  defendant.  To  the  con- 
trary, while  defendant  offered  evidence  to  show  that  he 
had  informed  John  Irvin  of  the  existence  of  such  mort- 
gage, it  was  made  to  affirmatively  appear  that  this  infor- 
mation, assuming  it  to  have  been  given  at  all,  was  im- 
parted upon  a  casual  occasion  when  no  act  or  transaction 
of  the  agency  was  pending  and  had  no  reference  to  the 
plaintiflf  nor  to  his  business.  This  information  to  John 
Irvin,  therefore,  was  not  notice  to  the  plaintiflf  of  the 
existence  of  the  mortgage  to  Patterson,  conceding  that 
John  Irvin  was  the  agent  of  W.  F.  Irvin,  the  plaintiflf, 
in  the  most  general  and  comprehensive  sense,  and  that 
the  fact  of  such  general  agency  was  well  known  in  the 
vicinity.  It  follows  that  the  rulings  of  the  court  upon 
the  admissibility  of  proposed  testimony  as  to  the  exis- 
tence and  scope  of  the  agency  were  wholly  immaterial, 
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the  fact  of  the  agency  and  its  character  being  itself 
wholly  immaterial. 

The  mortgage  in  question  was  not  recorded,  and  hence 
plaintiff  had  no  constructive  notice  of  its  existence. 

The  evidence  was  without  conflict  to  the  effect  that 
the  plaintiff  had  no  actual  notice  of  this  mortgage,  when 
the  mortgage  from  Sinclair  to  him  was  executed. 

This  latter  mortgage  was  not  taken  to  secure  an  ante- 
cedent debt  owing  by  Sinclair  to  the  plaintiff,  but  to  se- 
cure the  repayment  of  money  presently  paid  by  plaintiff 
for  Sinclair;  and  the  doctrine  that  one  w-ho  takes  a 
mortgage  to  secure  an  antecedent  debt  cannot  claim  pro- 
tection from  a  prior  unrecorded  mortgage  a®  a  bona  fide 
purchaser  for  value,  has  no  application  to  the  cause. 

Plaintiff  having  no  notice,  actual  or  constructive,  of 
Patterson's  prior  mortgage,  and  sustaining  the  attitude 
of  a  purchaser  for  value  of  the  property  embraced 
therein,  that  instrument  had  no  bearing  upon  his  right 
to  recover  in  this  case,  and  it  was  properly  excluded  from 
the  evidence. 

Affirmed. 

Tyson.  Simpson  and  Anderson,  J.J.,  concur. 


Lon^  V.  Mechem, 

Bill  to  remove  Clmid  from  Title. 

1.  Resulting  trust  in  lands;  Jaw  creates  in  favor  of  party  paying 

purchase  Money,  "but  taking  conveyance  in  name  of  another; 
agreement  between  the  grantee  and  the  purchaser  to  that 
effect  need  not  he  in  writing. — If  the  purchaser  of  lands,  pay- 
ing the  purchase  money,  takes  the  conveyance  in  the  name  of 
another,  a  trust  in  the  lands  results  by  construction  to  him 
from  whom  the  purchase  money  moves,  and  the  fact  that  there 
was  a  parol  agreement  between  these  two  parties  recognizing 
said  resulting  trust  does  not  take  the  transaction  out  of  the 
category  of  resulting  trusts. 

2.  Same;  same;  Section  1041  of  Code, — Those  trusts  in  lands  which 

result  by  Implication  or  construction  of  law,  such  as  a  trust 
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resulting  to  the  purchaser  of  lands  who  takes  the  title  in  the 
name  of  another,  are  not  required  hy  Section  1041  of  the  Code 
to  be  in  writing. 

3.  Bill  to  quiet  title;  inconaiatency  in  averments  of  same. — A  bill 

to  quiet  title,  which  alleges  that  the  complainant  has  title  and 
is  in  possession,  and  that  the  defendant  has  no  right,  title, 
estate  or  interest  in  the  land  and  prays  that  defendant  show 
what  claim  or  title  he  has,  and  that  the  court  quiet  com- 
plainant's title  and  decree  that  defendant  has  no  title,  and 
which  also  ^lieges  that  the  legal  title  is  in  defendant,  but  that 
the  defendant  holds  it  in  trust  for  complainant,  and  containing 
no  appropriate  prayer  for  the  enforcement  of  said  trust,  is  in- 
consistent, and  subject  to  demurrer. 

4.  Powers  of  attorney;  reference  to  same  in  complaint  hy  book  and 

page  thereof,  insufficient, — ^Where  certain  powers  of  attorney 
are  essential  to  a  complaint,  the  complaint  should  contain  the 
substance  of  same  with  sufficient  definiteness  to  have  informed 
the  defendant  what  they  contained,  and  a  complaint  which 
merely  contains  a  citatiofl  of  the  date  of  such  powers  of  at- 
torney, the  book  wherein  they  are  recorded  and  page  thereof, 
is  subject  to  demurrer. 

Appeal  from  the  Chq,ncery  Court  of  Mobile. 

Heard  before  the  Hon.  Thomas  H.  Smith. 

This  was  a  bill  filed  in  the  Chancery  Court  of  Mobile 
by  appellee,  C.  C.  Mechem,  against  the  appellant  J.  T. 
Long  and  one  McKenzie  to  remove  a  cloud  upon  title. 
McKenzie  filed  a  disclaimer.  The  original  bill  in.  the 
case,  as  amended  is  as  follows :  "Your  orator,  C.  C.  Me- 
chem, being  over  twenty-one  years  of  age,  brings  this  his 
bill  of  complaint  against  J.  T.  Long  and  W.  E.  McKen- 
zie, both  of  whom  are  residing  at  Kansas  City,  Missouri. 
First.  Your  orator  shows  unto  your  honor  that  he  is 
peaceable  possession  of  and  claims  to  own  and  does  own 
the  following  described  land,  situated  in  the  county  of 
Mobile,  State  of  Alabama,  to- wit :  The  North  west  quar- 
ter of  Section  19,  T.  1,  S.  K.  2,  W.,  except  six  acres  of 
aforesaid  quarter  section  bounded  as  follows;  on  south- 
west by  Mobile  &  Ohio  right  of  way;  on  the  north  by 
the  north  section  line;  and  on  the  east  by  a  line  twenty- 
five  feet  east  of  and  parallel  with  Bickford's  fence — 
said  six  acres  being  in  shape  of  a  triangle.    Your  orator 
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further  shows,  alleges  and  charges  that  J.  T.  Long  and 
W.  E.  McKenzie,  deny  or  dispute  the  title  of  ora- 
tor to  the  land  above  described  or  to  some  portion 
thereof,  and  claim,  or  are  reputed  to  claim  and  own  said 
above  described  land  or  some  portion  thereof,  or  some 
right,  title  or  interest  therein,  or  are  reputed  to  claim 
or  hold  some  lien  or  incumbrance  on  said  land.  Third. 
Your  orator  further  alleges  that  no  suit  is  pending  to 
test  or  enforce  the  validity  of  said  title,  claim  or  incum- 
brance of  the  said  J.  T.  Long  and  W.  E.  McKenzie. 
Fourth.  Your  orator  calls  on  each  of  said  claimants 
above  named,  or  described,  to  set  forth  and  specify  his 
title,  claim,  interest  or  incumbrance,  and  how  and  by 
what  instrument,  or  instruments,  the  same  is  derived  and 
created.  Fifth.  Your  orator  alleges  that  both  of  the 
above  named  defendants  are  over  twenty-one  years  old 
and  are  non-residents  of  Alabama,  residing  at  the  place 
named  in  the  introductory  part  of  this  bill  just  before 
paragraph  one.  Sixth.  Your  orator  further  shows  that 
he  derives  his  title  to  said  property  in  the  following  man- 
ner: The  former  owner  of  said  land,  M.  S.  Bickford, 
together  with  his  wife,  C.  S.  Bickford,  on  Feb,  27,  1896, 
entered  into  a  contract  with  orator  to  convey  said  land 
to  orator.  This  contract  was  executed  on  March  13, 
1896,  by  orator  paying  out  of  his  own  money  to  said  Bick- 
ford the  consideration  agreed  upon  and  specified  in  said 
contract  and  by  Bickford's  executing,  according  to  ora- 
tor's instructions,  a  deed  to  said  land  to  one  Perry  Duii- 
can  who  did  not  contribute  any  thing  toward  said  pur- 
chase money.  It  had  been  agreed  between  orator  and 
Duncan  that  orator  was  to  buy  and  pay  for  the  lands 
with  his  own  money,  but  take  the  title  in  the  name  of 
Perry  Duncan,  who  was  for  the  convenience  of  orator  to 
hold  the  title  to  said  lands  for  the  benefit  of  orator 
and  as  a  mere  respository  of  said  title;  that  said  Dun- 
can would  execute  deeds  to  such  persons  as  orator  should 
sell  lands  to,  whenever  called  on  by  orator  to  do  so,  that 
in  order  to  facilitate  the  sales  of  such  lands  as  orator 
should  take  in  the  name  of  said  Duncan,  orator  had  said 
Duncan  to  execute  the  powers  of  attorney  dated  and  re- 
corded as  follows  (Here  follow  dates  of  powers  of  at- 
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torney  and  books  wherein  they  are  recorded)  Orator 
further  alleges  that  the  legal  title  to  the  land  purchased 
from  said  Biekford  was  taken  in  the  name  of  said  Duncan 
under  aforesaid  arrangement  and  that  said  Duncan  had 
no  interest  whatever  in  said  lands  but  held  the  title  to 
the  same  for  the  benefit  of  orator  under  aforesaid  agree- 
ment. Seventh.  Your  orator  further  shows  that  on 
Sept.  16,  1903,  said  Perry  Duncan  conveyed  by  quit 
claim  deed  said  land  to  one  W.  E.  McKenzie,  as  per  deed 
of  record  in  deed  Book,  105,  N.  S.  p.  432  of  Mobile 
County  Records,  and  that  on  Sept.  16, 1903,  the  same  day 
said  McKenzie  conveyed  by  quit  claim  deed  the  same 
land  to  one  J.  T.  Long,  as  per  deed  I'ecorded  in  said  deed 
book  105,  N.  S.,  p.  431  of  Mobile  County  Records."  The 
bill  then  contains  the  usual  prayers,  in  such  cases,  for 
process  and,  as  stated  in  opinion,  for  relief.  To  this 
amended  bill,  defendant  Long  filed  the  following  grounds 
of  demurrer :  1.  Said  amended  bill  is  inconsistent  with 
itself  and  ambiguous  in  that  the  original  bill  avers  that 
the  complainant  Mechem  owns  the  land  therein  de- 
scribed, while  the  amendment  shows  that  he  does  not. 
Second.  Because  the  original  bill  shows  that  the  com- 
pla'nant  owns  the  lands  therein  described,  while  the 
amendment  shows  that  Perry  Duncan  or  his  grantees 
own  the  legal  title,  and  that  Mechem  does  not.  wherefore 
Kaid  bill  is  ambiguous  and  inconsistent  with  itself.  3. 
Becaus^e  the  amended  bill  shows  that  Perry  Duncan  be- 
came the  owner  of  the  property  therein  described,  and 
that  no  valid  trust  or  agreement  constituting  a  trust 
was  made  by  which  "said  Duncan  had  no  interest  what- 
ever in  said  lands,  but  held  the  title  to  the  same  for  the 
benefit  of  orator.  Fourth.  Because  the  amended  bill 
is  incomplete  in  essential  particulars,  in  that  it  shows 
the  existence  of  certain  powers  of  attorney  claimed  to  be 
material  to  the  case  made  by  the  bill,  but  does  not  allege 
the  substance  thereof  or  set  them  out  so  that  the  court 
may  be  informed  thereof.  This  Court  should  not  be 
forced  to  hunt  up  the  records  in  another  office  to  ascer- 
tain the  materiality  and  effect  of  said  pov/ers  of  attorney. 
Fifth.  Because  said  agreement  alleged  to  have  been  had 
Vol.  142. 
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between  complainant  and  said  Duncan  is  not  shown  to 
be  in  writing  and  is  therefore  void  under  the  laws  of  the 
State  of  Alabama,  Sixth.  Because  construing  the  bill 
as  amended  most  strongly  against  the  pleader,  said 
agreement  between  complainant  and  said  Duncan  was 
not  in  writing  and  was  therefore  void  under  the  laws  of 
Alabama.  Seventh.  Because  the  bill  as  amended  does 
not  allege  any  fraud  or  deceit  existing  at  the  time  said 
title  ^vas  vested  in  Duncan.  Eighth.  Because  said 
amended  bill  alleges  no  facts  showing  a  resulting  trust 
enforceable  in  equity.  Ninth.  Because  said  amended 
bill  shows  that  complainant  caused  the  title  of  record 
to  be  placed  in  said  Perry  Duncan  and  thereafter  pro- 
cured and  recorded  certain  powers  of  attorney  by  said 
Duncan  as  principal  and  apparent  owner,  and  complaii* 
ant  as  agent,  and  then  thei*eafter  this  defendant  pur- 
chased by  means  of  conveyance  from  Perry  Duncan, 
and  does  not  show  any  facts  charging  the  plaintiff  with 
notice  of  any  infirmity  in  said  Duncan's  title.  Because 
of  these  actual  representations  of  Duncan's  ownership 
made  by  complainant,  no  notice,  constructive  or  other- 
wise, is  chargeable  against  this  defendant.  Tenth. 
Because^  the  bill  as  amended  states  facts  showing  that 
complainant  is  estopped  to  deny  the  title  of  Perry  Dun- 
can and  his  grantees."  The  defendant  also  filed  the  fol- 
lowing plea  "Said  Perry  Duncan  made  no  agreement  in 
writing  with  the  complainant  such  as  is  set  up  in  the 
bill  of  complaint,  nor  was  any  such  agreement  made  for 
said  Duncan  by  any  person  duly  authorized  thereto  in 
writing.  Nor  did  he  make  or  authorize  any  person  for 
him  or  in  his  name  to  make  any  such  agreement  as  is 
set  up  in  said  bill  of  complaint  in  reference  to  the  al- 
leged description  in  said  bill,  and  this  defendant  avers 
that  said  alleged  agreement  in  reference  to  said  land  is 
void  under  the  statutes  of  Alabama,  and  cannot  be  en- 
forced against  said  Perry  Duncan  or  his  grantees." 
The  court  rendered  an  interlocutory  decree,  overruling 
each  ground  of  said  demurrer  and  overruling  the^plea  set 
forth  above.  From  this  interlocutory  decree,  defendant 
appeals,  and  assigns  the  action  of  the  court  in  overruling 
said  plea  and  in  overruling  said  demurrer,  and  each 
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ground  thereof,  as  error;  the  first  assignment  of  error 
being  the  overruling  of  the  plea;  the  second  assignment, 
the  overruling  of  the  entire  demurrer;  the  third,  the  over- 
lailing  of  the  1st  ground;  fourth,  of  the  2nd  ground; 
5th,  of  the  3rd  ground ;  6th,  of  the  4th  ground ;  7th,  of  the 
5th  ground;  8th,  of  the  6th  ground;  9th,  of  the  7th 
ground ;  10th,  of  the  8th  ground ;  11th,  of  the  9th  ground ; 
and  the  12th  assignment  of  error  being  the  overruling 
of  the  10th  ground  of  the  demurrer  to  the  amended  com- 
plaint. 

FiTTS  &  Stoutz^  for  appellant. — There  was  a  clear  cut 
attempt  to  establish  an  express  trust.  Section  1041  re- 
quires that  such  trusts  be  in  writing.  Section  1041  nul- 
lifies all  express  trusts  not  in  writing.  An  implied  or 
constructive  trust  is  one  not  created  by  the  parties  at 
all,  but  created  by  the  conscience  of  the  equity  court. — 
Potter  V,  Clapp,  96  Am.  St.  Rep.  323-8;  Brock  v.  Brock, 
90  Ala.  86. 

The  amended  bill  is  inconsistent  with  itself  in  that  it 
shows  that  Mechem  is  the  owner  of  the  land,  and,  also, 
it  shows  that  the  defendant,  through  mesne  conveyance 
from  Duncan,  owns  the  property,  but  sets  up,  or  attempts 
to  set  up,  a  trust,  under  which  complainant  claims  to 
be  beneficiary.  A  trustee  may  pass,  by  conveyance,  the 
legal  title,  whether  according  to  the  trust  or  in  violation 
thereof.  Amherson  v.  Johnson,  29  So.  Rep.  176  (Ala.) ; 
Huckabee  v.  Billingsly,  16  Ala,  414;  McBrayer  v.  Car- 
ik^r,  64  Ala.  55. 

The  Statute  of  Frauds  applies. — Boiling  v,  Munchus, 
65  Ala.  561;  Bailey  v.  Irwin,  72  Ala.  505;  Strouss  v.  Bi- 
ting, 110  Ala.  139 ;  Loveless  v.  Hutchinson,  106  Ala.  417, 
424 ;  Patton  v,  Beecher,  62  Ala.  587 ;  Lehmcm  v,  Lewis, 
62  Ala.    129. 

If  the  allegation  concerning  the  powers  of  attorney  is 
essential,  the  allegation  should  be  made  in  such  form 
that  the  court  should  be  able  to  judge  of  the  eflfect  of  the 
powers  of  attorney  from  a  reading  of  the  bill.  The  court 
is  under  no  obligation  to  seek  these  matters  elsewhere. 
The  bill  as  thus  framed  is  incomplete. 
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Ebvin  &  McAlbbb,  and  J.  Ralston  Bubgbtt,  Jr., 
contrcu — The  bill  alleges  that  complainant  owns  the 
land;  that  the  legal  title  is  in  respondent  who  holds  it 
in  trust  for  complainant;  in  equity,  the  cestui  que  trust 
is  considered  the  owner.  The  trusts  of  lands  results  by 
construction  to  him  from  whom  the  purchase  money 
moves. — Lehman  v.  Morris,  62  Ala.  131;  Tillman  v.  Mur- 
re«,  120  Ala.  244. 

Code,  Sec.  1041  expressly  "excepts  such  trusts  as  re- 
sult by  construction  of  law."  So  such  a  trust  as  is  al- 
leged in  the  bill  is  not  required  to  be  evidenced  by 
writing.  The  bill  should  state  the  facts,  not  the  evidence 
necessary  to  establish  them. 

SIMPSON,  J. — This  is  an  appeal  from  an  inter- 
l(iCutory  decree,  overruling  demurrers  and  a  plea.  The 
original  bill  was  filed,  to  remove  a  cloud  from  the  title 
of  complainant,  and  was  afterwards  amended  by  adding 
a  section,  setting  up  a  resulting  trust,  but  making  no 
additional  prayer. 

The  first  assignment  of  error  is  based  on  the  overruling 
of  the  plea,  the  substance  of  the  plea  being  that  the  trust 
set  up  in  the  amended  bill  was  not  in  writing  and  conse- 
quentlv  void  under  section  1041  of  the  Code  of  Alabama, 
(1896). 

The  allegations  of  the  amended  bill  show  that  the  land, 
in  question,  was  bought  and  paid  for  by  the  complainant, 
and  the  title  taken  in  the  name  of  one  Duncan,  under  an 
agreement  that  Duncan  was  to  hold  the  legal  title  for 
complainant,  and  to  convey  the  land,  whenever  desired 
under  complainant's  direction. 

The  contention  of  the  respondent  is  that  the  fact  that 
there  was  a  parol  agreement  in  regard  to  said  trust  takes 
it  out  of  the  cat^ory  of  resulting  trusts,  and  it  is  there- 
fore void. 

If  the  complainant  had  a  resulting  trust  in  the  lands, 
from  having  paid  the  purchase  money,  and  placed  the 
title  in  the  name  of  another,  the  mere  fact  that  the  party, 
in  whom  the  legal  title  was  vested  recognized,  by  parol, 
the  obligation  to  hold  the  land  in  trust,  certainly  could 
not  destroy  the  resulting  trust  held  by  the  complainant. 
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by  operation  of  law.  In  addition  to  this,  the  section  of 
the  Code  provides  that  no  trust  in  lands,  not  in  writing 
is  valid  ^'except  such  as  result  by  implicaiion  or  construc- 
tion of  law,  or  ichich  may  he  transferred  or  distinguished 
by  operation  of  law." 

The  inevitable  result  from  the  grammatical  construc- 
tion of  the  sentence  is  that,  this  class  of  trusts  is  excepted 
entirely  from  the  operation  of  the  section,  and  parol  dec- 
larations of  the  parties  regarding  the  same  are  admissi- 
ble. 

The  distinction  between  this  case  and  such  cases  aii 
Patton  V.  Beedher,  ct  al.  62  Ala.  579,  and  Brock  v.  Brock, 
90  Ala.  86,  is  that  these,  cases  correctly  hold  that  the 
^^mere  verbal  promise,  by  the  grantee  of  a  deed  for  lands, 
absolute  on  its  face''  will  not  take  it  out  of  the  require- 
menti?  of  the  statute,  while  this  case  comes  under  another 
principle  of  law,  equally  well  established,  and  recognized 
in  the  exception  contained  in  the  statute  under  considera- 
tion, to  wit;  that  *^if  the  purchas^^r  of  lands,  paying  the 
purchase  money,  takes  the  conveyance  in  the  name  of 
another,  the  trust  of  the  lands  results,  by  construction 
to  him  from  whom  the  purchase  money  moves.'' — Leh- 
man, ct  al  i\  Lciris,  62  Ala,  129,  131;  Tillman  v.  Murrell, 
a  a/.,  120  Ala.  239. 

It  is  true  that  in  the  last  na'med  case,  as  counsel  for 
appellant  say,  the  lands  had  bc»en  conveyed  in  accordance 
with  the  parol  agreement,  but  the  case  was  decided  dis- 
tinctly on  the  principle  that  Murrell  held  the  legal  title 
in  trust  for  the  party  who  paid  the  money  for  it,  "not 
by  virtue  of  the  parol  agreement,  but  because  of  their 
having  paid  the  consideration." 

There  was  no  error  in  the  decree  of  the  court  as  to  said 
plea. 

The  second  assignment  of  error  is  included  in  the 
others.  The  third  and  fourth  assignments  of  error,  re- 
ferring to  the  overruling  of  the  first  and  second  grounds 
of  demurrer,  raise  the  point  that  the  bill,  as  amended 
i«5  inconsistent  with  itself.  These  assignments  are  sus- 
tained. 

The  bill  as  originally  filed,  is  a  bill  to  quiet  title,  under 
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the  statute.  Alleging  that  complainant  has  title  and  is 
in  possession,  that  Long  and  McKenzie  (who  claim  un- 
der quit  claims  from  Duncan),  have  no  right,  title,  estate 
01*  interest  in  the  land,  and  prays  that  they  be  reciuired 
to  show  what  claim  or  title  they  have,  and  that  the  court 
will  settle,  quiet  and  establish  complainant's  title  to 
said  land,  and  decree  that  Long  and  McKenzie  have  no 
title,  etc.  While  the  amendment  alleges  that  the  legal 
title  is  in  Long  and  McKenzie,  but  that  they  hold  it,  in 
trust  for  him,  and  the  bill  contains  no  appropriate  prayer 
for  the  enforcement  of  said  trust.  The  complainant 
should  have  amended  his  bill  so  as  to  rely  on  either  one 
or  the  other  of  the  theories  stated,  and  his  bill  should  be 
amended  so  as  to  pray  for  the  appropriate  relief.  . 

Referring  to  the  sixth  assignment  of  error :  The  com- 
plainant should  have  stated  the  substance  of  the  powers 
of  attorney  with  sufficient  deflniteness  to  have  informed 
the  defendant  what  they  contained,  in  order  that  they 
might  have  been  able  to  judge  whether  to  admit  or  deny 
the  allegation.  Therefore,  the  4th  ground  of  demurrer 
was  well  taken,  and  should  have  been  sustained. 

The  5th,  7th,  8th,  9th  and  10th  assignments  of  error 
raise  the  same  points  heretofore  discussed  under  the  1st 
assgnment. 

The  11th  and  12th  assignments  of  error  cannot  be  sus- 
tained because ;  1st,  the  powers  of  attorney  referred  to 
are  not  set  out,  or  their  substance  given,  so  that  the  court 
cannot  determine  what  their  force  and  effect  might  have 
been;  and  2nd,  the  matters  alleged  in  the  demurrers 
relate  rather  to  the  probative  force  of  said  powers  of 
attorney  than  to  the  sufficiency  of  the  pleading  in  which 
they  are  mentioned,  and  under  a  previous  assignment  we 
have  held  said  pleading  insufficient. 

The  decree  of  the  court  is  reversed  and  the  cause  re- 
manded.    ^ 

McClellan^  C.  J.,  Tyson  and  Anderson,  J.J.,  concur- 
ring. 
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Carter  etai.v.  Smit'i. 

statutory  Action  of  Ejectment. 

1.  Ejectment;  what  necessary  for  plaintiff  to  recover  when  title 

based  on  sheriff*s  deed. — In  an  action  of  ejectment  where  the 
plaintiff  bases  his  right  of  recovery  upon  a  sheriff's  deed  made 
after  a  sale  under  an  execution,  it  is  necessary  in  order  for 
the  plaintiff  to  recover,  for  him  to  show  that  there  was  a 
valid  Judgment,  execution,  levy,  sale  and  deed,  and  that  the 
defendant,  in  the  Judgment  to  whose  title  plaintiff  succeeded, 
had  an  estate  or  interest  in  the  lands  which  was  subject  to 
levy  and  sale. 

2.  Judgment;  amendment  nunc  pro  tunc. — ^Where  a  Judgment  is 

amended  nunc  pro  tunc,  an  execution  issued  upon  said  Judg- 
ment properly  recites  the  date  of  the  original  Judgment  as  the 
date  of  the  rendition  of  the  Judgment  on  which  it  was  Issued; 
and  such  an  execution  is  admissible  in  evidence  in  an  action 
of  ejectment  by  the  purchaser  at  a  sale  under  said  execution 
to  recover  the  lands  so  sold. 

3.  Mortgage;  assignment  thereof;  title  does  not  revest  by  erasure 

of  (usignment. — Where  a  mortgage  is  assigned  by  the  mort- 
gagee endorsing  the  assignment  on  the  back  of  such  mortgage, 
which  assignment  is  duly  acknowledged  before  a  notary,  and 
subsequently  the  assignee  redelivered  the  mortgage  to  the 
mortgagee,  and  erased  from  the  assignment  endorsed  thereon, 
the  name  of  the  assignee,  such  erasure  and  delivery  of  the 
mortgage  does  not  have  the  effect  to  reinvest  the  title  in  the 
mortgagee,  but  the  title  remained  where  the  assignment  had 
placed  it. 

4.  Ejectment;  purchaser  of  equity  of  redemption. — The  purchaser 

of  the  equity  of  redemption  at  a  sherifTs  sale  can  maintain 
ejectment  against  the  mortgagor,  and  the  mortgagor  is  not 
allowed  to  set  up  an  outstanding  title  in  the  mortgage  to 
defeat  such  action;  but  such  purchaser  cannot  maintain  an 
action  of  ejectment  against  the  mortgagee. 

5.  Action  of  ejectment;  admissibility  of  evidence. — In  an  action 

of  ejectment  brought  by   the   purchaser  at  a  sherifTs   sale 
a^^inst  one  who  claims  under  a  mortgage,  it  is  competent  for 
the  defendant  to  show  that  whatever  title  the  defendant  in 
Vol..  142. 
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execution  owned,  it  passed  from  hjim  before  the  levy  and  sale 
under  the  execution  to  plaintiff,  and  this  is  true,  although  the 
mortgage  was  assigned  after  the  suit  was  commenced,  in 
which  the  Judgment  was  recovered  upon  which  execution 
issued. 

Appeal  from  the  Circuit  Court  of  Conecuh. 

Tried  before  the  Hon.  J.  C.  Richardson. 

This  was  a  statutory  action  of  ejectment  brought  by 
the  appellee,  Mary  R.  Smith,  against  George  M.  Carter, 
J.  J-  Carter  and  Ella.  V.  Carter,  to  recover  certain  lands 
specifically  described  in  the  complaint ;  the  court  based 
its  claim  of  title,  and  its  right  of  recovery  of  the  lands 
in  suit  to  a  sheriff's  deed  purporting  to  convey  said  lands^ 
which  deed  was  made  to  the  plaintiff  as  purchaser  at 
the  sheriff's  sale  of  said  lands  under  an  execution  issued 
under  a  judgment  recovered  against  one  A.  R.  Carter. 

The  facts  of  the  case  necessary  to  an  understanding 
of  the  decision  on  the  present  appeal  are  sufficiently 
stated  in  the  opinion.  Upon  the  introduction  of  all  the 
evidence,  the  court,  at  the  request  of  the  plaintiff,  gave 
the  general  affirmative  charge  in  her  behalf,  to  the  giving 
of  which  charge,  the  defendant  duly  excepted.  There 
were  verdict  and  judgment  for  the  plaintiff. 

The  defendant  appeals  and  assigns  as  error  the  several 
rulings  of  the  trial  court,  to  which  exceptions  were  re- 
served. 

G.  R.  FArnham  &  J.  F.  JONES^  for  appellant. — ^To  re- 
cover under  a  sheriff's  deed,  "plaintiff  must  show  or 
prove,  a  judgment,  levy,  sale,  deed  and  possession  by 
defendant  in  execution  at  the  time  of  the  levy  and  sale. — 
Elliott  v,  Dycke,  78  Ala.  150.  Plaintiff  must  show  that 
the  defendant  in  the  judgment,  to  whose  title  he  suc- 
ceeds, has  an  estate  or  interest  in  the  lands  which  wa« 
subject  to  levy  and  sale. — Mickle  et  al.  v.  Montgomerij, 
111  Ala.  115;  Id.  418;  Ala.  Min.  Land  Co.  v.  Baker,  119 
Ala.  351. 

No  counsel  marked  appearing  for  appellee. 
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DENSON,  J. — "To  authorize  a  recovery  on  a  sheriff's 
deed  in  an  action  of  ejectment,  there  must  be  a  valid 
judgment,  execution,  levy,  sale  and  the  deed."  It  must 
also  be  shown  by  the  plaintiff  that  the  defendant  in 
judgment,  to  whose  title  plaintiff  claims  to  succeed  has 
an  estate  or  interest  in  the  lands  which  was  subject  to 
levy  and  sale. — Carrington  v.  Richardson^  79  Ala.  101; 
Mickic  V.  Montgomery,  111  Ala.  415,  and  authorities 
there  cited. 

In  this  case  the  plaintiff,  Mary  R.  Smith  offered  in  ev- 
idence a  judgment  which  was  rendered  by  the  circuit 
court  of  Conecuh  county,  on  the  9th  day  of  October,  1901, 
in  favor  of  W.  E.  Smith,  against  A.  R.  Carter  &  Co., 
and  in  connection  with  the  judgment  a  motion  made  by 
plaintiff  in  the  judgment,  at  the  spring  term,  1902,  of 
said  court,  to  amend  the  judgment  fiunc  pro  tunc,  and 
also  the  judgment  of  the  court  rendered  at  the  Spring 
Term,  1902  on  said  motion  purporting  to  amend  the 
judgment.  This  record  evidence  was  introduced  without 
objection.  Plaintiff  then  offered  as  evidence  an  exe- 
cution on  the  judgment  which  bears  date  of  issuance 
April  22nd.  1902.  To  this  execution  as  evidence  the  de- 
fendant objected  upon  the  ground,  that  it  showed  that  it 
wa -J  issued  on  the  original  judgment  obtained  in  October, 
1901,  and  not  on  the  judgment  as  amended  at  the  spring 
term,  1902. 

"The  object  of  a  judgment  nunc  pro  tunc  is  not  the 
rendering  of  a  new  judgment,  but  only  placing  in  proper 
form  on  the  record  the  judgment  that  had  been  previously 
rendered.  Hence,  for  many  purposes,  such  judgments 
are  made  to  relate  to,  and  take  effect  from,  the  time  when 
the  judgment  was  erroneously  (originally)  rendered." 
In  thi?  case  we  think  the  execution  properly  recited  the 
the  date  of  the  original  judgment  as  the  date  of  the  ren- 
dition of  the  judgment  on  which  it  was'  issued.  The 
obiectioTi  was  properly  overruled. — Dumas  v.  Hunter,  30 
*'*>.  188;  Wilmerfling  v.  Corbin  Banking  Co.,  126  Ala, 
2fi«. 
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The  execution  was  levied  by  the  sheriff  on  the  lands 
described  in  the  complaint,  as  the  property  of  Av  R.  Car- 
ter, and  after  advertisement,  sale  was  made  of  the  prop- 
erty to  satisfy  the  execution.  At  the  sale  the  plaintilT, 
Mary  R.  Smith,  became  the  purchaser,  and  the  sheriff 
executed  her  a  deed  to  the  property  which  deed  was  of- 
fered in  evidence.  Plaintiff  then  offered  in  evidence  a 
deed  from  H.  S.  Derby  and  Jennie  Derby  to  A.  R.  Carter, 
the  defendant  in  execution  to  the  lands  sued  for,  the 
deed  bears  date  December  24,  1898,  and  was  recorded  in 
the  office  of  the  judge  of  probate  of  Conecuh  county,  the 
20th  day  of  August,  1901.  There  was  proof  that  A.  R. 
Carter  went  into  possession  of  the  property  conveyed  by 
the  deed  about  the  1st  of  January,  1899,  and  remained 
in  possession  several  years. 

The  proof  for  the  defense  showed  that  the  defendant 
George  M.  Carter  was  in  possession  of  the  land  sued  for 
at  the  time  the  suit  was  commenced,  and  that  his  co-de- 
fendants, who  were  his  father  and  mother,  lived  with 
him  on  the  land,  that  he  went  in  possession  in  November, 
1901,  and  had  been  in  continuous  possession  since  that 
date.  After  proving  its  execution,  the  defendant,  George 
M.  Carter,  offered  in  evidence  a  mortgage  covering  the 
premises  sued  for,  executed  by  A.  R.  Carter  to  him  on 
the  14th  day  of  September,  1901.  This  mortgage  was  re- 
c  rded  in  the  office  of  the  judge  of  probate  of  Conecuh 
county  on  the  7th  day  of  Octol)er,  1901.  The  law  day 
of  the  mortgage  was  October  the  1st,  1901.  It  was  shown 
that  A.  R.  Carter  wa^  in  possession  of  the  property  when 
he  executed  the  mortgage  and  that  he  delivered  the  pos- 
session to  George  M.  Carter  about  November  1st,  1901. 
There  was  proof  of  the  consideration  of  the  mortgage. 

This  mortgage  was  assigned  by  the  mortgagee  to  J. 
F.  Jones  on  December  11th,  1902.  and  the  assignment 
was  endorsed  on  the  back  of  the  mortgage,  and  was  duly 
acknowledged  by  the  mortgagee  before  a  notary  public. 
The  mortgage  with  the  assignment  as  written  and  exe- 
cuted was  delivered  by  the  mortgagee  to  J.  T.  Jones,  and 
undoubtedly  passed  the  title  that  the  mortgagee  had  in 
the  lands  to  the  assignee.  Jones  testified  that  in  Decem- 
f)erj  1902,  he  had  some  claims  amounting  to  several  hun- 
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dred  dollars,  for  collection  against  George  M.  Carter  and 
agreed  with  Carter  that  if  he  would  secure  him  he  would 
advance  him  the  money  to  pay  the  claims,  and  that  in 
accordance  with  the  agreement  the  assignment  of  the 
mortgage  was  made  by  Carter  and  the  mortgage  was  de- 
livered to  him  (Jones) .  That  after  the  mortgage  was  de- 
livered, but  before  Jones  had  let  Carter  have  any  money, 
Carter  came  to  him  and  paid  the  claims  off  and  that  he 
then  turned  the  mortgage  back  to  Carter.  He  further 
testified  that  he  made  the  erasure  on  the  assignment.  It 
appeared  that  the  name  of  the  assignee  had  been  erased. 
Jones  testified  that  he  never  reconveyed  the  property  to 
Carter.  The  erasure  of  the  name  of  the  assignee  and 
the  delivery  of  the  mortgage  back  to  Carter  did  not  have 
the  effect  to  reinvest  the  title  in  him,  but  the  title  rested 
where  the  assignment  placed  it. — Qulf  Red  Cedar  Lum- 
ber Co.  V.  O'Neal,  et  al.,  131  Ala.  117. 

It  has  been  observed  that  the  execution  offered  in 
evidence  was  issued  and  levied  after  the  execution  by  A. 
R.  Carter  of  the  mortgage  to  George  M.  Carter  and  after 
the  law  day  of  said  mortgage,  and  after  the  possession 
had  been  delivered  to  George  M.  Carter  under  the  mort- 
gage. At  the  time  the  levy  and  sale  was  made,  the  de- 
fendant in  execution  had  only  an  equity  of  redemption. 
This  by  express  provision  of  the  statute.  Code  1896,  § 
1890,  was  subject  to  levy  and  sale  under  execution,  and 
while  under  the  statute  the  purchaser  is  subrogated  to 
all  the  rights  of  the  defendant,  by  the  same  statute  he 
is  subject  to  all  his  disabilities. 

As  against  the  mortgagor  the  purchaser  of  the  equity 
of  redemption  at  sheriff's  sale  may  maintain  ejectment, 
and  the  mortgagor  will  not  be  allowed  to  set  up  an  out- 
standing title  in  the  mortgagee  to  defeat  the  action.  But 
the  action  could  not  be  maintained  against  the  mort- 
gagee.— Cotton  V.  Carlisle,  85  Ala.  175;  Marks  v.  Roh- 
insov,  82  Ala.  69. 

Under  the  evidence,  the  plaintiff,  at  the  commence- 
ment of  this  action,  as  against  the  defendant,  George  M. 
Carter,  neither  had  the  title  nor  the  right  to  the  posses- 
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sion,  hence,  he  was  not  entitled  to  recover. — Gofer  v, 
Schening,  98  Ala.  338;  2  Brick.  Dig.  p.  324,  §  27. 

The  defendant  Carter  went  into  possession  under  the 
mortgage  and  held  under  it,  and  it  was  competent  evi- 
dence to  show  that  whatever  legal  title  A.  R.  Carter 
owned  had  passed  from  him  before  the  levy  and  sale 
under  execution  notwithstanding  the  mortgage  was  as- 
signed to  Jones,  it  having  been  assigned  after  the  suit 
commenced. — Neiv  England  Mortgage  Security  Co.  v. 
Clayton,  119  Ala.  361  ;Cooper  v.  Price,  123  Ala.  392. 

We  have  in  our  consideration  of  the  case,  assumed  that 
the  mortgage  was  valid,  at  least  under  the. evidence,  the 
court  could  not  as  matter  of  law  instruct  the  jury  that 
it  was  invalid. 

From  the  foregoing  it  follows,  that  the  court  erred  in 
giving  the  affirmative  charge  for  the  plaintiff  and  the 
judgment  of  the  circuit  court  must  be  reversed. 

Reversed  and  remanded. 

McClblLlA^n^  C.  J.,  Haralson  and  Dowdell^  J.  J.,  con- 
curring. 


Jesse  French  Piano  &  Orgran  Co,   r.    \S^ 
Johnston  et  cil. 


A  ction  of  Trorer. 

1.  Trover;  elements  of  conversion;  when  sufficient  demand  not 
shown. — When  personal  property  has  been  placed  by  the 
owner  in  possession  of  another,  before  the  latter  can  be  guilty 
of  conversion,  the  evidence  must  show  that  a  demand  has 
been  made  by  the  owner  or  his  agent,  for  the  return  of  the 
property,  and  that  the  holder  thereof  has  refused  to  surren- 
der the  same;  and  in  an  action  of  trover  for  the  wrongful 
conversion  of  such  property,  where  the  evidence  shows  that 
a  demand  was  made  for  its  return  by  the  attorney  who  insti- 
tuted the  suit,  and  such  demand  was  refused,  but  there  is  no 
proof  that  the  attorney  had  authority  from  the  owner  of  the 
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property  to  make  the  demand,  there  is  not  shown  such  a  de- 
mand of  the  property  as  will  authorize  the  recovery  in  an 
action  of  trover. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  A.  D.  Sayub. 

This  was  an  action  of  trover  brought  by  the  appellees, 
Mrs.  Allie,  Nellie  and  Sarah  Johnston,  against  the  ap- 
pellant, the  Jesse  French  Piano  &  Organ  Company,  to 
recover  damages  for  the  alleged  conversion  of  a  piano. 

On  the  trial  of  the  case,  it  was  shown  that  the  piano 
in  (juestion  was  delivereil  to  the  defendant  during  the 
negotiation  of  a  Siile  by  the  defendant  to  the  plaintiffs  of 
a  new  piano ;  but  that  this  sale  was  not  consummated, 
and  the  new  piano  which  was  placed  in  the  home  of  the 
plaintiffs  was  returned  by  them  to  the  defendant. 

The  only  question  involved  on  the  present  appeal  is 
whether  or  not  there  had  been  a  demand  made  upon  the 
defendant  for  the  return  of  the  piano,  and  a  refusal  of 
this  demand.  The  suit  was  brought  for  the  plaintiff  by 
tln^ir  attorney,  George  Stowers,  Es(|.  Upon  being  exam- 
inetl  as  a  witness,  Mr.  Stowers  testified  as  follows: 
''That  before  the  bringing  of  the  suit,  he  called  upon  Mr. 
A.  G.  Forbes,  the  manager  of  defendant  and  demanded 
the  piano  in  the  name  of  E.  E.  Forbes  and  that  Mr. 
Forbes  refused  to  give  it  up,  saying  he  would  look  the 
matter  up  and  let  him  know,  and  that  later  on  he  de- 
manded the  piano  of  Mr.  A.  G.  Forbes  in  the  name  of 
these  plaintiffs  and  that  he  refused  to  give  it  up."  This 
was  the  only  testimony  in  reference  to  a  demand  by  Stow- 
ers, and  there  was  no  other  evidence  introduced  as  to 
his  having  any  authority. 

It  was  f<hown  by  the  evidence  that  the  plaintiffs  pur- 
chased a  piano  from  E.  E.  Forbes,  and  authorized  him 
to  get  the  old  piano  from  the  defendant. 

The  cause  w^as  tried  by  the  court  without  the  inter- 
vention of  a  jury  and  upon  the  introduction  of  all  the 
evidence,  judgment  was  rendered  in  favor  of  the  plain- 
tiffs. From  this  judgment  the  defendant  appeals,  and 
assigns  the  rendition  thereof  as  error. 
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Ray  Rusfiton,  for  appellant. — The  evidence  does  not 
show  ^ich  a  detention  of  property  by  the  defendant  as 
aiitliorized  a  conversion.  It  is  not  shown  that  Stowers 
had  authority  to  make  demand  for  the  return  of  the 
piano. — Conner  <&  Johnson  v,  Allen  d  Reynolds,  33  Ala. 
515;  Butler  v.  Jmies,  80  Ala.  436;  Thweat  v.  Stamps,  67 
Ala.  69:  liollinq  v.  Kirhif,  1)0  Ala.  215;  Lovke  i\  Reeves, 
116  Ala.  590;  Glaze  v,  McMillan,  7  Porter  279. 

(lEORttE  Stowers,  contra, — The  jud<rment  in  this  case 
was  correct.  It  is  shown  that  the  defendant  unlawfully 
converted  the  piano  to  his  own  use.  There  w^as  a  demand 
made  for  the  surrender  of  the  piano,  which  was  refused 
by  the  defendant. — Mitchell  v.  Thomas.  114  Ala.  559; 
2is  Am.  &  Enp.  Enc.  of  Law,  pp.  714  &  726. 

ANDERSON,  J.— This  was  an  action  of  trover  for  the 
conversion  of  a  piano,  and  the  case  was  tricnl  bj^  the 
jiid.ife  without  a  jury  and  judgment  was  rendered  in  favor 
of  the  plaintiff  for  |75.00.  The  evidence  establishes  the 
ownership  of  the  plaintiffs  to  the  property  and  that  de- 
fendant ac(|uired  possession  thereof  throujjh  their  ser- 
vant, and  the  sole  question  presented  for  review  is,  was 
thero  such  a  demand  and  refusal  as  would  make  the  de- 
fendant a  tort  feasor  and  guilty  of  a  conversion? 

All  c(mversions  are  divi^led  into  four  distinct  classes, 
"Ipt;  b}'  a  Kronifful  takimj^  2nd;  by  an  illegal  a^ssiunp- 
tif/w,  3rd;  by  an  illrf/al  user  or  misuser,  and  4th;  by  a 
wrongful  detention/*  In  the  three  first  named  classes, 
there  is  no  necessity  for  a  den)and  and  refusal,  as  the  evi- 
dence arising  from  the  acts  of  the  defendant  is  sufficient 
to  prove  the  conversion.  In  the  latter  class  alone  is  such 
evidence  of  demand  and  refusal  to  be  required,  as  the  de- 
tention of  a  chattel  furnishes  no  evidence  of  a  disposi- 
tion to  convert  to  the  holder's  own  use,  or  to  divest  the 
true  owner  of  his  property." — l^itranss  &  Sons  v.  Schwab, 
et  «/.,  104  Ala.  fi69;Iiutler  r.  Jones,  80  Ala.  436;  Boiling 
V.  Kirby  d  Bro,^  90  Ala.  215;  S.  C.  24  Am.  St.  Rep.  789; 
and  note;  Moore  v.  Refrigerator  Co,,  128  Ala.  621;  2 
Greenleaf  on  Evidence,  644. 
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In  other  words,  the  proof  should  show  that  the  demand 
was  made  by  one,  a  delivery  to  whom  would  relieve  the 
defendant  of  any  liability  to  the  owner.  The  burden  is 
on  the  plaintiff  to  establish  a  conversion  and  when  it  is 
based  on  a  demand  and  refusal,  the  proof  should  show 
that  demand  was  made  by  one  who  had  authority  to 
make  it.  The  demand  in  this  case  was  made  by  one, 
Stowers,  first  for  E.  E.  Forbes  and  then  for  the  plaintiffs 
and  there  was  no  proof  that  Stowers  had  authority  to 
make  the  demand  either  from  plaintiffs  or  Forbes,  al- 
thouj^h  plaintiffs  did  authorize  E.  E.  Forbes  to  get  it. 
We  do  not  think  .that  we  can  presume  the  authority  of 
Stowers  simply  because  he  brought  the  suit  for  the  plain- 
tiffs, as  the  bringing  of  the  suit  does  not  establish  an 
authority  for  doing  things  prior  thereto,  and  in  this  case 
the  witness  does  not  testify  that  he  was  the  attorney  or 
that  he  was  acting  in  that  capacity  at  the  time  of  the 
demand. 

Reversed  and  remanded. 

McClellan,  C.  J.,  Tyson  and  Simpson,  J. J.,  concur- 
ring. 


Collier  v.  Alexander, 

Common  Law  Action  of  Ejectment. 

1.  Hushand  and  wife;  power  of  wife  to  alienate  lands,  includes 

power  to  mortgage. — The  general  power  of  a  married  woman 
to  alienate  her  lands  with  the  assent  and  concurrence  of  her 
husband,  as  conferred  by  the  act  approved  Feb.  28th,  1887, 
"To  define  the  rights  and  liability  of  the  husband  and  wife,' 
confers  upon  a  married  woman  the  unlimited  power  of  alien- 
ation, so  far  as  the  character  of  the  conveyance  is  concerned, 
and  includes  the  power  to  execute  a  mortgage  or  deed  of 
trust  to  secure  her  debts. 

2.  Conveyance  "by  corporation;  effect  of  corporate  seal. — In  the  ex- 

ecution of  a  written  instrument  by  a  corporation,  the  corpo- 
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rate  seal  attached  to  such  instrument  is  a  sufficient  testi- 
monial of  the  authority  of  the  person  who  signs  the  corpor- 
ate name  as  its  president  to  so  execute  the  paper. 

3.  Deed  of  trust;  presumption  after  foreclosure, — Where  a  deed  of 
trust  given  to  secure  the  payment  of  a  deht  recites  that  upon 
the  written  request  of  the  beneficiary  after  default  in  the 
payment  of  the  debt,  the  trustee  should  take  possession  of  the 
property  and  sell  it  in  execution  of  the  trust,  if  the  debt 
secured  by  the  deed  of  trust  is  transferred  by  the  beneficiary, 
and  subsequently  upon  default  in  the  payment  of  the  debt, 
the  trustee  executes  the  trust  by  selling  the  property,  and 
at  the  sale  the  assignee  of  the  original  beneficiary  becomes  a 
purchaser,  to  whom  the  trustee  executes  a  deed,  it  will  be 
presumed  that  the  execution  was  according  to  the  request  of 
the  assignee  properly  and  regularly  made  known  to  the 
trustee. 

3.  Hushand  and  wife;  res  ad  judicata  as  to  mortgage  "being  given  to 
secure  husband's  debt. — Where  in  a  suit  in  equity  one  of  the 
issues  involved  is  whether  a  mortgage  executed  by  a  married 
woman,  conveying  her  separate  property,  was  given  to  secure 
the  debt  of  her  husband,  and  in  the  decree  rendered  it  was 
ascertained  that  said  mortgage  was  not  given  to  secure  the 
husband's  debt,  such  question  becomes  res  adjudicata  as  be- 
tween the  mortgagor  and  persons  claiming  under  the  mort- 
gage; and  the  fact  that  such  decree  was  api)ealed  from  and 
was  pending  at  the  time  of  an  action  of  ejectment  for  the 
lands  included  in  the  mortgage,  but  was  not  superseded,  does 
not  authorize  the  introduction  in  the  ejectment  suit  of  evi- 
dence touching  the  issue  as  to  whether  the  mortgage  was 
given  to  secure  the  husband's  debt,  which  was  adjudicated 
by  the  decree  in  the  chancery  court;  but  a  record  of  the  pro- 
ceedings in  said  chancery  suit  is  admissible  in  evidence. 

Appeal  from  the  City  Court  of  Gadsden. 

Tried  before  the  Hon.  John  H.  Disque. 

This  was  a  common  law  action  of  ejectment  brought 
by  the  appellee,  Mrs.  N.  M.  F.  Alexander,  against  the 
appellant,  Mrs.  E.  F.  S.  Collier,  to  recover  certain  lands 
specifically  described  in  the  declaration.  In  the  decla- 
laration  there  was  made  three  separate  and  distinct  de- 
mises, one  being  laid  in  the  Rome  Fire  Insurance  Com- 
pany, one  in  L.  B.  Stone  as  trustee,  and  the  third  in  N. 
M.  F.  Alexander.     The  defendant  pleaded  the  general 
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issue  of  not  guilty,  and  the  trial  was  had  upon  issue 
joined  upon  this  plea. 

The  plaintiff  offered  in  evidence  a  certain  deed  of 
trust,  executed  and  signed  by  Mrs.  E.  F.  S.  Collier,  and 
her  husband,  B.  F.  Collier,  to  one  L.  B.  Stone,  as  trustee, 
to  secure  an  alleged  indebtedness  to  Hamilton  Yancey, 
Secretary  and  Treasurer  of  the  Rome  Fire  Insurance 
( -ompany.  This  deed  of  trust  was  executed  on  Jan.  30th, 
1891,  and  was  iluly  filed  for  record  in  the  probate  office 
of  Etowah  county  on  Feb.  16th,  1891.  The  deed  of  trust 
recites  an  indebtedness  to  said  Yancey  as  secretary  and 
treasurer  of  the  Rome  Fire  Insurance  Company,  and 
conveyed  the  lands  involved  in  this  controversy  which 
were  described  as  In^longing  to  ^Irs.  Collier.  The  deed 
of  trust  also  contained  the  provision  that  if  the  debt  it 
was  given  to  secure,  or  any  part  of  it,  should  remahi  due 
and  unpai:l  at  maturity,  then  upon  the  written  request 
of  said  Hamilton  Yancey  as  said  Secretary  and  Treas- 
urer, the  said  trustee  should  take  possession  of  the  prop- 
erty and  after  giving  due  notice  sell  the  same  at  public 
outcry,  &c.  The  defendant  objected  to  the  introduction 
of  this  instrument  in  evidence  because  it  was  incompe- 
tent and  inadnr's^ible  testimony,  and  because  said  instru- 
ment was  insufficient  to  convey  the  lei^al  title  for  the 
reason  thnt  the  property  belonged  to  Mrs.  Collier,  who 
was  a  married  wcinan  at  the  date  of  the  instrument,  and 
the  nann*  of  her  husband  did  not  api)ear  in  the  body  of 
the  deed,  as  a  grantor;  and  further  because  at  the  date 
of  the  ex(>cution  of  ^aid  instrument,  Mrs.  Collier  was  a 
married  woman  and  had  no  power  in  law  to  mortgage  her 
real  estate.  ThereuT)on  the  plaintiiT  introducc^l  B.  F. 
(\>llier,  the  hu-lmnd  of  ;Mrs.  Ccllier,  who  testified  that 
at  the  time  of  the  execution  of  said  deel  of  trust,  he  and 
his  wife  were  r<»sidents  of  the  State  of  Georgia.  The 
court  thereupon  overruled  the  deferdant's  objection,  and 
to  this  ruling  the  def<'ndant  duly  excepted. 

The  plaintiff  then  offered  in  evidence  a  certain  trans 
fer  of  tills  d(H*d  of  trust  made  by  the  Rome  Fire  Insurance 
Company  to  the  plaintiff,  dated  March  21st,  1896.  The 
transfer  recited  a  consideration  of  $450  paid  by  the  plain- 
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tiff  to  the  Rome  Fire  Insurance  Company,  and  trans- 
ferred and  assigned  the  deed  of  trust  to  Nellie  F.  Alex- 
ander. It  was  signed  "The  Rome  Fire  Insurance  Co., 
by  J.  L.  Bass,  Pt.,  (Seal)."  There  was  also  affixed 
thei'eto  the  corporate  seal  of  the  Rome  Fire  Insurance 
Co.,  and  was  duly  acknowledged  by  said  Bass  before  a 
notary  public.  The  defendant  objected  to  the  introduc- 
tion in  evidence  of.this  transfer  of  said  deed  of  trust  upon 
the  ground  that  it  was  not  shown  that  the  person  who 
sijjned  such  transfer  had  authority  to  so  transfer  said 
deed  of  trust,  and  because  it  does  not  appear  that  the 
same  was  a  duly  authorized  corporate  act.  The  court 
overruled  this  objection,  and  the  defendant  duly  ex- 
cepted. The  plaintiff  then  offered  in  evidence  a  deed 
executed  by  L.  B.  Stone  as  trustee  to  the  plaintiff,  dated 
Oct.  20th,  1900.  This  deed  recited  that  the  trustee  had 
"been  requested  in  writing  by  the  attorney  of  the  bene- 
ficiary in  said  deed  of  trust  to  execute  the  trust  imposed 
in  him  by  said  deed  of  trust,"  and  that  the  property  con- 
veyed in  said  detnl  of  trust  was  sold  by  reason  of  default 
being  made  in  the  debt  sc^cured  thereby,  and  that  at  said 
sale  the  plaintiff,  N.  M.  F.  Alexander,  had  become  the 
purchaser  thereof.  This  deed  thereupon  coiiveycil  the 
property  to  the  plaintiff.  The  defendant  objected  to  the 
introduction  of  this  deed  in  evidence  upon  the  ground 
that  it  was  not  shown  that  Yancey,  as  Secretary  of  the 
R(;nie  Fire  Insurance  Co.,  had  requested  in  writing  the 
trustee  to  foreclose  said  deecl  of  trust  and  because  the 
same  was  inadmissible  and  irrelevant.  The  court  over- 
ruled this  objection,  and  the  defendant  duly  excepted. 
The  plaintiff  then  offered  in  evidence  the  bill  of  com- 
plaint filed  by  the  defendant  against  the  plaintiff  under 
the  statute,  in  which  bill  the  defendant  sought  to  have  de- 
termined her  claim  to  the  property  in  controversy;  and 
also  introduced  in  evidence  the  answer  and  decree  of 
the  court  in  said  cause.  It  was  shown  by  said  proceed- 
ings that  there  was  involved  in  the  hearing  of  said  cause 
the  question  as  to  wdiether  or  not  the  deed  of  trust  w^as 
jiiven  to  secure  the  payment  of  a  debt  of  defendant's 
linsband,  and  that  in  said  decree  it  was  declared  that  the 
deed  of  trust  was  not  given  for  said  purpose,  and  that 
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the  debt  was  the  indebtedness  of  the  defendant.  To  the 
introduction  of  these  papers  in  evidence,  the  defendant 
objected  upon  the  ground  that  the  same  were  inadmissi- 
ble, and  that  the  decree  rendered  in  said  cause  had  been 
appealed  from,  and  that  the  same  had  been  superseded. 
It  was  shown  that  the  decree  had  not  been  superseded 
The  court  overruled  the  objection,  and  to  this  ruling  the 
defendant  duly  excepted.  The  defendant  offered  to  in-; 
troduce  evidence  tending  to  show  that  the  deed  of  trust 
which  was  introduced  in  evidence  was  given  by  her  to 
secure  an  indebtedness  due  from  her  husband,  and  that 
she  signed  said  mortgage  at  the  request  of  her  husband. 
The  plaintiff  objected  to  the  introduction  of  this  evi- 
dence. The  court  sustained  the  objection,  and  the  de- 
fendant duly  excepted.  Upon  the  introduction  of  all  the 
evidence,  the  court,  at  the  request  of  the  plaintiff,  gave  to 
the  jury  the  general  affirmative  charge  in  her  behalf, 
and  refused  to  give  the  general  affirmative  charge  re- 
quested by  the  defendant.  To  each  of  these  rulings  the 
defendant  separately  excepted. 

There  w^ere  verdict  and  judgment  for  the  plaintiff. 
The  defendant  appeals  and  assigns  as  error  the  several 
rulings  of  the  trial  court,  to  which  exceptions  were  re- 
served. 

Caldwell  &  Johnson  and  S.  W.  Johnson,  for  appel- 
lant.— The  transfer  by  the  Rome  Fire  Insurance  Com- 
pany to  the  plaintiff  in  this  case  was  not  shown  to  have 
been  properly  executed. — Jimtcright  v.  Nelson,  105  Ala. 
399 ;  B.  &  L.  Association  v.  Smith,  122  Ala.  502. 

Burnett,  Hood  &  Murphree,  contra. — The  evidence 
as  to  whether  the  deed  of  trust  was  executed  by  the  de- 
fendant to  secure  the  debt  of  the  husband,  was  not  ad- 
missible in  evidence.  This  question  had  been  adjudicated 
in  the  chancery  suit  between  the  same  parties  and  the 
proceedings  of  said  chancery  suit  were  admissible  .in 
evidence. — Peiury  v.  British  Am,  Mortgage  Co.,  31  So. 
Rep.  96;  Tankersly  v.  Pettis,  71  Ala.  179;  Moofi  v.  Croio- 
dcr,  72  Ala.  79-;  Strang  v.  Moog,  72  Ala,  464. 
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McCLELLAN,  C.  J.— Prior  to  1887  the  statute  con- 
fined the  husband  and  wife's  power  of  alienation  O'f  her 
land  to  a  sale,  and  provided  the  uses  to  which  the  pro- 
ceeds of  the  sale  should  be  devoted. — Revised  Code,  §  § 
2373,  2374.  The  act  of  the  year  named,  "To  define  the 
rights  and  liabilities  of  husband  and  wife,"  confessedly 
was  intended  and  obviously  has  the  effect  to  enlarge  the 
wife's  capacity  in  respect  of  her  property.  By  it  she  is 
given  the  full  legal  capacity  to  contract  as  if  she  were 
sole,  with  the  assent  or  concurrence  of  her  husband  ex- 
pressed in  writing.  By  it  also  the  general  power  to 
alienate  her  lands  is  conferred  upon  her  with  the  assent 
and  concurrence  of  the  husband,  evidenced  by  his  join- 
ing in  the  conveyance.  There  is  nothing  in  the  text  of 
this  statute  nor  any  consideration  that  can  be  evolved 
out  of  its  policy  to  enforce,  or  even  persuasive  to  a  con- 
clusion which  would  limit  the  power  thus  given  to  alie- 
nations by  sale  or  to  conveyances  in  effectuation  of  sales. 
The  essential  word  employed,  "alienate,"  applies  as  well 
and  aptly  to  all  conveyances  of  title  as  to  those  convey- 
ances which  are  made  upon  a  sale.  A  deed  of  trust  to 
secure  a  debt  conveys  the  title  to  the  trustee.  A  mort- 
gage carries  the  title  to  the  mortgagee.  And  each  is  as 
much  an  alienation  of  land,  and  within  a  power  to  alie- 
nate land  as  is  a  conveyance  in  fee  to  a  purchaser.  This 
is  what  the  statute  of  1887  meant  when  it  was  enacted. 
The  fact  that  the  legislature  subsequently  saw  fit  to 
amend  it  by  adding  the  words  "or  mortgage"  after  the 
word  "alienate"  could  not  have  the  effect  to  take  from  the 
latter  word  as  it  was  originally  employed  any  part  of 
its  meaning  in  the  act  of  1887.  At  most  that  was  a  mere 
legislative  construction  or  interpretation  of  an  existing 
statute  which  is  not  binding  on  the  courts  in  dealing 
with  the  original  statute.  But  it  is  probable  that  the 
legislature  itself  did  not  intend  to  commit  itself  to  that 
construction,  but  enacted  the  amendatory  statute  merely 
put  of  abundant  caution,  and  to  clear  up  all  doubt  that 
.  might  have  arisen  upon  the  decisions  of  this  court  under 
the  married  womans'  statutes  prior  to  1887  to  the  effect 
that  the  power  of  sale  there  conferred  did  not  embrace 
the  power  to  mortgage.    So  we  are  of  the  opinion  that 
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the  act  of  1887  conferred  upon  married  women  the  un- 
limited power  of  alienation  so  far  as  the  character  of 
the  conveyance  is  concerned,  the  power  to  alienate  by 
conveyance  to  secure  her  debts  as  well  as  by  conveyances 
in  fee  upon  a  sale.  At  the  time  of  its  execution,  there- 
fore, though  prior  to  the  amendment  to  which  we  have 
referred,  Mrs.  C'ollier  had  capacity  to  convey  the  land 
here  involvcxl  to  Stone  in  trust  to  secure  the  payment  of 
her  debt  to  the  Kcmie  Fire  Insurance  Company,  and  her 
husband  being  a  non-resident  it  was  not  necessary  that  he 
join  in  the  execution  of  the  deed  of  trust,  so  it  is  unnec- 
essary to  consider  whether  there  was  a  joinder  of  the  hus- 
band in  the  conveyance. 

The  plea  of  not  guilty,  involving,  as  it  did,  confession 
of  lease,  entry  and  ouster,  left  the  plaintiff  with  the 
burden  only  of  proving  title  and  right  of  possession  on' 
one  of  the  alleged  lessors.  We  are  of  opinion  that  this 
burden  was  discharged  beyond  controversy  in  respect 
of  the  lessor,  N.  M.  F.  Alexander.  There  is  no  question 
but  that  tlie  Konie  Fire  Insurance  (^ompany  was  the  ben- 
eficiary in  tlie  deed  of  trust,  though  the  party  named 
as  yuch  wa*s  its  scn^retary  and  treasurer.  That  company 
had  a  right  to  transfer  its  debt  secured  bv  the  instrument 
and  the  security,  so  to  speak,  which  the  deed  of  trust 
afforded.  The  corporate  seal  attached  to  the  instrument 
of  transfer  is  a  sufficient  testimonial  of  the  authority  of 
the  person  who  feigned  the  corporate  name  as  its  presi- 
dent to  so  execute*  the  paper.  After  such  transfer  the  sec- 
retary and  treasurer  of  the  company  ceased  to  have  the 
authority  conferred  on  him  by  the  deed  of  trust  to  make 
demand  in  writing  upon  the  trustee  to  take  possession 
of  the  land  and  s<»ll  it  in  execution  of  the  trust.  If  the 
trustee  was  then  under  any  control  in  respect  of  such  ex- 
ecution, it  was  the  control  of  Mrs.  Alexander,  the  trans- 
feree of  the  debt  and  security.  The  trust  having  been  ex- 
ecuted and  Mrs.  Alexander  having  become  the  purchaser 
at  the  sale  made  in  its  execution,  it  is  presumed  that  tlie 
execution  was  according  to  her  desire,  and  also  that  her 
wish  or  demand  was  properly  and  regularly  made  known 
to  the  trustee,  if  that  be  important.    The  purchase  thus 
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made  by  her  consummated  by  the  deed  executed  to  her 
by  the  trustee  vested  in  her  the  legal  title  to  and  the  right 
to  the  immediate  possession  of  the  land. 

Of  coui*se,  it  was  originally  open  to  Mrs.  Collier  to 
show  that  this  deed  of  trust  was  void  because  executed 
to  secure  the  debt  of  her  husband ;  but  the  issue  was  fore- 
closed against  her  by  the  decree  in  chancery  introduced 
in  evidence  on  this  trial,  whereby  it  was  adjudged  that 
the  deed  of  trust  was  not  executed  to  secure  the  husband's^ 
debt,  an<l  was  a  valid  conveyance  of  her  land.  That  de- 
cree was  appealed  from,  and  the  appeal  was  pending  at 
the  time  of  the  trial  of  this  case,  but  it  does  not  appear 
that  it  was  superseded  pending  the  appeal.  It  was  not 
a  void  decree,  as  counsel  contend,  nor  even  erroneous, 
asf  has  since  been  decided  by  this  court.  The  trial  court 
did  not  err  in  receiving  the  record  in  that  case,  and  the 
opinion  of  the  chancellor  showdng  precisely  what  was 
decided,  in  evidence,  nor  in  thereupon  excluding  the  de- 
fendant's proposed' evidence  touching  the  issue  which  the 
decree  adjudicated. 

The  uncontroverted  evidence  showing  title  and  right 
of  possession  in  N.  M.  F.  Alexander  in  whom  one  of  the 
demises  declared  on  was  laid,  the  plaintiff  was  entitled 
to  the  affirmative  charge;  it  is  unnecessary  to  "consider 
other  rulings  of  the  City  court  on  the  trial. 

Affirmed. 

Tyson,  Simpson  and  Anderson,  J. J.,  concurring. 


Kaufman  v.  Richardson. 

Action  upon  a  Judgment, 

Action  upon  a  judgment;  sufficiency  of  complaint. — In  an  ac- 
tion upon  a  judgment,  the  complaint  is  sufficient  if  it  sets 
forth  the  court  by  which  the  judgment  was  rendered,  the 
place  at  which  the  court  was  held,  the  names  of  the  parties, 
plaintiff  and  defendant,  the  date  of  its  rendition,  and  the 
amount  recovered;    and   it  is  not  necessary  in  such  a  corn- 
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plaint  to  allege  any  particular  reason  for  bringing  the  action 
upon  the  judgment  theretofore  recovered,  other  than  that  it 
was  unpaid. 
2.  Action  upon  a  judgment;  can  he  maintained  within  a  year  and 
a  day. — An  action  can  be  maintained  upon  a  judgment  within 
a  year  and  a  day  from  its  rendition,  which  is  before  the  ex- 
piration of  the  time  after  the  rendition  of  the  judgment 
within  which  an  execution  could  be  issued  thereto  to  enforce 
it. 

Appeal  from  the  Circuit  Court  of  Marengo. 

Tried  before  the  Hon.  A.  H.  Alston. 

This  action  was  brought  by  the  appellant,  Louis  Kauf- 
man, against  William  Richardson.  The  complaint  was 
in  words  and  figures  as  f ollo\vs :  "The  plaintiff  claims 
of  the  defendant  the  sum  of  seven  and  60-100  dollars, 
due  from  him  on  and  by  a  judgment  containing  a  waiver 
of  exemptions  of  personal  property,  wages  and  salary, 
rendered  in  favor  of  plaintiflf  against  the  defendant,  in 
the  sum  aforesaid,  on  the  24th  day  of  July,  1903,  in  the 
justice  court  of  J.  B.  Wilson,  a  justice  of  the  peace,  De- 
mopolis  Beat,  Marengo  County,  Alabama,  which  said 
judgment,  with  interest,  is  still  unsatisfied,  due  and  un- 
paid." In  the  circuit  court  the  defendant  demurred  to 
the  complaint,  among  others,  upon  the  following 
grounds:  1.  Because  said  complaint  shows  on  its  face 
that  it  is  based  on  a  judgment  and  that  said  judgment 
was  recovered  less  than  a  year  before  the  filing  of  this 
suit.  2.  Because  said  complaint  shows  on  its  face  that 
this  suit  was  prematurely  brought.  3.  Because  said 
complaint  shows  on  its  face  that  it  is  based  on  a  judg- 
ment recovered  by  the  plaintiflf  against  the  defendant  on 
the  24th  day  of  July,  1903,  and  fails  to  aver  any  facts 
showing  any  necessity  for  suing  on  said  judg- 
ment. 4.  Because  no  action  lies  on  a  judgment  in 
Alabama,  until  a  year  and  a  day  after  the  rendition 
thereof,  and  said  complaint  shows  on  its  face  that  the 
judgment  which  is  the  foundation  of  this  suit  was  recov- 
eied  on  the  24th  day  of  July,  1903.  5.  Because  said 
complaint  fails  to  allege  or  show  that  there  is  any  neces- 
sity for  maintaining  said  suit  on  said  judgment  therein 
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described,  and  fails  to  allege  or  show  that  there  is  any 
necessity  for  maintaining  said  suit  on  said  judgment 
therein  described,  and  falls  to  allege  or  show  that  any 
advantage  or  benefit  therein  described  will  accrue  to  the 
said  plaintiff  by  reason  of.  said  suit.  The  demurrer  to 
the  compJaint  was  sustained  and  thereupon  the  plaintiff 
declining  to  plead  further,  judgment  was  rendered  in  fa- 
vor of  the  defendant. 

From  this  judgment  plaintiff  appeals,  and  assigns  as 
error  the  sustaining  of  the  demurrer  to  the  complaint. 

Abbahams  &  SiMON^  for  appellant. — ^An  action  can  be 
maintained  on  a  judgment,  although  the  time  has  not  ex- 
pired in  which,  under  the  common  law,  an  extension 
would  issue  to  enforce  it. — Field  v.  Sims,  96  Ala.  540; 
12  Am.  &  Eng.  Ency.  Law  (1st  Ed.)  p.  149 j;  Marx  v. 
Sanders,  98  Ala.  500*^^03;  12  Am.  &  Eng.  Enc.  Law  (1st 
Ed. )  p.  149j ;  notes  5  and  6 ;  18  Ala.  519. 

The  complaint  is  suflftcient  and  it  was  unnecessary  to 
allege  any  reason  for  bl-inging  the  suit  other  than  that 
alleged  in  the  complaint,  to-wit :  that  the  judgment  was 
unpaid.— 12  Am  &  Eng.  Enc.  Law  (1st  Ed.)  §  41,  pp. 
149 j  and  149k,  and  note  1  p.  149  k;  95  Ala.  145. 

McDaniel  &  Powell^  contra. — There  is  no  reason  or 
just  ground  for  allowing  a  plaintiff  to  sue  on  a  judgment 
in  this  State  immediately  upon  its  rendition,  without 
averring  some  reason  or  necessity  therefor.  To  allow 
such  an  action  is  contrary  to  the  theory  and  intent  of 
our  laws.  The  plaintiff  has  every  remedy  on  his  origi- 
nal judgment  that  he  could  possibly  have  under  a  new 
judgment.  The  common  law  rule  that  no  interest  can 
be  recovered  on  a  judgment  does  not  exist  in  this  State. 
Is  it  fair,  or  humane,  to  allow  a  plaintiff  to  pile  up  costs 
on  a  defendant  without  any  benefit  to  himself?  Upon 
the  following  authorities  the  court  did  not  err  in  sustain- 
ing defendant's  demurrers. — Pitzer  v.  Russell,  4  Oregon 
12;  Lre  v.  Giles,  1  Bail.  (S.  C.)  449;  Kingsland  v.  For- 
rest, 18  Ala.  519;  Dissenting  opinion;  Solen  v.  Virginia, 
etc.  R.  R.  Co.  15  Nev.  313;  Vandiver  v.  Ha/mmon,  4  Rich. 
L.  (S.  C.)  509;  Shooter  v.  McDuffin,  5  Rut.  L.  (S.  O.) 
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61;  Ligan  v.  McNeil,  6  Rut.  L.   (S.  C.)  377;  32  Kans. 
439;  75  Tex.  .278;  80  Iowa  225;  144  N.  Y.  326. 

DOAVDELL,  J. — The  action  in  this  ease  was  com- 
menced in  the  justice  court,  and  was  brought  on  a  judg- 
ment, which  the  plaintiff  had  recovered  against  the  de- 
fendant in  another  different  justice  court.  The  present 
case  was  carried  into  the  circuit  court  by  the  statutory 
writ  of  certiorari.  In  the  latter  court  a  demurrer  was 
sustained  to  the  complaint,  and  the  plaintiff  declining 
to  further  plead,  a  judgment  was  rendered  on  the  demur- 
rer in  favor  of  the  defendaM,  and  from  this  judgment  the 
plaintiff  prosecutes  this  appeal. 

Among  other  things,  the  demurrer,  which  was  sus- 
tained by  the  circuit  court,  challenged  the  suflSciency  of 
averments  in  the  complaint.  The  demurrer  in  this  respect 
was  bad.  The  complaint  contained  every  essential  aver- 
ment in  a  suit  on  a  judgment. — Aridreirs  v.  Flack  & 
^Yailc8,  88  Ala.  294. 

The  main  and  important  question  presented  by  the  de- 
murrer, and  insisted  on  in  argument,  is,  whether  an  ac- 
tion can  be  commenced  on  a  judgment  within  a  year  and 
It  day,  or  in  other  words,  before  the  expiration  of  the  time 
after  the  rendition  of  the  judgment,  within  which  an  ex- 
ecution could  be  issued  on  the  same.  A  similar  question 
was  considered  by  this  court  as  far  back  as  18  Ala.,  in 
Kinqsland  d  Co.  r.  Fo/iy-s^^  519.  In  that  case  the  ques- 
tion was,  whether  an  action  of  debt  would  lie  in  this 
slate  on  a  judgment,  rendered  more  than  a  year  and  a 
day,  but  less  than  ten  years  from  the  institution  of  the 
suit,  and  on  which  execution  had  issued  within  the  year 
and  been  returned  no  property  found.  After  a  review 
of  the  authorities,  the  conclusion  was  reached,  that  in 
such  a  case,  the  acticm  would  lie.  In  that  case,  in  the 
opinion  by  Dargan,  O.  J.,  it  is  said,  that  the  decided 
weight  of  American  authority  is  that  debt  will  lie  on  the 
judgment  within  the  year  and  a  day.  This  seems  sound 
doctrine,  and  we  are  unable  to  see  any  good  reason  for  a 
contrary  view.  It  is  a  logical  sequence  to  the  conclusion 
reached  in  Kingsland  d  Co,  v.  Forrest,  supra.  In  that 
Vol.  142. 
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case,  the  plaintiff  having  taken  execution  on  his  judg- 
ment within  the  year,  had  his  right  to  another  execution 
at  the  time  suit  was  brought,  just  as  much  as  the  plain- 
tiff who  sues  on  the  judgment  within  the  year  from  itis» 
rendition,  that  being  the  time,  within  which  execution 
may  issue.  The  judgment  is  in  the  nature  of  a  contract, 
and  the  obligation  is  on  the  defendant  to  satisfy  it  from 
the  time  of  its  rendition  if  not  legally  stayed,  and  it  is 
due  from  that  time.  It  is  no  argument  to  say  that  the 
plaintiff  should  not  be  permitted  to  oppress  the  defend- 
ant with  the  costs  of  another  suit  on  the  judgment,  and  a 
complete  answer  is,  that  the  defendant  may  avoid  this 
by  satisfying  the  judgment. 

In  Field  v.  Sims,  96  Ala.  540,  it  was  said:.  "The 
weight  of  authority  is  in  favor  of  the  view  that  an  action 
can  be  maintained  on  the  judgment,  although  the  time 
has  not  expired  in  which,  under  the  common  law,  an 
execution  could  issue  to  enforce  it." — 12  Am.  &  Eng, 
Ency.  Law,  149.  Furthermore,  it  was  said  in  Kingsland 
d  Co.  V.  Forrest,  supra:  "The  remedy  given  by  the 
statute  is  cumulative  merely,  and  a  plaintiff  may,  if  his 
judgment  be  not  satisfied,  sue  in  debt  upon  it,  although 
he  could,  under  the  statute,  issue  an  alias  execution." 
In  Field  v,  Sims,  supra,  which  was  an  action  on  a  judg- 
ment obtained  before  a  justice  of  the  peace,  it  was  held 
that  the  statute  of  limitations  began  to  run  from  the  date 
of  the  rendition  of  the  judgment.  And  this  could  not 
be  unless  the  right  of  action  on  the  judgment  had  ac- 
crued, since  the  statute  of  limitations,  as  a  rule,  onljg 
commences  to  run  from  the  accrual  of  the  right  of  ac- 
tion.   See  also,  Mara)  v.  Sanders,  98  Ala.  500. 

Our  conclusion  is  that  the  circuit  court  erred  in  sus- 
taining the  demurrer  to  the  complaint,  and  for  this  error 
the  judgment  must  be  reversed. 

Reversed  and  remanded. 

McClellan,  C.  J.,  Haralson  and  Denson,  J.J.,  cou- 
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Matthews  et  al.  v.  Mauldin  et  al. 

Bill  by  Wards  agwinst  Guardian  and  Sureties  of  Bond 
to  Cwnpcl  ISettlcment 

1.  Guardian  and  ward;  jurisdiction  of  protate  courts  and  of  chan- 

cery courts. — The  jurisdiction  of  the  probate  courts  and  courts 
of  chancery  are  concurrent  in  matters  of  guardianship,  and 
the  ward  has  an  unqualified  right  of  electing  the  forum  In 
which  he  will  seek  a  settlement  of  the  guardianship. 

2.  Same;  when  final  settlement  in  probate  court  void. — ^When  final 

settlement  made  in  the  probate  court  by  a  guardian  before 
his  resignation  or  removal,  and  during  the  minority  of  the 
ward,  is  void  for  want  of  Jurisdiction  of  said  court. 

3.  Liability  of  different  sets  of  sureties  on  guardian's  bond. — A  bill 

by  a  ward  against  the  guardian  and  several  sets  of  sureties 
on  his  bond  is  not  bad  on  the  ground  for  misjoinder,  and 
multifariousness. 

4.  Same;  execution  of  bond. — A  guardian's  bond  executed  by  the 

bondsmen  and  not  by  the  guardian  is  good  as  a  common  law 
liability. 

6.  Same;  liability  of  sureties  on  the  first  bond. — The  sureties  on 
the  old  bond  of  the  guardian  are  liable  for  any  devastavit 
prior  to  their  relesise  on  the  approval  of  the  new  bond. 

6.  Same;  liability  of  new  bondsmen. — The  sureties  on  a  new  bond 
of  a  guardian  are  liable  on  said  bond  for  misappropriations 
by  the  guardian  before  the  making  of  a  new  bond  upon  the 
ground  of  the  guardian's  obligation  to  make  a  true  account. 

Appeal  from  the  Chancerj^  Court  of  Dale. 

Heard  before  the  Hon.  W.  L.  Parks. 

This  was  a  bill  in  equity  filed  by  Whiteford  Mauldin 
and  Mary  Mauldin,  minors,  by  their  guardian  and  next 
friend,  L.  C.  Mauldin,  against  W.  G.  Matthews,  S.  M. 
Blackmon,  W.  B.  Sanders,  R.  F.  Harper,  J.  N.  Mosely, 
Jasper  Garner,  J.  N.  Sandsbury,  D.  G.  May  and  W.  R. 
Painter,  for  the  purpose  of  bringing  Matthews,  their 
guardian,  to  a  settlement.  The  bill  alleged  that  the  com- 
plainants were  minors  ,  and  that  Matthews  on  the  10th 
day  of  May,  1893,  had  been  appointed  by  the  probate 
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judge  of  Dale  county,  their  guardian  and  that  he  had 
given  bond  in  a  certain  amount  with  the  respondents, 
Blackmon,  Sanders,  Harper,  Mosley,  Garner  and  Sands- 
bury,  as  sureties.  That  on  the  2nd  of  June  thereafter, 
Blackmon  filed  a  petition  in  said  probate  court  against 
Matthews,  praying  that  Matthews  give  a  new  bond,  and 
that  the  said  Matthews  on  the  3d  day  of  July  next  there- 
after file<]  a  bond  which  was  approved  by  the  probate 
court,  said  bond  being  executed  by  D.  G.  May,  W.  R. 
Painter,  and  J.  N.  Sandsbury  as  sureties,  Matthews  him- 
self not  signing  the  same;  that  there  was  no  order  of  the 
probate  court  discharging  said  first  bondsmen ;  that 
thereafter  the  probate  court  of  Dale  county  ordered  Mat- 
thews to  give  a  new-  bond  and  to  make  a  final  settlement 
and  upon  the  said  Matthews'  failure  to  come  in  court, 
the  court  proceeded  to  state  the  account,  and  rendered  a 
decree  for  a  certain  amount  in  favor  of  the  complain- 
ants, and  also  reciting  in  said  decree  that  the  said  Mat- 
thews was  removed  as  such  guardian  for  having  failed 
to  make  bond. 

Painter,  surety  on  the  second  bond,  demurred  to  said 
bill  on  the  ground  that  the  bill  failed  to  show  that  the 
principal,  Matthews,  signed  said  bond;  that  said  bond 
was  multifarious,  and  that  there  was  an  improper  join- 
der of  parties  respondent.  He  also  moved  to  dismiss  said 
bill  for  want  of  equity.  The  court  overruled  said  demur- 
rers and  motion. 

The  said  Blackmon,  Sanders  and  Harper,  demurred 
to  said  bill  on  the  grounds  that  said  bill  was  multifari- 
ous; that  there  was  improper  joinder  of  party  respond- 
ents; that  the  bill  showed  that  they  had  been  discharged 
by  the  taking  and  making  of  a  new  bond ;  and  that  said 
cause  a^ainfJt  them  was  barred  by  the  statute  of  limita- 
tions. They  also  moved  to  dism^'ss  said  bill  for  want  of 
equity.  The  court  also  overruled  these  demurrers  and 
motion.  The  respondents  above  named  then  filed  an- 
swers setting  up  substantially  the  same  points  as  raised 
bv  demurrer  and  that  the  probate  court  had  discharged 
the  said  Matthews,  their  principal  from  further  liabil- 
ity, and  that  the  chancery  court  had  no  jurisdiction  to 
bring  the  said  guardian  to  a  settlement. 
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The  facts  shown  by  the  evidence  in  the  case  are  sub- 
stantially as  averreil  in  the  bill. 

Upon  the  final  hearing  on  the  pleadings  and  proof,  a 
decree  was  rendered,  granting  the  relief  prayed  for  in  the 
bill.  Defendants  appeal  and  assign  as  error  said  final 
decree  and  the  rulings  upon  said  demurrers  and  motions. 

SoLLiE  &  KiRKLAND,  for  appellant. — Surety  is  a  prom- 
ise to  answer  for  the  debt,  default  or  miscarriage  of  an- 
other.—«fafe  V.  Parker,  72  Ala,  181. 

For  the  obligee  to  accept  a  bond  and  approve  it  where 
the  principal  has  not  signed  it,  he  thereby  permits  a 
fraud  on  the  surety  and  they  are  not  bound. — Board  of 
Education  v.  Sweeney,  48  N.  W.  Rep.  302 ;  Penn  v.  Ham- 
ilUm,  27  Orat.  Va.  Rep.  337;  Ward  v.  Chum,  18  Grat. 
Vau  Rep.  802;  8  Am.  Dei*.  749;  Hail  v.  Parker,  37  Mich. 
590;  State  Bank  r.  Emns,  15  N.  J.  L.  155;  People  v. 
Stacy,  74  Cal.  273;  Oldham  ^^  Brown,  28  Ohio  41. 

There  must  be  an  order  of  the  probate  court  discharg- 
ing the  old  bondsmen  before  they  are  relieved  of  liabil- 
ity.— Hamner  v.  Mason,  24  Ala.  480;  Jones  v.  Ritter^s 
Admr.,  56  Ala.  28tK 

The  money  having  been  converted  to  the  guardian's 
own  use  before  this  appellant  signed  the  bond.  Appel- 
lant not  liable. — Henderson  v.  Henderson,  58  Ala.  582; 
May  V,  Duke,  61  Ala.  63. 

Worthy,  Gardener  &  J.  E.  Acher,  for  other  appel- 
lants.— Wards  must  make  an  election  of  which  sets  of 
sureties  they  should  proceed  against. — Lee  v.  Lee,  67 
Ala.  406 ;  Field  v.  (hares^  68  Ala.  1 7.  Where  a  new  bond 
i»-'  given  and  the  old  bond  having  been  relieved,  the  new 
bond  is  liable  for  misappropriation  of  the  wards,  funds 
l)efore  it  was  given. — Foster  v.  Wise,  46  Ohio  St.  20;  Pin- 
kerstaff  v.  People,  59  111.  148 ;  Bobo  v.  Vaiden,  20  S.  C. 
271;  Morris  t\  Morris;  9  Hik.  814;  Schofidd  v.  Church- 
hilh  77  N.  Y.  565;  State  v.  Burning,  74  Mo.  87;  Phillips 
V.  Brazelj  14  Ala.  746;  see  also  Russell  v.  McDougall.  3 
S.  Marsh  Rep.  234;  Governor  v.    Robbrns,    7   Ala.    49; 
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i^tcal  i\  Graves,  68  Ala.  17 ;  Lovelass  v,  Hutchinson,  l(te 
Ala.  417. 

Foster,  Samford  &  Carroll,  c(mtra. — Wards  have  a 
right  to  bring  their  guardian  and  their  sureties  on  his 
bond  to  a  settlement  in  the  chancery  court. — Haley  v. 
Boi/d,  64  Ala.  401.  A  settlement  of  a  guardian  is  void 
when  made  before  he  resigns  or  is  removed. — Glass  v. 
Glass,  76  Ala.  371;  Glass  t\  Glam,  80  Ala.  242;  Lee  v, 
Lee,  67  Ala.  418;  Lewis  v.  Lewis,  57  Ala.  630.  It  is  both 
proper  and  important  that  the  sureties  on  the  two  bonds 
should  be  brought  in  together  in  one  suit. — Self  v.  Blount 
Vo.,  27  South.  554;  Dallas  County  v.  Timberlake,  54  Ala. 
403. 

The  second  bondsmen  of  a  guardian  are  liable  for 
funds  of  the  ward  converted  to  the  guardian's  own  use 
before  the  taking  and  approval  of  the  second  bond. — 
Whitworth  r.  Oliver,  39  Ala.  293;  Motwwell  v.  Hudson, 
80  Ala.  268. 

ANDERSON,  J.— The  complainants,  manors,  filed 
their  bill  by  next  friend,  against  their  guardian  and  two 
sets  of  sureties  on  his  official  bonds  for  the  purpose  of 
bringing  the  said  guardian,  to  a  settlement. 

The  jurisdiction  of  the  probate  court  and  the  court  of 
chancery  are  concurrent  in  matters  of  guardianship,  and 
the  ward  has  an  unqualified  right  of  electing  the  forum 
in  which  he  will  seek  a  settlement. — Haley  v.  Boyd,  64 
Ala.  399.  And  a  final  settlement  made  in  the  probate 
court  by  the  guardian  before  his  resignation  or  removal 
and  during  the  minority  of  his  ward,  is  void  for  want  of 
jurisdiction  of  the  probate  court. — Glass  v.  Glass,  80 
Ala.  241;  Glass  r.  Glass,  76  Ala.  368;  Lewis  v.  Aired, 
57  Ala.  628;  Lee  v,  Lee,  67  Ala.  406. 

A  bill  by  a  ward  against  the  guardian  and  several  sets 
of  sureties  on  his  official  bonds,  i^  not  liable  to  objection 
on  ground  of  misjoinder,  multifariousness  and  want  of 
equity,  and  the  demurrers  were  properly  overruled  by  the 
chancellor. — Dallas  County  v.  Timberlake,  54  Ala.  403. 

When  one  of  the  sureties  filed  his  application,  under 
the  statute,  for  release  from  the  old  bond,  the  guardian 
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was  ordered  to  make  a  new  bond  and  it  appears  that  the 
new  one  was  signed  by  Painter,  et  al.,  but  that  it  was 
never  executed  by  the  principal,  Matthews.    If  the  bond 
was  not  executed  by  the  principal,  which  fact  is  undis- 
puted, it  is  not  a  statutory  bond  and  did  not  authorize 
the  issuance  of  execution  under  the  statute.    The  bond, 
however,  is  good  under  §  2282  of  the  Code  of  1896  as  a 
common  law  liability. — Painter  v.  Mauldin;  119  Ala.  88. 
(     The  sureties  on  the  old  bond  are  liable  for  any  dcvas- 
\  tavit  prior  to  their  release,  and  which  could  not  have 
I  been  sooner  than  the  approval  of  the  new  bond,  as  to  any 
'  of  them.— §  2280,  Code,  1896.  The  uncontroverted  evi- 
dence established  the  fact,  that  the  conversion  of  the 
trust  fund  was  long  before  the  execut^'on,  by  the  sureties 
of  the  new  bond.    Matthews  testified  that  he  used  |100.09 
of  the  fund  as  soon  as  he  got  it  to  pay  a  debt  that  he 
owed  and  deposited  the  balance  with  the  "Dov.iing  Com- 
pany" to  his  individual  credit ;  that  it  is  not  now  on  de- 
posit and  that  he  never  used  any  of  the  money  for  the 
use  of  his  wards.     This  was  clearly  a  conversion  and 
fastened  the  liability  on  the  sureties  on  the  old  bond. 
Hendcrsim  r.  Henderson,  58  Ala.  582 ;DeJarnett  v,  De- 
Jarnctt,  41  Ala.  708;  McLeroy  v.  Thompson,  42  Ala.  656. 
The  misappropriation  having  taken-  place,    long  be- 
fore the  making  of  the  new  bond,  the  next  question  pre- 
sented for  our  consideration  is;  are  the  sureties  on  the 
new  bond  liable?    The  authorities  upon  this  subject  are 
^  not  entirely  harmonious.  The  prevailing  rule,  however, 
and  the  one  to  which  we  adhere,  holds  them  liable,  upon 
the  ground  of  the  guardian's  obligation  to  make  true 
account. — 15  Am.  &  Eng.  Ency.  Law,  p.  119  and  cases 
cited  in  note  4;  Whiiirorth  i\  Oliver,  39  Ala.  293;  Mo- 
doirell  V.  Hudson,  80  Ala.  268;  Lee  v.  Lee,  67  Ala.  406. 
The  decree  of  the  chancellor  is  aifirmed. 

McClellan,  C.  J.,  Tyson,  and  Simpson,  J.J.,  concur- 
ring. 
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Schwarz,  Rosenbaum  &  Co.  et  al.  v. 
Barley  et  aL 

Bill  in  Equity  to  set  aside  Fraudulent  Conveyances, 

1.  Appeal;  when  taken  from  decree  dismissing  hilh — Where  a  cause 
in  a  chancery  court  is  submitted  for  a  decree  upon  a  motion 
to  dismiss  for  the  want  of  equity,  and  upon  demurrers,  and 
the  chancellor  renders  a  decree  sustaining  the  motion  to  dis- 
miss the  bill  for  the  want  of  equity,  and  orders  that  the  bill 
be  dismissed  out  of  court,  such  decree  is  a  final  decree,  from 
which  an  appeal  may  be  prosecuted  any  time  within  a  year 
from  its  rendition. 

2  Fraudulent  conveyances;  sale  of  property  hy  partnership. 
Where  upon  the  dissolution  of  a  partnership,  it  is  stipulated 
in  the  agreement  providing  therefor  that  one  of  the  parties 
should  take  the  partnership  property  and  pay  the  partnership 
debts,  and  after  delivery  of  the  partnership  property  to  him, 
said  partner,  so  assuming  the  debt,  makes  a  fraudulent  sale 
of  said  property,  such  property,  in  the  hands  of  the  fraudu- 
lent vendee,  is  liable  to  the  payment  of  the  partnership  debts, 
and  can  be  subjected  thereto  by  creditors  of  the  partnership. 

Appeal  from  the  Chancery  Court  of  Marengo. 

Tried  before  the  Hon.  Thomas  H.  Smith. 

The  bill  in  this  case  was  filed  by  the  appellants  as 
creditors  of  the  firm  of  Barley  and  Matkins,  against  the 
appellees,  Eugene  A.  Barley  and  Lamar  Matkins  and 
Maggie  AValston. 

It  was  averred  in  the  bill  that  the  complainants  were 
creditors  of  the  firm  of  Barley  and  Matkins,  which  firm 
was  composed  of  the  defendants,  Eugene  A.  Barley  and 
Lamar  Matkins;  that  subsequent  to  the  complainants 
becoming  creditors  of  said  firm,  there  w^as  a  dissolution 
of  the  finn  by  mutual  agreement  between  the  parties,  in 
which  agreement  it  was  agreed  and  understood  between 
them  that  the  said  Lamar  Matkins  should  assume  and 
pay  all  indebtedness  of  said  partnership;  that  Barley 
should  retire  from  the  firm,  and  that  by  virtue  of  said 
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agreement  of  dissolution,  the  partnership  debt  should 
be  assumed  and  paid  by  said  Matkins;  that  a  short 
time  after  said  dissolution,  the  defendant,  Matkins,  in 
disregard  of  said  agreement,  and  with  the  intent  to  hin- 
der, delay  and  defraud  the  creditors  of  said  firm,  did 
execute  to  Mrs.  Maggie  Walston  a  bill  of  sale  of  all  of 
the  stock  of  goods,  wares,  merchandise,  etc.,  which  for- 
merly belonged  to  said  firm ;  said  property  amounting  to 
$895.79 ;  that  the  consideration  of  said  transfer  w^as  an 
alleged  indebtedness  which  the  said  Matkins  claimed  to 
owe  Mrs.  Walston.  It  was  then  averred  that  said  con- 
sideration as  expressed  in  the  bill  of  sale  was  simulated 
and  fraudulent,  and  that  said  sale  was  fraudulent  and 
void,  and  was  made  for  the  purpose  of  hindering  de- 
laying and  defrauding  the  creditors  of  said  partnership; 
and  that  as  a  term  of  said  sale,  the  said  Matkins  re- 
served a  benefit  in  that  he  was  to  take  charge  of  and  sell 
said  goods,  and  retain  a  pait  of  the  purchase  money 
thereof  for  his  senice. 

It  was  further  averred  in  the  bill  that  since  said  sale 
to  Mrs.  Walston,  she  and  the  plaintiff,  Matkins,  had 
disposed  of  all  or  nearly  all  of  the  said  goods.  The 
prayer  of  the  bill  was  that  said  sale  from  Matkins  to 
Mrs.  AValston  be  declared  fraudulent,  null  and  void,  and 
that  a  personal  judgment  be  rendered  against  Mrs.  Wal- 
ston for  the  amount  of  the  property  which  had  been  sold 
and  conveyed  by  her,  and  that  the  balance  of  the  goods 
remaining  unsold  be  subject  to  the  payment  of  complain- 
ants' debt.  The  defendants  moved  to  dismiss  the  bill 
for  the  want  of  e<iuity.  and  upon  the  ground  stated  in 
varying  averjnents  that  the  property  conveyed  by  Mat- 
kins to  Mrs.  Walston  was  the  separate  property  of 
Matkins,  and  as  it  was  shown  not  to  exceed  in  value 
$1,000.  the  complainants  could  not  complain  of  said  sale, 
because  the  said  Matkins  was  entitled  to  claim  the  same 
as  exempt  to  him. 

The  defendants  also  demurred  to  the  bill  upon  the 
same  ground.  On  the  submission  of  the  cause  upon  the 
motions  to  dismiss  and  the  demurrers,  the  Chancellor 
rendered  the  following  decree: 
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"Now,  on  consideration  thereof,  I  am  of  opinion  that 
both  the  motion  and  demurrer^s  should  be  sustained. 
It  is  therefore  ordered,  adjudged  and  decreed  that  said 
demurrers  be  and  they  hereby  are  sustained.  It  is  fur- 
ther ordered,  adjudged  and  decreed  that  the  motion  to 
dismiss  the  bill  of  complaint  for  want  of  equity,  be  and 
the  same  hereby  is  sustained,  and  the  bill  of  complaint 
dismissed  out  of  this  court."  This  decree  was  rendered 
on  June  16th,  1902.  On  July  21st,  1902,  an  appeal  was 
taken  and  security  for  costs  given.  In  this  court  the 
complainants  assign  as  error  the  rendition  of  said  de- 
cree, sustaining  the  demurrers,  and  the  motion  to  dis- 
miss. 

J.  M.  Miller,  for  appellant. — The  bill  contained 
equity  and  should  not  have  been  dismissed. — Aiken  v. 
Steiner  &  Uiihman,  98  Alaw  355.  The  bill  should  not  be 
dismissed  for  want  of  equity  when  it  can  be  amended  so 
as  to  give  it  equity,  and  this  bill  could  be  amended  by 
asserting  the  insolvency  of  the  parties  sb  as  to  bring  it 
within  the  case  of  the  98  Alabama  above  referred  to. 
Aiken  v.  Steiner  d  Lohman,  98  Ala.  355;  Kyle  v.  Mary 
Lee  Coal  &  RaiUcay  Co.  et  ah,  112  Ala.  606 ;  3rd  Mayfield 
Digest  333.  The  bill  should  not  have  been  dismissed  in 
vacation  without  givijig  the  appellants  a  chance  to 
amend. — Blackwell  et  als,  v.  Fitzgerald,  130  Ala.  584. 

Cantebrtjry  &  Gilder,  contra, — The  appeal  was  not 
taken  within  30  days  as  is  required  bv  law. — Kitchen 
V,  Moye,  17  Ala.  143;  Allen  v.  Elliott,  67  Ala.  432;  Ex 
parte  James,  125  Ala.  119;  Anniston  Electric  d  Oas 
Co.  r.  Cooper,  34  So.  R.  931.  The  bill  shows  that  the 
partnership  property  was  in  good  faith  conveyed  into 
separate  property.  This  was  done  in  this  case.  The 
creditors  cannot  complain  of  the  sale  of  Matkins  to 
Walston,  unless  they  had  an  equitable  lien  which  they 
could  enforce.  The  agreement  was  not  in  writing,  and 
this  suit  is  not  by  Barley  v.  Matkin,  but  creditors  against 
him.  There  is  no  such  trust  created,  that  will  avail 
to  the  benefit  of  the  creditors. — Reese  d  Hylan  v.  Brad- 
ford, et  al,  13  Ala.  837;  Evmi  v.  Winston,  74  Ala,  349; 
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Aiken  V.  Steiner  &  Lohman,  98  Ala.  355.  The  partner- 
ship property  having  been  converted  into  separate 
property,  the  defendant  Matkin  may  claim  his  exemp- 
tions.— Aiken  v,  Steiner  d  Lob  man,  98  Ala.  355;  Brinsan 
V.  Edwards,  94  Ala.  447. 

McCLELLAN,  C.  J. — The  right  of  appeal  exercised 
in  this  case  is  that  given  by  section  426  of  the  Code,  and 
not  that  given  by  section  427.  The  decree  dismissing  the 
bill  was  no  less  a  final  decree  for  that  it  was  rendered  on 
and  in  response  to  a  motion  to  dismiss  it  for  the  want 
of  equity.  There  has  been  a  practice  in  this  state  to 
grant  motions  to  dismiss  with  leave  to  amend.  Such 
decrees  while  they  granted  the  motion  to  dismiss  in  a 
way,  yet  did  not  in  reality  dismiss  the  bill  finally.  They 
were  in  the  nature  of  tentative  or  conditional  decrees  and 
not  final.  To  such  decrees  must  be  referred  the  provi- 
sion of  section  427  to  the  effect  that  from  a  decree  sus- 
taining a  motion  to  dismiss  a  bill  for  want  of  equity  an 
appeal  may  be  taken  within  thirty  days.  That  limita- 
tion Iocs  not  apply  w^here  the  motion  is  not  only  sus- 
tained but  the  bill  is  actually  and  absolutely  dismissed 
out  of  court.  The  decree  here  is  of  this  latter  class,  and 
was  appealable  any  time  within  a  year  from  its  rendi- 
tion. 

AVe  take  occasion  to  repeat  here  what  we  have  said  in 
some  recent  cases  that  the  practice  referred  to  of  thus 
conditionally  dismissing  bills  on  motion,  and  in  recog- 
nition of  which  the  provision  of  §  427  stated  above  was 
enacted,  was  a  bad  practice,  and  illogical,  and  should  not 
be  further  resorted  to. 

On  the  allegations  of  the  bill  the  complainants  had 
no  claim  on  the  stock  of  goods  growing  out  of  the  facts 
that  originally  it  had  been  the  property  of  the  partner- 
ship composed  of  Barley  &  Matkin  and  that  this  firm 
owed  the  debts  which  complainants  seek  to  recover  by 
subjecting  these  goods  or  their  proceeds,  for,  by  a  bona 
fide  and  valid  agreement  by  which  the  partnership  had 
been  settled  and  dissolved,  the  stock  of  goods  became 
the  individual  property  of  Matkin.     But  the  complain- 
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ants  were  creditors  of  Matkin  individually  as  well  as 
of  the  firm  of  Barley  &  Matkiu,  and  they  had  the  same 
rights  in  respect  of  this  stock  of  goods  in  Matkin's 
hands  as  if  it  had  all  along  been  his  individual  property, 
and  he  alone  owed  these  debts.  Unless  this  property 
was  exempt  to  Matkin,  these  complainants  had  a  right 
to  pursue  it  by  this  bill  into  the  hands  of  a  fraudulent 
purchaser  and  subject  it  or  its  proceeds  to  the  payment  of 
their  claims.  The  allegations  of  the  bill  show  that  Mat- 
kin made  a  transfer  of  the  goods  to  Mrs.  AA^alston  with 
intent  to  hinder  or  delay  or  defraud  his  creditors,  that 
she  participated  in  this  intent,  that  the  consideration 
paid  by  her  was  simulated  or  inade(|uate,  that  Matkin 
reserved  a  benefit  to  himself  in  the  transaction,  to  wit, 
employment  in  the  sale  of  the  goods  and  a  share  of  their 
proceeds,  and  that  the  goods  have  been  disposed  of  by 
Mrs.  AValston  and  she  and  Matkin  now  have  the  pro- 
ceeds, etc.  Of  course,  if  this  stock  of  goods  was  all  the 
property  owned  by  Matkin  and  its  value,  as  the  bill  al- 
leges, was  less  than  one  thousand  dollars,  the  complain- 
ants were  not  hindered  or  delayed  or  defrauded  by  this 
transaction  since  they  could  not  have  subjected  the  goods 
had  they  remained  in  the  hands  of  their  debtor,  being  se- 
cured to  him  by  the  exemption  statute.  But  the  bill 
does  not  show  that  this  was  all  the  property  Matkin 
owned,  or,  even  that  he  was  insolvent :  So  it  cannot  be 
said  that  bill  shows  complainants  have  not  been  injured 
by  this  alleged  fraudulent  transaction.  For  aught  that 
appears  Matkin  may  have  had  other  property,  which 
with  this,  amounted  to  twice  the  exemption  allowed  him, 
and  he  may  claim  that  other  property  and  not  this  as 
exempt,  indeed  he  may  have  already  filed  his  claim  of 
exemption  embracing  such  other  property  and  not  this. 
Hence  our  conclusion  that  this  bill  has  equity  to  reach 
this  property  or  its  procetnls  as  Matkin's  individual 
property  to  the  debts  which  he  owes  individually  to  the 
complainants,  and  that  of  consequence  the  motion  to 
dismiss  should  have  been  denied. 

The  assignments  of  demurrer  also  proceed  upon  the 
assumption  that  the  bill  shows  that  this  stock  of  goods 
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was  exempt  property.  As  it  does  not,  the  demurrer 
should  also  have  been  overruled. 

The  decree  below  must  be  reversed  and  a  decree  will 
be  here  entered  overruling  the  demurrer  and  the  motion 
to  dismiss  the  bill. 

Reversed  and  rendered. 

Tyson,  Simpson  and  Anderson,  J.J.,  concurring. 


Gillett  et  al.  v.  Higginn. 

Bill  in  Equity  for  Settlement  and  Dissolution  of  Part- 
nership,  and  for>  Appointment  of  Receiver. 

1.  Dissolution  of  partnership;  equity  of  bill  in  chancery. — ^Where 
one  of  the  members  of  a  partnership  has  been  excluded  from 
the  business  of  his  firm,  and  the  stock  of  goods  owned  by  the 
firm  has  been  taken  into  the  possession  of  the  other  mem- 
ber of  the  partnership  in  collusion  with  a  third  party,  the 
partner  so  excluded  can  maintain  a  bill  for  the  dissolution 
of  the  partnership. 

2  Dissolution  of  partnership;  appointment  of  receiver. — Where  a 
bill  is  filed  seeking  a  dissolution  of  a  partnership,  and  it  sat- 
isfactorily appears  that  the  complainant  will  be  entitled  a 
decree  for  dissolution,  it  is  proper  to  appoint  a  receiver  of 
the  partnership's  assets  in  business. 

3.  Same;  same. — Where  a  bill  is  filed  for  the  settlement  and  disso- 

lution of  a  partnership,  and  the  complainant  also  asks  for  the 
appointment  of  a  receiver,  and  it  is  averred  that  the  defend- 
ant partner  sold  out  the  firm's  goods,  and  turned  over  the 
business  to  strangers,  to  the  utter  exclusion  of  the  complain- 
ant, and  in  utter  disregard  of  his  rights  and  interests,  there 
is  made  out  a  prima  facie  case  for  the  appointment  ef  a  re- 
ceiver even  without  notice  of  the  application. 

4.  Appeal  does  not  lie  from  refusal  of  court  to  vacate  an  order  ap- 

pointing a  receiver. — An  appeal  does  not  lie  from  the  refusal 
of  the  court  to  vacate  an  order  appointing  a  receiver;  such 
order  being  merely  interlocutory,  and  not  being  one  from 
which  under  the  statute  an  appeal  can  be  taken. 
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Appeal  from  the  City  Court  of  Bessemer  in  Equity. 

Heard  before  the  Hon.  B.  C.  Jones. 

The  bill  in  this  case  is  distinctively  one  for  the  dis- 
solution and  settlement  of  a  copartoerskip  between 
the  complainant,  M.  M.  Higgins  and  the  defendant, 
George  A.  Gillett.  - 

It  is  averred  that  on  or  about  the  1st  day  of  August, 
1904,  that  said  George  A.  Gillett  and  complainant  en- 
tered into  a  partnership  known  as  the  Bessemer  Paint 
&  Wall  Paper  Company,  and  that  they  w^ere  each  one- 
half  owners  of  the  business  and  stock  of  goods,  worth 
between  seven  hundred  and  a  thousand  dollars,  and  that 
they  operated  said  business  until  on  or  about  the  25th 
of  August,  1904,  at  which  time  complainant  was  ejected 
and  forced  out  of  the  partnership  store  under  threats  of 
violence,  accompanied  with  weapons,  by  defendants 
Malcolm  and  Will  Chandler,  who  claimed  that  they  had 
purchased  the  goods  and  business  the  day  before  from 
defendant,  G.  A.  Gillett,  wiho  assisted  said  Chandlers 
in  the  ejection  of  complainant,  thereby  keeping  him  out 
of  his  place  of  business,  and  said  stock  of  goods  and  bus- 
iness out  of  his  possession,  depriving  him  of  any  inter- 
est therein. 

It  is  further  alleged  that  said  Chandlers  with  the  as- 
sistance of  said  Gillett  have  taken  charge  of  said  store 
and  business,  under  the  name  of  Chandler  Brothers, 
and  have  bougiht  another  stock  of  goods  and  mixed  and 
mingled  them  wMth  the  stock  of  goods  of  complainants 
firm;  that  the  said  Gillett  is  staying  in  the  store  as- 
sisting in  carrying  on  the  business,  and  refuses  to  render 
any  accounting  of  the  said  business  or  stock,  or  of  the 
accounts  owing  the  firm,  and  refuses  to  surrender  any 
funds  or  goods  to  complainant  or  to  account  to  com- 
plainant for  the  same,  and  he  believes  that  defendants 
Are  in  collusion  with  each  other  in  depriving  complain- 
ant of  his  business  and  any  interest  in  said  partneri^ihip. 

It  is  further  charged  that  said  firm  of  which  plaintiff 
was  a  member,  kept  a  set  of  books,  showing  the  debits 
and  credits  of  the  firm,  and  defendants  refu«ie  to  allow 
complainant  the  possession  or  inspection  of  said  books; 
that  said  business  was  profitable  and  was  conducted  on 
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a  paying  basis,  and  by  reason  of  his  ejection  therefrom, 
he  has  been  greatly  damaged. 

The  prayer  of  the  bill  was  for  the  dissolution  of  said 
firm  by  a  proper  decree  of  the  court;  that  defendants 
be  re(iuired  to  produce  and  file  with  the  register  of  the 
court  all  papers  and  books  pertaining  to  the  business 
of  said  firm;  that  they  be  required  to  make  a  full  list 
of  the  stock  on  hand  at  the  time  said  Chandlers  claim 
to  have  bought  out  said  business;  to  show  what  moneys 
have  been  collected  on  accounts  due  said  firm ;  that  the 
defendants  be  brought  to  an  accounting  between  the 
complainant  and  said  Gillett,  etc.,  etc. 

By  a  supplemental  bill  filed  on  the  7th  of  September, 
1904,  the  complaint  charged  that  defendants  were  daily 
disposing  of  said  stock  of  goods,  and  if  allowed  to  pro- 
ceed, the  entire  stock  will  soon  be  disposed  of,  and  irre- 
parable injury  will  be  inflicted  on  complainant  unless 
said  stock  of  goods  is  taken  into  the  custody  of  the  court. 
It  is  also  chai'ged  that  defendants  are  each  worth  less 
than  their  statutory  exemptions  under  the  laws  of  this 
State,  and  prayed  for  the  appointment  of  a  receiver  to 
take  possession  of  said  partnership  property,  to  make  an 
accounting  of  all  tihings  pertaining  to  said  partnership 
and  wind  up  its  affairs  under  the  directions  of  the  court. 

The  defendants  in  answer  do  not  deny  that  the  copart- 
nership between  complainant  and  said  Gillett  existed 
as  alleged  in  the  bill.  They  allege  that  about  the  22nd 
of  August,  1904,  they  bought  and  took  possession  of 
said  stock  of  goods,  though  they  do  not  allege  from 
whom,  and  ran  the  business  since  that  time;  that  since 
then  thev  removeil  a  stock  of  wall  paper,  etc.,  to  the 
place  of  business  of  said  Bessemer  Paint  &  Wall  Paper 
Company,  worth  about  fSOO.OO,  and  had  bought  and 
added  other  goods  to  about  $750.00,  and  the  value  of  the 
vv'hole  stock  was  worth  about  f  1,500.00;  that  all  the 
stock  they  purchased  from  said  Wall  Paper  Company, 
and  all  thvv  added  thereto,  including  horse  and  wagon, 
had  been  seized  by  the  receiver,  which  will  work  irre- 
parable injury  to  the  defendants. 

Vol   142. 


Digitized  byLjOOQlC 


i»^4  3  OP^  ALABAMA.  447 

[Gillett  et  al.  v.  Higgins.] 

It  appears  that  the  court  appointed  a  receiver  as 
prayed  for,  first  requiring  the  plaintiff  to  execute  a  bond 
in  the  sum  of  $500.00,  payable  to  defendants,  condition- 
ed to  pay  them  any  damage  which  any  person  may  sus- 
tain by  the  appointment  of  a  receiver,  if  said  appoint- 
ment should  be  vacated.  The  receiver  was  aJso  required 
to  execute  a  bond  properly  conditioned  payable  to  the 
register  of  the  court,  which  bond  was  duly  executed  and 
approved. 

The  defendants  moved  the  court  on  the  12th  day  of 
September,  1904,  for  reasons  set  out  in  their  motion,  to 
vacate  and  annul  the  appointment  of  the  receiver,  which 
was  set  down  to  be  heard  on  the  15th  of  the  month  and 
which  on  the  hearing  was  overruled. 

The  defendants  appeal,  and  assign  as  error  the  decree 
of  the  court  appointing  the  receiver,  and  the  decree  of 
the  court  refusing  and  overruling  the  motion  to  vacate 
and  annul  the  appointment  of  the  receiver. 

J.  A.  EsTES,  for  appellant. — Section  799  of  the  Code 
provides  for  the  appointment  of  a  receiver  upon  applica- 
tion in  writing,  and  this  application  we  insist  should  be 
made  independent  of  the  bill,  and  there  was  no  applica- 
tion made  in  the  case  at  bar.  The  appointment  of  the 
receiver  was  made  in  this  case  without  notice  to  the  re- 
spondents, and  that  too  without  any  emergency  or  ne- 
cessity therefor  being  shown. 

PiNKNEY  Scott,  contra. — The  original  bill  and  the 
supplement  thereto,  together  with  the  affidavits  in  this 
case  show  that  the  complainant  was  entitled  to  a  disso- 
lution of  the  partnership  and  to  an  accounting  between 
himself  and  Gillett. — Moore  v.  Price,  116  Ala.  247. 

Wherever  a  bill  is  filed  seeking  a  dissolution  of  a  part- 
nership, and  it  satisfactorily  appears  that  the  complain- 
ant will  be  entitled  to  a  decree  for  dissolution,  a  receiver 
will  be  appointed  of  course.  The  reason  beinc:  that  the 
same  causes  which  would  justify  a  decree  for  dissolution 
generallv  justify  the  appointment  of  a  receiver. — Bard 
V.  Oinfffianty  54  Ala.  466. 
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There  can  be  no  question  in  this,  but  that  this  cause 
would  fall  within  the  rule  and  the  circumstances  clearly 
bear  it  out,  that  notice  necessary  to  the  defendants, 
praying  for  the  appointment  of  a  receiver  and  the  affi- 
davit attached  to  the  supplemental  bill  go  to  show  that 
these  defendants  were  insolvent  and  they  were  disposing 
of  the  property  belonging  to  the  Bessemer  Paint  &  Wall 
Paper  Company  at  the  time  the  supplemental  bill  was 
filed  and  in  all  cases,  such  circumstances  dispense  with 
the  notice. — Iricin  v.  Eveijson,  95  Ala.  64;  Ashurst  v. 
Lehman,  Durr  &  Co,,  86  Ala.  370 ;  Word  v.  Word,  90  Ala. 
M\Heard  v.  Murray,  Dibbrell  d  Co.,  93  Ala.  127;  Butts 
V,  Broughton,  72  Ala.  295;  Hendrix  v.  Amr,  Freehold 
Land  Mcyrt.  Co.,  95  Ala.  314. 

HARALSON,  J. — The  action  taken  by  the  defendants 
in  excluding  the  complainant  from  the  business  of  his 
firm,  as  set  up  in  the  bill,  presented  a  sufficient  cause 
for  the  dissolution  of  the  partnership  by  the  court  of 
equity  on  the  application  of  the  complaint. — Moore  v. 
Price,  116  Ala,  247 ;  Meaiher  v.  Cox,  37  Ala.  201 ;  17  Am. 
&  Eng.  Ency.  Law,  (1st  Ed.)  1106-7. 

While  the  taking  into  the  custody  of  the  court  the  part- 
nership effects,  was  a  stringent  measure,  not  to  be  re- 
sorted to  except  remedially,  yet  it  rest^  largely  within  the 
discretion  of  the  court;  and  the  authorities  affirm,  as 
a  general  rule,  "that  when  a  bill  is  filed  seeking  a  dis- 
solution of  a  partnership,  and  it  satisfactorily  appears 
that  the  complainant  will  be  entitled  to  a  decree  for  dis- 
solution, a  receiver  will  be  appointed  of  course." — Bard 
V.  Bingham,  54  Ala.  463 ;  Briarfield  Iron  Works  v.  Fos- 
ter, lb.  622;  Bank  v.  U.  S.  ^.  &  L.  Association,  104  Ala. 
297. 

The  steps  taken  by  complainant's  partner,  Gillett,  in 
selling  out  the  firm's  goods  and  turning  over  the  busi- 
ness to  strangers  in  the  manner  averred  were  radical 
and  extraordinary,  and  in  utter  disregard  of  complain- 
ant's rights  and  interests,  making  a  prima  facie  case  for 
the  appointment  of  a  receiver,  even  without  notice  of 
the  application. — Hendrix  v.  A.  F.  L.  M.  Co.,  95  Ala. 
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316;  Ashnrst  v.  Lehman  Durr  d  Compcmy,  86  Ala.  370. 
Here  the  matter  of  the  appointment  of  the  receiver,  was 
brought  forward  by  supplemental  bill,  the  receiver  was 
appointed  on  the  8th  of  September,  and  qualified  by  ex- 
ecuting the  bond  prescribed  on  the  9th,  a  motion  was 
made  to  discharge  him  on  the  12th,  which  was  set  for 
hearing  on  the  15th  of  September  and  overruled. 

We  have  not  been  shown  nor  have  we  ascertained 
wherein  the  court  erred  in  the  appointment  of  the  re- 
ceiver. 

No  appeal  lies  from  the  refusal  of  the  court  to  vacate 
an  order  appointing  a  receiver,  such  an  order  being 
merely  interlocutory. — Miller  t\  Lehman,  Duit  &  Co., 
87  Ala.  519. 

AflBirmed. 

McClellan,  C.  J.,  DowDELL  and  Denson,  J. J.,  con- 
curring. 


Snead  i\  Bell. 

Action  for  Alleged  Breach  of  Verbal  Cmitract. 

Assignment  of  choses  in  action:  suit  may  "be  "brought  in  name  of 
assignee.  The  equitable  title  of  an  assignee  to  chose  in  ac- 
tion will  be  recognized  by  courts  of  law,  and  suit  may  be 
brought  in  the  name  of  the  assignor. 

Assignment  of  verbal  contract;  if  not  for  payment  of  money ^ 
need  not  be  prosecuted  in  name  of  party  really  interested; 
Sec.  28  Code. — When  an  assigned  contract  or  agreement  to  sell 
an  amount  of  cotton  at  a  stipulated  price,  the  breach  of  which 
is  relied  upon  for  a  recovery,  is  not  for  the  payment  of  money, 
either  express  or  implied,  it  is  not  governed  by  section  28  of 
the  Code,  which  requires  the  action,  where  such  is  the  case, 
to  be  prosecuted  in  the  name  of  the  party  really  interested. 

Same;  when  contract  not  within  provisions  of  Sec.  876  Code. 
An  assigned   verbal   contract  for  the  sale  of  cotton  at  7% 
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cents  per  pound  is  not  within  the  provisions  of  Section  876 
of  the  Code,  which  authorizes  the  endorsee  to  maintain  an 
action  upon  all  bonds,  contracts  and  writings  for  the  pay- 
ment of  money  or  other  thing  or  the  performance  of  any  act 
or  duty,  assigned  to  him  by  endorsement. 

Appeal  from  Marsliall  Circuit  Court. 

Tried  before  the  Ilan.  J.  A.  Bilbro. 

This  actiou  was  brought  by  appellee,  Robert  N.  Bell, 
as  trustee  for  the  benefit  of  Knight,  Ileni*y  &  Co.,  a  do- 
mestic corjmration  against  appellant  John  H.  Suead. 
With  the  excepticm  of  those  counts  of  the  complaint 
which  were  withdrawn  by  the  complainant,  demurrers 
of  defendant  were  sustained  to  all  the  counts  except  the 
10th  and  11th,  which  are  as  follows:  "10.  The  plaintiff 
as  assignee  of  Knight,  Henry  &  Co.,  a  cotton  ccmipany 
corporation  for  the  benefit  of  the  creditors  of  said  Knight 
Henry  &  Co.,  claims  of  the  defendant  the  sum  of  two 

thousand  dollars  for  this;  that  on  or  about  the day 

of  April,  1901,  the  defendant  entered  into  an  agree 
ment  or  contract  with  the  said  Knight,  Henry  &  Co., 
whereby  he. agreed  to  sell  and  deliver  to  said  Knight, 
Henry  &  Co.,  at  Boaz,  Ala.,  six  hundred  and  fifty  bales 
of  cott(m  at  the  agrwd  price  of  7  3-4  cents  per  pcmnd  in 
consideration  of  the  said  Knig'ht,  Henry  &  Co.,  agreeing 
to  buy  said  cotton  at  said  price,  said  cotton  to  be  deliv- 
ered within  a  reasonable  time,  all  on  demand  of  said 
Knight,  Henry  &  Co.  That  the  said  Knight, 
Henry  &  Co.,  being  then  and  there  able,  willing, 
and  ready  to  perform  its  part  of  said  contract  on  or  about 
the  2nd  day  of  April,  1901,  demanded  said  cotton  of  said 
defendant  at  Boaz,  Ala.  But  the  said  defendant  failed 
and  refused  to  deliver  said  cotton  to  said  Knight.  Henry 
&  ('o.,  to  the  great  damage  of  said  Knight,  Henry  &  Co., 
which  said  right  of  action  is  now  the  property  of  said 
Robert  N.  Bell,  as  assignee  of  said  Knight,  Henry  &  Co." 

11.  ^'The  plaintiff  claims  of  the  defendant  two 
thousand  dollars  for;  That  on  or  about  the  1st 
day  of  April,  1901,  Knight,  Henry  &  Co.,  agreed 
to    buy    of    the    defendant    six    hundred     and    fifty 
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bales  of  cotton,  at  and  for  7  3-4  cents  per 
pound  and  to  accept  and  pay  for  the  same  when  the  said 
cotton  was  properly  classed  and  weighed  by  their  classer 
and  weigher.  That  the  said  defendant  agreed  to  sell  and 
deliver  said  650  bales  of  cotton  to  said  Knight,  Henry  & 
Co.,  at  Boaz,  Ala.,  at  and  for  7  3-4  cents  per  pound  to  be 
classed  and  weighed  by  the  weigher  and  classer  of  said 
Knight,  Henry  &  Co.  That  on  or  about  the  2nd  day  of 
April,  when  the  said  Knight,  Henry  &  Co.,  were  to  have 
the  said  cotton  Weighed  and  classed  by  their  weigher  and 
classer  and  ready,  willing  and  able  to  pay  for  the  same, 
said  defendant  notified  said  Knight,  Henry  &  Co.  that 
he  would  not  sell  and  deliver  it,  the  said  650  bales  of  cot- 
ton, and  failed  and  refused  to  sell  and  deliver  said  650 
bales  of  cotton,  to  Knight,  Henry  &  Co.,  to  the  great  dam- 
age of  said  Knight,  Henry  &  Co.,  which  said  cause  of  ac- 
tion, is  now  the  property  of  this  plaintiff  as  such  as- 
signee of  Knight,  Henry  &  Co.,  for  the  benefit  of  the  cred- 
itors of  said  Knight,  Henry  &  Co."  To  these  counts,  ap- 
pellant demurred  on  the  following  grounds:  ''To  counts 
10  and  11,  inclusive:  1.  To  each  of  said  counts,  de- 
fendant re-assigns  each  ground  of  demurrer  separately 
that  was  assigned  to  counts  1,  2  and  3  of  the  original 
complaint.  (These  grounds  of  demurrer  to  counts  1,  2 
and  3,  were:  1.  Because  it  is  not  shown  by  wbat  right 
plaintiff  sues  as  trustee  or  assignee;  because  this  suit 
on  the  allegations  of  each  count  can  be  maintained  only 
by  Knight,  Henry  &  Co. ;  because  the  creditors  of  Knight 
Henry  &  (^o.  are  not  proper  beneficial  plaintiffs  and  are 
insufficiently  described ;  because* the  names  of  the  credit- 
ors of  Knight,  Henry  &  Co.  are  not  set  out ;  4.  Because 
there  is  a  misjoinder  of  parties  plaintiff  in  this  suit  in 
this,  a  nominal  plaintiff  is  introduced  without  any  aver- 
ment showing  a  necessity  therefor;  because  there  is  a 
misjoinder  of  parties  plaintiff  in  this:  'Knight,  Henry 
&  Co.'  is  improperly  joined  with  their  creditors  as  bene- 
ficial plaintiffs.)  2.  Because  said  count  avers  that  if 
the  delivery  was  not  made  within  a  reasonable  time  it 
was  to  be  made  on  demand.  3.  Because  the  averment  of 
the  time  of  delivery  is  in  the  alternative  and  is  uncertain 
and  indefinite.     4.     Because  no  contract  to  deliver  at 
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Boaz  is  averred."  The  Court  overruled  these  demurrers 
and  the  defendant  excepted  and  assigns  such  ruling  as 
error.  The  defendant  then  filed  the  following  pleas :  1. 
The  defendant  denies  each  and  all  the  allegations  of  the 
complaint.  2.  The  defendant  says  that  R.  N.  Bell,  as 
assignee  or  trustee  as  alleged  is  not  the  beneficial  owner 
of  the  demand  sued  on.  3.  The  defendant  further  says 
that  the  plaintiff  R.  N.  Bell  is  not  the  owner  of  the  de- 
mand sued  on.  4.  The  defendant  further  says  that  he  is 
not  indebted  in  manner  and  form  as  alleged  in  the 
complaint."  The  plaintiff  moved  to  strike  the  2nd  and 
3rd  pleas,  which  motion  was  sustained.  The  defendant 
excepted  and  assigns  the  ruling  of  the  court  in  striking 
such  pleas  as  error.  Issue  was  joined  on  the  1st  and  4th 
pleas. 

On  the  trial  of  the  case,  the  plaintiff  introduced  ev- 
idence showing  that  the  freight  rate  from  Boaz  to  Sa- 
vannah, Ga.  on  flat  or  uncompressed  cotton  (the  cotton 
in  controversy  was  flat  or  uncompressed)  was  54  cents 
per  100  pounds ;  on  compressed  cotton  it  was  45  1-2  cents 
per  100  pounds,  and  that  the  rates  of  freight  from  Gun- 
tersville  to  Savannah  were  the  same  as  from  Boaz  to  Sa- 
vannah. To  the  introduction  of  this  evidence  the  defend- 
ant objected  on  the  ground  that  same  was  illegal,  irrele- 
vant and  immaterial.  The  Court  overruled  the  objec- 
tions, and  the  defendant  excepted,  and  assigns  the  ruling 
of  the  court  on  such  objections  as  error.  The  defendant 
testified  that  he  did  not  offer  to  sell  the  cotton  to  Knight, 
Henry  &  Co.  at  7  3-4  cents;  that  at  the  time  he  was  talk- 
ing to  their  Mr.  Henry  over  the  telephone,  he  had  three 
telegrams  in  his  hand  and  that  he  went  direct  to  the  tel- 
egraph office  from  the  telephone  office,  and  sent  the  tele- 
grams. Defendant  then  offered  in  evidence  three  of  said 
telegrams,  one  being  to  Garden,  Neeley  &  Co.,  one  to 
Johnson  Nesbit  &  Co.,  and  one  to  Howell  Cotton  Co.,  all 
in  substance  as  follows,  dated  April  1,  1901,  and  reading 
"Make  me  round  offer  on  six  hundred  and  fifty  bales  cot-* 
ton.  (Signed)  J.  H.  Snead/'  The  plaintiff  objected  to 
said  telegrams.  The  Court  sustained  the  objections  and 
to  the  exclusion  of  each  of  said  telegrams  the  defendant 
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then  and  there  duly  excepted  and  assigns  same  as  error. 
The  Court,  at  the  request  of  the  plaintiff,  gave  the  fol- 
h>\\dng  charge :  "If  the  jury  reasonably  believe  from  the 
evidence  an  option  to  Knight,  Henry  &  Co.  in  their  own 
right  and  for  themselves  was  given  on  the  cotton,  this 
was  not  employing  Knight  Henry  &  Co.  to  sell  cotton  for 
Snead.  If  defendant  gave  ICnight,  Henry  &  Co.  such  an 
option  on  the  cotton,  this  would  not  make  the  duty  of 
Knight,  Henry  &  Co.  to  inform  Snead  of  the  sale  made  by 
them  or  its  terms."  To  the  giving  of  this  charge  the  de- 
fendant then  and  there  duly  excepted  and  assigns  same  as 
error.  The  defendant  requested  the  court  to  give  the  fol- 
lowing written  charges :  "A.  If  the  jury  believe  the  ev- 
idence, they  must  find  for  the  defendant.  B.  The  Court 
enlarges  the  jury  that  by  the  first  conversation  over  the 
telephone  between  Snead  and  Henry  there  was  no  agree- 
ment to  sell  the  cotton  to  Knight,  Henry  &  Co.,  but  it  con- 
stituted only  an  employment  of  Knight,  Henry  &  Co.  to 
sell  Snead's  cotton  for  him.  C.  The  Court  charges  the 
jury  that  the  first  conversation  over  the  telephone  be- 
tween Snead  and  Henry  did  not  constitute  an  agreement 
on  the  part  of  Snead  to  sell  his  cotton  to  Knight,  Henry 

6  Co.  D.  The  Court  charges  the  jury  that  if  Snead  em- 
ployed Knight,  Henry  &  Co.  to  sell  his  cotton  for  him  at 

7  3-4  cents  per  pound,  then  all  profits  made  by  Knight, 
Henry  &  Co.  over  and  above  that  amount,  on  a  sale  of 
the  cotton  belonged  to  Snead  and  not  to  Knight,  Henry 
&  Co."  The  court  refused  to  give  each  of  said  charges, 
and  to  the  refusal  of  each,  the  defendant  then  and  there 
duly  excepted,  and  assigns  the  same  separately,  as  error. 

There  were  verdict  and  judgment  for  the  plaintiff  for 
$942.50.  The  defendant  made  a  motion  for  a  neyv  trial 
on  the  following  grounds:  1.  That  the  Court  erred  in 
giving  the  written  charge  requested  by  the  plaintiff;  2. 
That  the  court  erred  in  refusing  each  of  the  written  char- 
ges requested  by  the  defendant ;  3.  That  the  verdict  was 
contrary  to  the  evidence;  4.  That  the  verdict  of  the 
jury  was  excessive  in  the  damages  allowed.  The  court 
overruled  said  motion  and  the  defendant  excepted  and 
assigns  same  as  error.  Prom  the  judgment  in  the  case, 
the  defendant  appeals  and  assigns  the  rulings  of  the 
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court  upon  the  pleadings  and  evidence,  as  set  out  above, 
as  error. 

Street  &  Isrell,  for  appellant. — Assignee  for  the  ben- 
efit of  creditors  cannot  sue  in  his  own  name  on  the  con- 
tract set  out  in  said  counts.  Code,  Sec.  28;  Auerbach  v. 
Pritchctt,  58  Ala.  451.  Pleas  2  and  3  were  stricken  from 
record  because  not  sworn  to.  This  was  manifest  error. 
The  verbal  contracts  whose  assignment  must  be  denied 
by  sworn  pleas,  are  those  for  the  payment  of  money. 
Buck  V.  Carlisle,  98  Ala.  580;  Auerback  v.  Ptntchctt, 
supra;  Bahcock  v.  Carter,  117  Ala.  575;  Code,  Sec.  28, 
and  citations. .  The  affirmative  charge  should  have  been 
given  for  the  defendant. — Henderson  v.  Vincent,  84  Ala. 
99;  jUcGar  v.  Adams,  65  Ala.  106;  12  Am.  &  Eng.  En. 
Law,  2  Ed.  643-4 ;  4  Am.  &.  Eng.  En.  Law,  2  Ed.  977. 
There  was  a  fatal  variance  between  the  allegations  and 
the  proof.  The  evidence  as  to  freight  rates  was  irrele- 
vant. The  telegrams  excluded  were  part  of  the  res  gestae. 
Wilson  V,  Klein,  90  Ala.  518.  New  trial  should  have  been 
granted:  evidence  tending  to  show  a  sale  to  plaintiff 
was  very,  very  shadowy. — A,  G.  S.  i\  Powers,  73  Ala. 
244 ;  14  En.  Plead  &  Prac.  776.  The  jury  must  have  mis- 
understood, or  misconceived  the  force  and  effect  of,  the 
evidence. — Cobb  v.  M alone,  92  Ala.  630.  Verdict  was  ex- 
cessive; plaintiff  testified  that  cotton  was  1-8  cent  higher 
when  defendant  refused  to  deliver  than  it  was  when  first 
conversation  was  had.  According  to  this,  the  damage 
with  interest  was  only  $481.40. 

J.  A.  LusK,  contra. — Demurrers  were  properly  over- 
ruled.—86  Ala.  152;  116  Ala.  ZQ^^McFadden  v.  Hender- 
son, 126  Ala  221.  The  measure  of  damages  is  the  differ- 
ence between  the  agreed  price  and  the  market  price  at 
the  time  the  cotton  should  have  been  delivered. — H av- 
al scm  r.  Sliein,  50  Ala.  347;  Pew n  r.  iimith,  104  Ala,  449; 
93  Ala.  476;. Young  v.  Curuton,  87  Ala.  729;  Bell  v.  Rey- 
nolds, 78  Ala.  51 1  ;Buist  v,  Guice,  96  Ala.  255.  The  seller 
cannot  absolve  himself  from  liability  by  reason  of  non- 
delivery by  showing  that  the  buyer  wa^s  not  ready  to 
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pay  for  the  goods  if  the  seller  is  unable  to  deliver. — Ber- 
inj  V.  Bell,  54  Ala.  446. 

TYSON,  J.— The  lOth  and  11th  counts  of  the  com- 
plaint, added  by  way  of  amendment,  and  upon  which  a 
recovery  was  had,  shows  that  the  rec^overy  sought  is  by 
Bell,  the  plaintiff,  as  assignee  of  Knight,  Henry  k  Com- 
pany, a  corporation,  for  the  benefit  of  the  creditors  of 
that  corporation,  for  the  breach  of  a  verbal  agreement 
or  contract  for  the  stale  of  certain  cotton  by  defendant 
to  Knight,  Henry  &  Company.  One  proposition  raised 
by  the  demurrer  to  these  counts  is  that  Bell  as  assignee 
cannot  sue  in  his  own  name  on  the  contract  alleged. 

At  common  law"  choses  in  action  with  the  exception  of 
negotiable  instruments,  were  held  not  to  be  assignable, 
unless  the  debtor  assented  to  the  assignment  and  prom- 
ised to  pay  the  assignee,  in  which  case  the  assignee  might 
maintain  an  action  against  the  debtor  on  the  express 
promise  to  pav. — Goo<hnfn  r.  Lloyd,  8  Porter,  240 > 
Brickell's  Digest,  §  3  p.  124. 

And  in  the  early  period  of  the  administration  of  the 
common  law,  equitable  titles  acquired  by  assignment 
of  n(m-negotiable  chosc^s  in  action  were  not  recognized 
by  courts  of  law  and  the  remedy  of  the  assignee  was  in 
equity.  However,  later,  c<mrts  of  law  began  to  recognize 
the  ecjuitable  rights  of  the  assignee  and,  at  the  present 
time,  though  the  assignee  be  afforded  no  aid  by  hnrisla- 
t)on,  these  courts  will  recognize  the  assignment  and 
permit  the  assignee  to  enforce  his  rights  by  suing  in  the 
name  of  the  assignor. — Black  v.  Everett,  5  S.  &  P.  60; 
P.  it  M.  Ins,  (Jo.  V.  Tnnstall,  72  Ala.  148;  1  Brick.  Dig. 
§  §  56,  57,  p.  127;  2  Brick.  Dig.  §  129,  p.  338;  7  Ency. 
PI.  &  Pr.  pp.  732.  733. 

The  contract  or  agreement,  the  breach  of  which  is  re- 
lied upon  for  a  recovery,  is  not  for  the  payment  of 
money  either  express  or  implied,  and,  therefore,  not  gov- 
erned by  section  28  of  the  Co<le  of  1896  which  requires 
the  action,  where  such  is  the  case,  to  be  prosecuted  in 
the  name  of  the  party  really  interested.  Nor  is  it  within 
the  provisions  of  section  876  of  the  Code  which  authori- 
zes the  endorsee  to  maintain  an  action  upon  all  bonds, 
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contracts  and  writings  for  the  payment  of  money  or 
other  thing  or  the  performance  of  any  act  or  duty,  as- 
signed to  him  by  endorsement. 

The  demurrer  to  the  counts  should  have  been  sustain- 
ed.—P!/iiZHps  V.  Sellers,  42  Ala.  658. 

Reversed  and  remanded. 

McClellan,  C.  J.,  Simpson  and  Anderson,  J. J.,  con- 
curring. 


First  National  BanlL  of  Montgomery 
V.  Taylor. 

Action  of  Assumpsit  to  recover  Money  deposited  in  Bank. 

1.  Deposit  of  money  in  bank  by  husband  in  name  of  wife;  tohen 
cannot  be  drawn  out  by  wife. — Where  a  husband  deposits 
money  in  a  bank  in  the  name  of  his  wife,  receiving  a  book 
showing  that  an  account  was  opened  in  the  name  of  the 
wife,  and  that  she  was  credited  with  the  amount  of  the  de- 
posit, and  at  the  same  time  he  delivered  to  the  bank  a  signa- 
ture card  which  contained  the  direction  in  the  name  of  the 
wife,  that  in  the  payment  of  funds  and  other  transactions  the 
signature  to  be  recognized  by  the  bank  was  the  name  of  the 
wife  per  the  husband  making  the  deposit,  upon  the  death  of 
said  husband,  the  wife  cannot  draw  out  the  money  remaining 
on  deposit  on  check  bearing  her  signature,  nor  can  she  re- 
cover such  money  in  a  suit  against  the  bank. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  A.  D.  Sayre. 

This  action  was  brought  by  the  appellee,  Mrs.  D.  E. 
Taylor,  against  the  First  National  Bank.  The  purpose 
of  the  suit  and  the  facts  of  the  same  are  sufficiently 
stated  in  the  opinion.  The  cause  was  tried  by  the  court 
without  the  intervention  of  a  jury,  and  upon  the  hearing 
of  all  the  evidence,  the  court  rendered  judgment  in  favor 
of  the  plaintiff.  The  defendant  appeals  and  assigns  as 
error  the  rendition  of  such  judgment. 
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Horace  Stbingfellow,  far  appellant. — ^The  facts  show 
that  C.  E.  Taylor  was  alone  known  to  the  bank.  There 
is  no  evidence  that  Mrs.  D.  E.  Taylor  was  present  at  the 
time  the  deposit  was  made,  or  that  she  ever  had  any  deal- 
ings with  the  bank  in  reference  thereto.  C.  E.  Taylor 
made  the  deposit  and  at  the  time  the  deposit  was  made, 
the  appellant  by  virtue  of  the  signature  card  which  he 
gave  at  the  time  of  the  deposit  defining  how  the  deposit 
could  be  withdrawn,  contracted  with  him  to  pay  out 
money  only  upon  checks  signed  by  him  in  the  manner 
stated. — Davis  v.  Lenawee  County  Savings  Bank,  53 
Mich.  163;Havings  Bank  of  Baltimore  v.  McCarthy,  89 
Md.  194;  Taylor  v,  Henry,  58  Md.  557;  Gorman  v,  Gor- 
man,  87  Md.  348 ;  Branch  v.  Dawson,  36  Minn.  193 ;  Davis 
V,  Bank,  53  Mich.  163;  Weitzel  v.  Natiomal  Bank,  18 
Penn.  Sup.  Court  Rep.  615. 

It  was  necessary  to  appellee's  right  to  recover  that  she 
should  either  show  that  it  was  her  money  or  that  the  de- 
posit was  made  for  her  benefit.  The  only  evidence  the  ap- 
pellant had  that  the  money  belonged  to  the  depositor, 
C.  E.  Taylor,  was  that  it  was  in  his  possession,  that  it 
received  the  money  from  him.  This  possession  creates 
presumption  of  ownership. — German  Ba/nk  v,  Hemstedt, 
42  Ark.  62;  Bemey  v,  Hteiner  Bros.,  108  Ala.  116;  Lake- 
side Land  Co,  v.  Drotingrool,  89  Ala.  506;  First  Greenleaf 
on  Evidence,  Section  34. 

Nor  can  it  be  said  that  the  deposit  by  C.  E.  Taylor  in 
the  name  of  Mrs.  D.  E.  Taylor  constituted  a  gift  to  her 
for  the  reason  that  at  the  time  the  deposit  was  made  the 
depositor  reserved  and  exercised  control  over  the  deposit. 
Green  v.  Bank  of  Camas  Prairie,  64  Pacific  888;  Branch 
V.  Dawson,  36  Slinn.  193;  Robertson  v.  Ring,  Admr,  72 
Me.  140;  Davis  v.  Letvanee  County  Savings  Bank,  53 
Mich  163;  Brodurick  v.  Waithores^  Sarings  Bank,  109 
Mass.  149;  Douglass  v.  First  National  Bank,  17  Minn. 
35;  McCliiskey  v.  Provident  Institution  for  Savings,  103 
Mass.  300;  Dodge  v.  Lunt,  181  Mass.  320. 

What  is  required  is  that  there  should  be  a  clear  sur- 
render of  the  right  and  of  the  dominion  in  contradistinc- 
tion of  a  promise  to  surrender.  If  there  be  a  reservation 
of  the  use  and  enjoyment  this  is  not  a  valid  executed 
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gift  inter  vivos. — Walker,  Guardian  v.  Crews,  73  Ala. 
417;  Brantley  v.  Canicran,  78  Ala.  72;  Sayre  i\  Weil,  94 
Ala.  466;  Amiiston  yational  Bank  v.  Howell,  116  Ala. 
375. 

John  W.  Overton^  Fuller  &  Fulli^r,  and  Charles 
P.  JoNES^  contra, 

SHAKPE,  J.— On  June  17,  1903,  Charles  E.  Taylor 
who  was  plaintiff's  husband,  deposited  with  the  defend- 
ant, which  is  an  incorporated  National  Bank,  $650.00 
in  the  name  of  ''Mrs.  I).  E.  Taylor"  and  received  from 
the  Bank  teller  an  acount  book  having  on  its  back  the 
words  and  figures  "First  National  Bank,  Montgomery, 
Ala.  In  acount  with  Mrs.  D.  E.  Taylor,"  qnd  having  in- 
side of  it  thesci  words  and  figures,  "Dr. In  acount 

with  Mrs.  D.  E.  Taylor,  Cr.  June  17,  1903-Hf650.00." 
At  the  same  time  Charles  E.  Taylor  delivered  to  de- 
fendant a  signature  card,  which  has  ever  since  been  in 
defendant's  possession,  having  on  it  the  words  and  fig- 
ures ''Mrs.  D.  E.  Taylor  to  the  First  National  Bank  of 
Montgomery.  Below  please  find  duly  authorized  signa- 
tures which  you  will  recognize  in  payment  of  funds  or 
the  transaction  of  other  business  on  our  account.  Mrs. 
D.  E.  Taylor  per  C.  E.  Taylor."  On  June  22,  1903, 
Charles  E.  Taylor  drew  two  checks  upon  the  deposit,  one 
for  14.00  and  the  othei  for  $5.00,  to  each  of  which  checks 
he  attached  the  signature  "Mrs.  D.  E.  Taylor  per  C.  E. 
Taylor"  and  each  of  which  checks  were  on  that  day  paid 
by  defendant.  Charles  E.  Taylor  died  on  or  about  June 
22, 1903,  and  some  days  thereafter  plaintiff  drew  a  check 
on  defendant  for  the  balance  of  the  fund  signed  "Mrs. 
1).  E.  Taylor"  and  defendant  refused  to  pay  it,  and  also 
refused  to  pay  on  a  demand  made  by  plaintiff's  attorney. 

On  facts  undisputed  and  substantially  as  above  stated, 
without  more,  this  cause  was  tried  without  a  jury.  The 
main  question  presented  by  the  record  is  whether  those 
facts  show  a  liability  on  the  part  of  defendant  to  the 
plaintiff  rather  than,  to  the  estate  of  Charles  E.  Taylor, 
deceased.    In  considering  the  question  it  is  proper  to  be- 
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gin  by  presuming  that  the  money  before  and  up  to  the 
time  of  its  deposit,  was  the  property  of  Charles  E.  Taylor. 
Possession  of  personal  property  is  prima  fade  evidence 
of  title  in  the  possessor. 

This  presumption  made,  plaintiff's  claim  is  left  to 
rest  upon  the  theory  that  a  gift  to  her  was  effected  by 
the  transaction  wherein  the  money  was  deposited.  To  the 
making  of  a  gift  it  is  essential  that  there  be  a  delivei-y, 
actual  or  constructive,  of  the  thing  with  Intent  on  the 
part  of  the  donor  to  divest  himself  of  ownership,  and  this 
principle  is  applicable  to  deposits  in  banks  made  by  one 
to  the  acount  of  another. — Annision  National  Bunk  v. 
hotreU,  116  Ala.  375;  Matter  of  Bolin,  136  N.  Y.  177; 
Robinswi  v.  Ring,  Admr,,  72  Me.  140;  Broderick  v.  Wal- 
tJuim  i:iar.  Bank,  109  Mass.  149;  Davis  v,  Lenawee 
County  Har.  Bank,  53  Mich.  163;  Greene  v.  Bank, 
(Idaho)  64  Pac.  Kep.  888;  14  Am.  &  Eng.  Ency.  Law, 
1037, 1039. 

The  evidence  in  this  case  is  not  inconsistent  with  an  in- 
tention on  the  part  of  Charles  E.  Taylor  to  make  the  de- 
posit in  plaintiff's  name  for  his  own  purposes  or  con- 
venience, and  we  think  is  insufficient  to  show  a  gift.  The 
signature  card  amounted  to  a  direction  to  the  bank  and 
negatived  any  right  of  the  plaintiff  to  draw  on  the  fund 
in  quest i(m  except  on  checks  signed  by  Charles  E.  Taylor 
in  her  name,  and  such  direction  is  inconsistent  with  an 
intention  on  his  part  to  invest  the  plaintiff  with  that 
control  over  the  fund  which  is  necessarily  incident  to 
ownership.  Such  signing  of  checks  on  a  fund  belonging 
lo  plaintiff  would  apparently  have  been  the  act  of  her 
agent,  but  this  consideration  does  not  weigh  in  determin- 
ing whether  she  became  the  owner. 

The  judgment  must  be  reversed  and  one  here  rendered 
in  favor  of  the  defendant. 

Reversed  and  rendered. 


Digitized  byLjOOQlC 


460  SUPREME  COURT  [Nov.  term 

[King  V.  Henderson  &  Bruce.] 

King*  V.  Henderson  &  Bruce. 

Action  on  the  Case. 

1.  Action  on  the  case;  when  necessary  to  prove  price  at  which  prop- 
erty is  sold. — In  an  action  on  the  case  by  a  landlord  to  recover 
damages  for  the  defendant  preventing  the  enforcement  of  his 
lien  by  removing  property  subject  thereto,  where  the  plaintiff 
does  not  show  at  what  price  he  sold  said  property,  or  that 
any  part  of  the  purchase  money  remains  unpaid,  but  intro- 
duces evidence  tending  to  show  only  the  value  of  the  property, 
plaintiff  is  not  entitled  to  recover;  the  evidence  so  introduced 
having  no  tendency  to  prove  plaintiff's  loss. 

Appeal  from  the  Circuit  Court  of  Marengo. 

Tried  before  the  Hon.  John  C.  Anderson. 

This  was  an  action  on  the  case  brought  by  the  appel- 
lees, Henderson  &  Bruce,  against  the  appellant,  John  J. 
King,  to  recover  damages  for  the  defendant's  taking  pos- 
session of  a  mule  from  the  tenant  of  the  plaintiffs,  and 
thereby  preventing  the  plaintiffs  from  enforcing  their 
lien  on  said  mule,  and  collecting  their  debt.  The  com- 
plaint as  originally  filed  contained  a  single  count  in  tro- 
v^;  and  a  count  stating  an  action  of  trespass  on  the 
case  was  filed  by  amendment.  The  court  gave  the  general 
affirmative  charge  in  favor  of  the  defendant  as  to  the 
count  seeking  to  recover  in  trover. 

It  was  shown  by  the  evidence  that  the  plaintiffs  were 
the  landlords  of  one  Mose  Parker  for  the  year  1901,  and 
during  that  time  they  advanced  to  said  Parker  the  mule 
involved  in  this  controversy  for  the  purpose  of  enabling 
him  to  make  a  crop.  The  other  facts  of  the  case  are  suffi- 
ciently stated  in  the  opinion. 

The  defendant  requested  the  court  to  give  the  following 
written  charges,  and  separately  excepted  to  the  court's 
refusal  to  give  each  of  them  as  asked :  ( 1. )  "If  the  jury 
believe  from  the  evidence  that  plaintiffs  took  a  mort- 
gage on  said  mule,  they  must  find  for  the  defendant  on 
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second  count."  (2.)  The  plaintiffs  must  show  at  what 
price  they  sold  the  mule  to  Mose  Parker  before  they  can 
recover  in  this  case." 

There  were  verdict  and  judgment  for  the  plaintiflfs. 
The  defendant  appeals  and  assigns  as  error  the  refusal 
of  the  court  to  give  the  charges  requested  by  him. 

Wm.  Cunninghame,  for  appellant. — The  court  erred 
in  refusing  the  general  charge  for  the  defendant  upon 
the  second  count  of  the  complaint. — Code  of  1896,  §  § 
2703,  2706;  McCarty  v.  Rosuald  d  Co.,  105  Ala.  511; 
Ehrman  v.  Oats,  101  Ala.  604 ;  Karter  v.  Fields,  130  Ala. 
430 ;  Davis  dc  Son  v.  Hurt,  114  Ala^  146 ;  Oerson  &  Son  v. 
Norman,  111  Ala.  433.  The  court  erred  in  refusing  the 
following  charge:  *'The  plaintiflfs  must  show  at  what 
price  they  sold  the  mule  to  Mose  Parker  before  they 
can  recover  in  this  ca<sie." — Karter  v.  Fields,  130  Ala. 
430;  Waite  v,  Gorhin,  109  Ala-.  154;  Clanton  v.  Eatoit,  92 
Ala.  612 ;  Code  of  1896,  §  2703. 

Canterbury  &  Gilder,  contra. — Cited  Kelly  v.  Eyster, 
102  Ala.  325;  Atkinson  v.  James,  96  Ala.  214;  Manasses 
V.  Dent,  89  Ala.  565;  Lomax  i;.  LeGrwnd,  60  Ala.  537; 
McCarty  v.  Rostcald  &  Co.^  105  Ala,  511;  Bouttoell  v. 
Parfcer,  124  Ala.  341. 

McCLELLAN,  C.  J.— The  theory  for  plaintiffs  is  that 
they  sold  the  mule  in  question  to  a  tenant  of  theirs  to 
enable  him  to  make  a  crop  on  the  rented  lands,  that  the 
eale  was  on  a  credit,  that  to  secure  the  payment  of  the 
purchase  money  they  as  landlords  had  a  lien  on  the  mule 
under  section  2703  of  the  Code  of  1896;  that  the  defend- 
ant has  prevented  their  enforcement  of  this  lien  by 
wrongfully  intermeddling  with  and  taking  away  the 
property,  and  that  therefore  their  debt  has  been  lost  and 
they  are  to  that  extent  damaged.  But  they  do  not  show 
in  this  case  what  amount  they  sold  the  mule  for,  nor 
even  that  any  part  of  the  purchase  money  remains  un- 
paid. Proof  of  the  value  of  the  mule  i«  not  proof  of  the 
price  at  which  they  sold  it,  nor  that  any  part  of  the  pur- 
chase price  remains  unpaid ;  but  proof  of  value  is  ^11  that 
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is  attempted  to  be  made  in  the  case  that  could  have  any 
possible  reference  to  their  loss;  and  this  by  itself  has  no 
tendency  to  prove  their  loss.  They  failed  in  short  to 
prove  that  the  act  complained  of  has  injured  them  at  all ; 
and  the  aittrmative  charge  requested  by  the  aerenaant 
slumld  have  been  given. — Kartcr  v^  Fields,  130  Ala.  430. 

Whether  the  same  conclusion  would  result  from  other 
considerations  we  deem  it  unnecessary  to  decide. 

Keversed  and  remanded. 

Haralson,  Dowdell  and  Dexson^  J.  J.,  concurring. 


Montgomery  Lig^ht  &  Water    Power 

Co.  V.  Citizens'  Light,  Heat  & 

Power  Co. 

Bill  in  Equity  hij  Electric  Light  Company  to  Enjoin  an- 
other ElectHc  Light  Company  from  Stringing  its ' 
Wires  along  a  Street  of  a  City. 

1.  Bill  to  enjoin  stringing  of  wires  along  the  street;  condition  of 
ordinance;  does  not  change  the  rule  as  to  necessity  of  aver- 
ments of  facts. — Where  an  electric  light  company  which  Is 
operated  in  a  city,  and  has  its  wires  strung  upon  poles  along 
the  streets  of  said  city,  files  a  bill  to  enjoin  another  light  com- 
pany from  stringing  its  wires  along  a  street  which  is  occupied 
by  the  complainant,  and  it  is  averred  that  the  defendant  com- 
pany held  a  franchise  from  said  city  for  the  purpose  of  fur- 
nishing electric  light,  power,  etc..  and  that  said  franchise  con- 
tained a  special  proviso  which  obligated  the  defendant  to  so 
erect  its  poles  and  wires  as  "not  to  interfere  with  the  poles 
and  wires  of  complainant,"  the  existence  of  such  proviso  in 
the  franchise  granted  to  the  defendant,  does  not  change  the 
rule  of  law  that  the  complainant  in  seeking  its  injunction 
must  by  its  bill  show  the  necessity  for  the  injunction  prayed 
for  by  the  statement  of  facts,  and  not  by  the  mere  statement 
that  the  complainant  will  be  irreparably  damaged. 
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2.  Same;  same:  same. — In  such  a  case  where  the  averments  of 

the  bill  upon  which  the  prayer  for  an  injunction  is  based,  are 
that  complainant  "is  informed  and  believes,  and  upon  such 
information  and  belief  avers  the  facts  to  be  that"  the  defend- 
ant intends  to  proceed  and  string'  its  wires  on  poles  already 
erected  on  said  street,  and  make  necessary  connections  there- 
in, which  "will  interfere  with  the  poles  and  wires  of  your 
orator,  and  irreparably  damage  your  orator's  wires  and  make 
it  impossible  for  your  orator  to  furnish  lights,"  etc.,  accord- 
ing to  contract,  and  that  said  defendant  has  connected  its 
wires  with  one  place  of  business  along  said  street,  and  is 
furnishing  light  thereto,  and  that  "it  is  dangerous  to  the  life 
and  property  of  the  citizens  of  Montgomery  for  the  defendant 
to  be  allowed  to  connect  its  wires,"  in  the  manner  above 
stated,  such  averments  are  jrmre  conclusions  of  the  pleader, 
and  are  insufficient,  in  that  they  do  not  set  out  facts  upon 
which  issue  can  be  joined,  testimony  taken  and  a  decision 
had  as  to  whether  irreparable  injury  will  be  inflicted  or 
danger  incurred,  etc. 

3.  Electric  light  companies;  no  exclusive  right  in  the  streets  of  a 

city. — It  is  not  within  the  power  of  a  municipal  corporation 
to  grant  any  exclusive  privilege  In  its  streets  to  another  cor- 
poration, so  as  to  deprive  itself  of  the  right  to  revoke  the 
same  and  grant  like  privileges  to  another  corporation. 

4.  Same;  same. — Where  a  municipality  has  granted  to  a  corpora- 

ion  the  right  to  use  its  streets  for  a  public  utility,  it  has  the 
right  to  grant  like  privileges  to  another  corporation  and  to 
provide  such  restrictions  and  regulations  as  are  necessary  to 
prevent  injury  to  the  property  of  the  first  occupant  and  to  pre- 
vent an  interference  with  the  discharge  of  its  duties  assumed 
to  the  public,  and  where  such  interference  involves  danger  to 
the  public,  the  courts  will  prevent  it  even  without  an  ordi- 
nance upon  bill  properly  filed. 

5.  Municipal   corporations;   when  resolution   not   of  a  permanent 

character. — An  ordinance  passed  by  the  city  council  of  a 
municipality,  granting  permission  to  an  electric  light  com- 
pany to  maintain  for  a  period  of  twenty  days  its  line  of  wire, 
as  then  strung  along  a  certain  designated  street  in  said  city, 
and  to  make  all  necessary  connections  therewith,  and  which 
provide  that  the  same  should  not  become  effective  unless  offi- 
cials of  the  company  obligate  themselves  "at  the  expiration  of 
twenty  days  to  replace  said  wires  in  accordance  with  such 
ordinance  and  regulations  of  the  city  code  as  may  then  be  in 
force,"  is  not  a  resolution  of  a  permanent  character  within  the 
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meaning  of  an  ordinance  of  said  city  which  requires  the  vote 
of  the  majority  of  the  members  of  the  city  council  to  adopt  a 
resolution  or  ordinance  of  permanent  operation. 
6.  Electric  light  companies;  rights  of  competing  companies  to  use 
all  streets. — Where  an  electric  light  company  has  by  an  ordi- 
nance of  a  city  been  granted  the  right  to  erect  its  poles  and 
string  its  wire  along  the  street  of  said  city,  it  has  no  special 
rignts  in  the  streets  of  said  city  except  as  granted  by  the 
municipal  authorities,  and  such  company  does  not  acquire 
rights  over  any  distinct  or  separate  part  of  the  street,  such 
as  the  right  of  way  of  a  railroad  company  over  which  an- 
other company  cannot  pass  without  instituting  condemnation 
proceedings,  but  the  rights  of  the  first  electric  light  company 
who  occupies  the  street  of  said  company  are  subject  to  the 
rights  of  any  other  electric  light  company  to  which  the  city 
may  grant  the  right  to  string  its  wires  over  the  street,  sub- 
ject only  to  the  right  of  the  first  company  to  be  protected 
from  injury  by  the  stringing  of  other  wires  so  near  as  to  In- 
jure its  property  or  prevent  the  discharge  of  its  duties  to 
the  public. 

Appeal  from  the  City  Court  of  Montgomery  in 
Equity. 

Heard  before  the  Hon.  A.  D.  Saybe. 

The  bill  in  this  case  was  filed  by  the  appellant,  The 
Montgomery  Light  &  Water  Power  Company,  against 
the  appellee.  The  Citizens  Light,  Heat  &  Power  Co.,  and 
prayed  for  an  injunction  "restraining  the  Citizens  Light, 
Heat  &  Power  Co.,  its  officers,  agents  and  employees, 
from  stringing  its  wires,  or  doing,  or  performing  any 
other  act  contemplated  by  the  resolution  in  said  bill  set 
forth,  and  upon  a  final  hearing  *****  to 
make  said  injunction  perpetual." 

The  other  facts  of  the  case  are  sufficiently  stated  in 
the  opinion.  On  the  submission  of  the  cause  upon  the 
motion  to  dismiss  the  amended  bill  for  the  want  of  equity 
upon  the  demurrer  to  the  amended  bill  and  upon  the  mo- 
tion to  dissolve  the  interlocutory  injunction  for  the  want 
of  equity  in  the  bill  upon  the  sworn  denials  of  the  answer, 
and  because  the  injunction  was  improvidently  granted, 
the  court  rendered  a  decree  overruling  the  motion  to  dis- 
miss the  amended  bill,  but  sustained  the  demurrer  to  the 
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bill  as  amended,  and  granted  the  motion  to  dissolve  the 
interlocutory  injunction.  The  complainant  appeals  and 
assigns  as  error  that  portion  of  the  decree  sustaining  the 
demurrer  to  the  bill  as  amended,  and  dissolving  the  inter- 
locutory injunction. 

R.  E.  Stbiner,  for  appellant. — The  following  points 
constituted  the  chief  equities  in  complainants's  bill,  as 
understood  by  complainant :  First,  That  appellee's  fr^- 
chi&e  was  obtained  from  the  City  Council  of  Montgomery, 
upon  the  condition,  (which  condition  is  incorporated 
therein  as  a  part  thereof)  and  distinctly  set  forth  in  it, 
that  the  poles  and  wires  of  appellee  should  not  be  erected 
and  strung  so  as  to  interfere  with  tJie  poles  and  wires  of 
appellant.  On  this  proposition  alone  there  was  equity 
in  complainant's  bill;  and  the  injunction  should  have 
been  retained.  Second.  It  was  not  incumbent  upon  ap- 
pellants to  ^et  up  the  facts  required  to  be  set  up  by  the 
learned  Judge  of  the  Court  below,  for  the  reason  that  ap- 
pellee received  its  franchise  upon  the  condition  above 
leferred  to;  and  if  in  the  exercise  of  that  franchise,  ap- 
pellee wa®  interfering  with  the  poles  and  wires  of  appel- 
lant, then  I  submit  most  earnestly  that  the  court  of 
equity  was  open  to  appellant  to  enjoin  any  such  action. 

That  injunction  w  as  the  proper  remedy. — See  Smith  on 
Municipal  Incorporations,  §  1623.  Although  there  might 
be  an  adequate  remedy  at  law,  still  injunction  was  the 
proper  remedy. — See  Smith,  Ibid. 

Phares  Coleman  and  Cri^m  &  Weil^  cont,ra, — The 
averments  in  neither  the  original  nor  amended  bill,  are 
sufficient  1o  authorize  the  injunction.  The  injunction 
iiiust  stand  or  fall  upon  the  insufficiency  of  the  bill  as 
originally  filed,  and  cannot  be  propped  up  by  subsequent 
amendments.  Therefore,  if  by  reason  of  the  insufficiency 
of  the  averments  of  the  original  bill,  the  injunction  was 
improvidently  issued,  it  should  be  dissolved,  notwith- 
standing equity  may  be  injected  into  the  bill  by  subse- 
quent amendment. — Caldewood  v.  Trent,  9  Rob.  (La.) 
227;  Barnes  v.  Dickinson,  1  Dev.  (N.  C.)  326;  RemcicJk 
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r.  Wilson,  6  Johnson  (N.  Y.)  81;  Wayyie  t\  Hockin, 
DickiDS  255;  Vare  v.  Glynn,  Dickins,  441;  Walsh  v. 
iSntyth,  3  Blaud  (Md.)  9,  20;  10  Eucy.  of  PI.  &  Pr.  976 
&CS  Lehman  i\  (ircil,  119  Ala.  262. 

To  authorize  an  iu junction  upon  the  ground  of  irre- 
parable injury,  the  averments  of  the  bill  of  irreparable 
damage  must  be  supported  by  the  averment  of  facts  and 
proper  charges.  The  averment  of  mere  conclusions  will 
not  suffice;  when  the  injury  is  uncertain,  indefinite,  con- 
tingent and  sp(H!ulative,  injunction  will  not  lie. — Keller 
v.  liulington,  101  Ala.  267;  Boiling  r.  Crook,  104  Ala. 
138 ;  Rouse  r.  Martin,  75  Ala.  510 ;  Kingsbury  v.  Flowers, 
65  Ala.  486.  Complainant  can  have  no  monopoly  in  a 
street.  Everyone  using  a  public  street  for  any  purpose, 
impairs  to  some  extent  the  enjoyment  of  every  other 
us(H'.  Such  an  impairment  is  an  incidental  injury  for 
which  there  can  be  no  judicial  redress. — Am,  Teh  d  Tel. 
Co,  r.  Morgan  (\mniy  Tel.  To.,  138  Ala.  597;  Light  Co. 
V.  Light  d'Cas  Co.,  94  Ala.  374;  Tel.  Co.  v.  Francis,  19 
So.  Eep.  3. 

Lawful  acts,  under  authority,  cannot  be  enjoined,  no 
matter  how  damaging.  Everything  the  defendant  did  in 
this  case  was  done  under  authority,  so  far  as  the  aver- 
ments of  the  original  amended  bill  show. — Am.  Tel.  <t 
Tel.  Co.  V.  Morgan  County  Tel  Co.,  138  Ala.  597;  Bir- 
mingham Trac.  Co.  r.  Ho.  Bell  Tel.  Co.,  119  Ala.  144; 
Cumberland  Tel  dc  Tel.  Co.  v.  I.  *S.  Elec.  Co.,  12  L.  R.  A. 
548.  ■ 

Merelv  incidental  injuries  cannot  be  enjoined. — Bir- 
m  in  glut  In  Trac,  Co.  v.  So,  Bell  Tel.  Co.,  119  Ala.  144. 
The  damages  occasioned  to  the  complainant  are  not  the 
dii*ect  consequence  of  the  construction  of  the  defendant'?; 
line,  but  are  incidental  damages  resulting  from  their  op- 
eration, and  therefore  are  not  such  as  against  which  an 
injunction  wcmld  lie. — ^.4.//*.  Tel.  d  Tel,  Co.  r.  Mm^qan 
Count f/  Tel.  Co.,  138  Ala.  597;  C.  R.  A.  d  Co.  v.  (I,  S. 
Ry.  Co.,  12  L.  R.  A.  551 ;  42  Fed.  Rep.  273. 

No  injunction  will  be  issued  to  prevent  conjectural  in- 
juries.— Kinqsbury  v.  Floivers,  65  Ala,  484;  Cumberlaml 
Tel.  Co.  V.  Cook,  55  S.  W.  153;  Pa.  R.  R.  Co,  v.  Wilming- 
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t(m  City  R.  Co,,  38  Atl.  Rep.  1070 ;  Printing  Co.  v.  How- 
ell, 28  L.  R.  A.  476.  Temporary  interruptions  will  not 
be  enjoined. — Ft.  Clark  li.  Co,  v.  Anda^son,  49  Am.  Rep. 
547;  Riilge  v.  R,  R,  Co.,  43  Atl.  Rep.  278. 

Where  a  bill  is  filed  seeking  an  injunction,  and  the 
averments  of  the  l)ill,  by  reason  of  which  the  ei}uitable 
relief  is  sought,  are  denied  by  a  sworn  answer,  the  injunc- 
tion should  be  dissolved.  The  answer  to  the  original  bill 
and  to  the  amended  bill,  expressly  denied  the  material 
averments  of  the  bill,  and  sets  forth  at  length  facts  which 
«ibstantiate  such  denial.  It  has  been  repeatedly  decided 
by  this  court  that  an  injunction  must  be  dissolved  upon 
the  sworn  denials  of  the  answer. — L.  d  N.  R.  R.  Co.  v. 
Bessemer,  108  Ala.  238;  Hays  v.  Ahlrichs,  115  Ala.  239, 
249 ;  Hartley  v.  Matthews,  96  Ala,  224  ;L.dN.  R.  R.  Co. 
V.  Plutyatc,  94  Ala.  463;  Jackson  v.  Jackson,  91  Ala. 
292;  C.  ifc  W.  R.  R.  Co.  v.  Wetherwood,  82  Ala.  190; 
Weems  r.  Weems,  73  Ala.  462;  Collier  v.  Falk,  61  Ala. 
105-107. 

SIMPSON,  J.— The  bill  in  this  case  was  filed  by  the 
appellant  against  the  appellee  alleging  that  the  com- 
plainant (Appellant)  held  a  franchise  from  the  corpo- 
rate authorities  of  the  city  of  Montgomery,  to  furnish 
electric  lights,  power,  etc.,  under  which  it  had  strung 
wires  on  poles  erected  in  the  streets  of  said  city. 

That  the  defendant  (appellee)  had  also  received  a 
franchise  from  said  city  for  similar  purposes,  which  con- 
tained a  special  proviso,  that  its  poles  and  wires  should 
not  be  erected  and  strung  so  as  to  interfere  with  the 
poles  and  wires  of  complainant.  Also  that  the  city  coun- 
cil of  said  city,  at  a  special  meeting  on  May  30th,  1904, 
passed  an  ordinance  allowing  defendant  to  maintain, 
for  a  period  of  twenty  days,  from  that  date  the  line  of 
wires  then  sitrung  on  their  poles  on  Dexter  Avenue,  and 
to  make  all  necessary  connections  therewith,  but  this 
permission  was  not  to  be  effective  unless  the  authorized 
officials  of  said  company  addressed  a  communication  to 
the  Mayor  obligating  themselves  at  the  expiration  of 
said  twenty  days  to  replace  said  wires,  in  accordance 
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with  such  ordinances  and  regulations  of  the  city  Code, 
as  may  then  be  in  force. 

But  the  appellant  claims  that  said  ordinance  or  resolu- 
tion is  void  because ;  1st.  That,  under  the  charter  of  said 
city  all  ordinances  intended  to  be  of  permanent  opera- 
tion, are  required  to  be  voted  for  by  eight  members  of  the 
fifteen  composing  the  council,  and  another  provision  pro- 
hibits an  alderman  from  voting  "on  any  matter  before 
the  council,  in  which  he  or  his  employer  has  any  personal 
interest,"  whereas,  at  the  meeting  at  which  this  ordinance 
was  adopted  there  were  present  only  ten  aldermen,  of 
whom,  two  being  stockholders  in  appellee  corporation 
did  not  vote,  but  one  Ryan,  who  is  an  employe,  in  busi- 
ness, of  one  Cobbs,  who  is  a  stockholder,  did  vote,  thus 
leaving  only  seven  legal  votes.  The  bill  then  alleges  that 
defendant  "intends  to  proceed  under  said  resolution  to 
string  its  wires,"  etc.,  and  that,  if  it  does  so  "it  will  in- 
terfere with  the  poles  and  wires  of  orator  and  irrepar- 
ably damage  orator's  wires,"  etc.  And  the  prayer  is  for 
an  injunction  restraining  the  defendant  "from  stringing 
its  wires,  or  doing  or  performing  any  other  act  contem- 
plated by  the  resolution."    The  injunction  was  granted. 

The  answer  of  respondent  claims  that  said  last  named 
ordinance,  or  resolution  was  not  of  a  permanent  nature, 
hence,  there  being  a  quorum  present,  and  a  majority  of 
that  quorum  voting  for  it,  it  was  properly  passed;  also 
claims  that  it  had  a  right  to  string  its  wires  and  erect 
polls  in  the  manner  provided,  even  without  said  last  or- 
dinance, or  resolution.  It  also  denies  fully  all  the  alle- 
gations about  irreparable  injury,  and  alleges  that  the 
erection  of  the  poles  and  wires  as  proposed  would  not 
interfere  with  complainant's  property,  franchise  or 
rights  at  all.  A  demurrer  is  also  incorporated  in  the  an- 
swer, and  complainant  amends  its  bill,  alleging  that, 
since  the  adoption  of  the  resolution  by  the  city  council, 
defendant,  acting  under  the  same,  has  connected  its 
wires  on  Dexter  Avenue  with  the  place  of  business  of 
one  Dan  Dowe,  and  is  furnishing  him  light:  That  it  is 
dangerous  to  life  and  property  of  citizens  of  Montgomery 
for  defendant  to  be  allowed  to  connect  its  wires  as  pro- 
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vided  by  said  resolution.  That  the  meeting  at  which  said 
resolution  was  adopted,  was  a  special  meeting,  and  all 
of  the  members  of  the  council  were  not  notified.  That  in 
the  adoption  of  said  resolution  the  rules  were  not  sus- 
pended. That,  at  said  meeting  there  were  only  seven 
qualified  voters  present,  a  quorum  being  eight. 

The  answer  to  the  amendment,  refiles  the  answer  to  the 
original  bill,  admits  connecting  its  wires  with  Dowe, 
but  denies  that  it  acted  contrary  to  any  city  ordinance, 
or  in  any  way  contravened  the  rights  and  privil^es  of 
complainant,  denies  all  allegations  of  danger  and  avers 
that  the  present  arrangement  is  less  dangerous  than  the 
manner  directed  by  the  city  ordinance  before  May  30th, 
1904;  alleges  that  the  special  council  meeting  was  regu- 
larly and  legally  called  and  notice  given  to  each  member 
except  Lobman  and  Sullivan,  who  were  absent  from  the 
city  both  at  the  time  of  the  call  and  at  the  time  of  the 
meeting.  That,  without  affirming  or  denying  the  sus- 
pension of  the  rules,  the  ordinance  of  May  30th,  1904,  was 
temporary  in  its  character,  and  limited  in  operation, 
was  reported  by  the  committee  having  the  entire  sub> 
ject  of  the  electrical  matters  in  hand.  That  said  special 
meeting  was  called  for  the  purpose  of  considering  and  ac- 
ting on  a  general  ordinance  on  these  matters,  but  as  the 
council  were  not  prepared  to  agree  on  the  general  ordi- 
nances, the  resolution  in  question  was  adopted  for  the 
purpose  of  giving  the  privileges  thereby  conferred  tempo- 
rarily to  defendant,  until  the  general  ordinance  could  be 
considered  and  adopted.  It  also  alleges  that,  at  said 
special  meeting,  there  were  more  than  eight  present,  and 
a  majority  of  those  present  voted  for  it. 

The  agreement  of  counsel,  and  the  assignments  of  er- 
ror limit  the  matters  to  be  considered  here  to  two ;  to  wit ; 
1st.  Whether  the  court  erred  in  sustaining  the  demur- 
i-ers  to  the  bill  as  amended;  and  2nd.  Whether  it  erred 
in  sustaining  the  motion  to  dissolve  the  preliminary  in- 
junction. 

The  assignments  of  causes  of  demurrer  are  numerous, 
but  in  substance  they  are;  1st.  That  the  city  should  be 
made  a  party  to  the  bill ;  2nd.  That  the  complainant 
has  an  adequate  remedy  at  law ;    3rd.    As  to  the  resolu- 
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tion  adopted  by  the  city  council,  it  was  not  of  a  perma- 
nent nature,  consequently  required  only  a  majority  of 
the  quorum  present  to  adopt  it,  and,  if  the  rules  should 
have  been  suspended  to  pass  it,  that  was  a  mere  irregular- 
ity, which  would  not  make  the  resolution  void;  4th. 
That,  it  does  not  appear  from  the  bill  that  there  was  any 
reasonable  apprehension  that  defendant  was  about  to 
commit  any  wrongful  or  unauthorized  act  to  the  injury 
of  complainant;  5th.  That  the  allegations  of  the  bill 
were  mere  conclusions  of  the  pleader,  and  not  statements 
of  facts. 

In  the  argument  of  counsel  the  particular  causes  of 
demurrer  are  not  discussed,  but  appellant  admits  that, 
if  its  bill  was  '^an  effort  to  secure  the  relief  sought,  as 
in  the  cases  of  Birmingham  Traction  Co,  v.  tion.  Bell 
Tel,  Co.,  119  Ala.  144;  H,  A,  &  B,  R,  v,  Birmingham  Ry. 
&  Klec.  Co,,  113  Ala.  239;  Am,  Tel,  Co,  v,  Morgan  Co, 
Tel  Co.,  36  So.  Rep.  178,"  then  the  demurrer  should  be 
sustained,  and  he  alleges  that  the  chief  equities  of  the  bill 
consist  in  the  facts;  1st.  That  appellee's  franchise 
was  obtained  from  the  city  council  upon  condition  that 
the  poles  and  wires  of  appellees  should  not  be  erected  and 
strung  so  as  to  interfere  with  the  poles  and  wires  of  ap- 
pellant ;  and  2nd.  That  it  was  not  incumbent  upon  ap- 
pellants to  set  up  the  facts  required  by  the  decree  of  the 
court  below,  to  wit;  to  state  specific  facts  showing 
"how  or  why  or  to  what  extent  injury  will  result  to  com- 
plainant." 

The  fact  that  defendant  was  under  a  contract  obliga- 
tion so  to  erect  its  poles  and  wires  as  "no^t  to  interfere 
with  the  poles  and  wires  of  complainant"  does  not  change 
the  rule  of  law  that  the  complainant,  seeking  an  injunc- 
tion must,  by  his  bill,  show  the  necessity  for  it  by  the 
slatement  of  facts,  from  which  the  conrt  may  decide,  and 
not  by  the  mere  statement  that  complainant  will  be  ir- 
reparably injured. 

The  only  difference  is  that  if  the  contract  prescribed 
any  terms  different  from  those  which  the  law  would  de- 
mand, without  the  special  contract,  then  the  allegations 
must  be  of  facts  which  would  show  a  violation  of  the 
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contract,  (or  condition  prescribed  by  the  city  ordinance) 
while,  if  there  were  no  contract,  or  ordinance  prescrib- 
ing conditions,  the  allegations  would  have  to  show  facta 
from  which  the  law  would  infer,  actionable  injury. 

So  far  as  the  public  streets  of  a  city  are  concerned, 
neither  party  can  assert  any  exclusive  rights  thereon. 
Under  the  constitution  of  Alabama,  it  is  not  within  the 
power  of  a  municipal  corporation  to  grant  any  exclusive 
privilege,  in  its  streets  to  any  corporatron,  so  as  to  de- 
prive itself  of  the  right  to  revoke  the  same  and  grant 
lilce  privileges  to  another. — Constitution,  §  22 ;  Birming- 
ham d  P.  M.  R.  Co,  V,  Birmingham  H,  Jly.  Co.,  79  Ala. 
465. 

Though,  unquestionably,  th-e  municipality,  after  grant- 
ing to  a  corporation  the  right  to  use  it«  streets  for  a  pub- 
lic utility,  has  the  rigfht,  in  granting  like  privileges  to 
another,  to  provide  such  restrictions  and  regulations  as 
are  necssary  to  prevent  injury  to  the  property  of  the  first 
occupant,  and  to  prevent  an  interference  with  its  dis- 
charge of  the  duties  assumed  to  the  public,  and,  where 
such  inference  involves  danger  to  the  public,  the  courts 
will  prevent  it,  even  without  any  ordinance. — Consoli- 
dated Electric  Light  Co.  v.  Peoples'  Electric  Jji(/ht  cfc  Gait 
Co.,  94  Ala.  372. 

In  the  present  case  it  is  shown  that  the  defendant  coin- 
pany,  was  granted  by  the  city  of  Montgomery  like  rights 
and  franchises  on  the  streets  of  the  city  as  had  been 
granted  to  complainant,  with  a  special  proviso  "that  th^ 
poles  and  wires  of  said  Citizen's  Light  Heat  &  Power 
Company  should  not  be  erected  and  strung  so  as  to  inter- 
fere with  the  poles  and  wir;s  of  'the  complainant  com- 
pany.' " 

Taking  the  original  and  amended  bills  together,  and 
for  the  present  pretermitting  all  questions  about  the  later 
ordinance  of  the  city  council,  the  allegations  upon  which 
the  prayer  for  an  injunction  is  based,  are,  that  complain- 
ant "is  informed  and  believes,  and,  upon  such  informa- 
tion and  belief  avers  the  facts  to  be  that  the  said  Citizen's 
Light,  Heat  &  Power  Company,  intends  to  proceed 
•  *  *  *  and  string  its  wires,"  (on  poles  already 
erected  on  Dexter  Avenue,  and  make  necessary  connec- 
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tions  therewith)  which,  it  is  alleged  "will  interfere  with 
the  poles  and  wires  of  your  orator,  and  irreparably 
damage  your  orator's  wires,  and  make  it  impos- 
sible for  your  orator  to  furnish  light,"  etc.,  according 
to  contract ;  and  second,  it  is  alleged,  in  the  amendment, 
that  said  defendant  has  connected  its  wires  with  the  place 
of  business  of  Dan  Dowe,  and  is  furnishing  him  light, 
and  that  "it  is  dangerous  to  the  life  and  property  of  the 
citizens  of  Montgomery  for  the  defendant  to  be  allowed 
to  connect  its  wires"  in  the  manner  above  stated. 

These  averments  are  mere  conclusions  of  the  pleader, 
and  do  not  set  out  facts,  upon  which  issue  can  be  joined, 
testimony  taken,  and  a  decision  had  as  to  whether  irre- 
parable injury  will  be  inflicted,  or  danger  incuned  by 
the  stringing  of  the  wires,  or  whether,  in  the  terms  of  the 
ordinance,  the  poles  and  wires  of  complainant  will  be 
interferred  with. — Hays  v,  Ahlrichs,  115  Ala,  239; 
Schloss  V.  Steiner,  100  Ala,  152;  Birmingham  Traction 
Vompwny  v.  Sou.  Bell  Tel.  d  Tel  Co.,  119  Ala.  151. 

So  it  seems  to  this  court  that  the  court  below  was  cor- 
rect in  saying  that  much  of  the  bill  was  devoted  to  un- 
necessary complaints  about  the  resolution  passed  by  the 
city  council,  of  May  20th,  1904.  That  resolution  seems 
to  add  nothing  to  the  franchise  previously  granted  to 
the  defendant,  further  than  to  recognize  the  work  already 
done  by  defendant,  in  so  far  as  to  allow  its  wires  to  be 
connected  temporai'ily,  (not  permanently  as  appellant 
contends).  The  resolution  requires  aji  obligation  by 
defendant,  "at  the  expiration  of  20  days  to  replace  said 
wires  in  accordance  with  such  ordinances  and  regula- 
tions of  the  city  code,  as  may  then  be  in  force;"  conse 
queutly,  it  was  not  a  resolution  of  that  "permanent  char- 
acter" requiring  the  concurrence  of  a  majority  of  the  en- 
tire board,  and  requiring  it  to  be  introduced  at  one  sit- 
ting of  the  board  and  not  passed  until  the  next. 

The  inference  would  seem  to  be  that  if  it  was  about  to 
construct  under  this  resolution,  it  would  be  in  accordance 
with  its  requirements  that  the  poles  and  wires  of  the 
complainant  were  not  to  be  injured  or  interfered  with, 
in  accordance  with  the  original  ordinance,  and  that,  at 
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the  end  of  20  days,  said  wires  were  to  be  replaced  in 
accordance  with  further  directions  by  the  city  council. 
Certainly,  without  some  definite  statement  of  facts; 
showing  how  the  work  was  being  done,  or  other  facts, 
from  which,  if  true,  the  court  could  say  that  such  injury 
would  be  the  natural  result,  the  averments  of  the  bill 
are  insuflBcient  and  the  demurrers  were  properly  sus- 
tained. 

As  to  the  correctness  of  the  decree  of  tlie  court,  in  sus- 
taining the  motion  to  dissolve  the  preliminary  injunc- 
tion :  In  addition  to  the  defective  avennents  of  the  bill, 
the  answers  of  the  respondent,  make  full  denial  of  the  al- 
legations of  injury  and  of  danger.  Then  the  question 
arises  whether  it  is  proper  for  the  court  to  continue 
an  injunction  against  one  party  at  the  instance  of  an- 
other, merely  because  the  latter  avers  in  general  terms, 
that  the  formtT,  in  the  legitimate  pursuit  of  its  own  buvs- 
iness  is  going  to  so  conduct  it,  as  to  injure  the  latter, 
while  the  former  has  given  solemn  assurance  that  it  will 
not  do  so,  and,  in  its  answer  reiterates  the  assursCnce 
that  it  is  not  going  to  so  construct  the  instrumentalities 
of  its  business,  as  to  injure  the  other. 

The  general  principle  of  law  is  that  when  the  sworn  an- 
swer denies  the  allegations  of  the  bill  upon  which  the  re- 
lief is  sought,  the  injunction  will  be  dissolved. — Hays  i\ 
AhMchs,  supra;  L,  &  N.  R.  Co,  v.  Bessemer,  108  Ala. 
239,  249;  Hartley  v.  Matthews,  96  Ala.  224;  Jackson  i\ 
Jackson,  91  Ala.  292. 

It  cannot  be  said  that  the  constructing  of  the  instru- 
mentalities of  defendant  on  the  streets  is  a  nuisance. 
The  ordinance  of  the  city  shows  that  they  are  not  erected 
without  authority  of  law,  and  there  are  no  allegations 
of  facts,  which  show  them  to  be  a  nuisance.  As  to  the 
results  to  the  parties  from  retaining  or  dissolving  the  in- 
junction, the  allegations  of  the  bill  and  amendment, 
and  the  answer  thereto,  show  that  both  parties  were  en- 
gaged in  the  same  general  business,  incurring  like  bur- 
(Jens  and  expenses,  so  that  the  indications  are  that  the 
injury  resulting  to  the  complainant,  from  the  dissolu- 
tion of  the  injunction  would  probably  not  be  greater  than 
those  which  would  result  to  the  respondent  from  retain- 
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ing  the  same.  Neither  company  has  any  special  rip^hts 
in  the  streets,  except  as  granted  by  the  municipal  anthor- 
ities,  and  when  a  telegraph,  telephone  or  other  electric 
company  acquires  rights  over  streets,  it  does  not  acquire 
a  distinct  part  of  the  land,  such  as  the  right  of  way  of  a 
railroad  company,  over  AVhich  another  company  cannot 
pass  without  instituting  condemnation  proceedings,  but 
its  rights  are  subject  to  the  rights  of  every  other  com- 
pany, to  which  the  city  may  grant  the  right  to  string  its 
wires  over  the  streets,  subject  only  to  the  right  of  the  first 
to  be  protected  fr*om  injury  by  the  stringing  of  other 
wires  so  near  as  to  injure  its  property  or  prevent  its  dis- 
charge of  its  duties  to  the  public.  It  seems  that,  in  this 
instance,  the  city  has  placed  such  conditions  on  the  re- 
spondent company  as  to  safeguard  these  points,  and  the 
court  committed  no  error  in  sustaining  the  motion  to 
dissolve  the  injunction.— B.  T.  Co.  v.  8.  B,  T,  &  T,  Co., 
119  Ala.  144.  150-1;  A,  T,  d  T.  Co,  r.  Jf.  r.  T.  Co,,  138 
Ala.  597. 

The  decree  of  the  court  is  affirmed. 

McClelland  (\  J.,  Tyson  and  Anderson,  J. J.,  concur- 


Walter  i\  Alabama   Great   Southern 
R*  B*  Co. 

Actiwi  Against  a  Gammon  Carrier  for  Failure  to  Safely 
Deliver  Freight, 

1.  Action  against  common  carrier:  sufficiency  of  complaint. — Im  an 
action  against  a  common  carrier  to  recover  damages  for  fail- 
ure to  safely  deliver  goods  shipped  over  its  lines,  a  count  of 
the  complaint  which  is  substantially  in  the  form  prescribed 
by  the  Code  for  suit  against  a  common  carrier  on  a  bill  of 
lading,  with  some  additional  averments  made  necessary  by  the 
suit  being  brought  against  the  defendant  as  a  connecting  car- 
rier, sufficiently  states  a  cause  of  action  and  Is  not  subject  to 
demurrer. 
Vol.  142. 
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2.  Same;  contributory  negligence  no  defense. — In  an  action  against 

a  common  carrier,  which  is  not  the  initial  carrier,  for  failure 
to  safely  deliver  goods  shipped  over  its  line,  a  plea  which  sets 
up  contributory  negligence  on  the  part  of  the  plaintiff  in  that 
the  goods  were  improperly  loaded  in  the  car  of  the  initial 
carrier  by  plaintiff,  or  his  agent,  presents  no  defense  and  is 
subject  to  demurrer. 

3.  8<jnthe;  same;  same;  sufficiency  of  plea. — In  an  action  against  a 

common  carrier  for  failure  to  safely  deliver  goods  shipped 
over  its  line,  a  plea  which  after  setting  up  as  a  defense  the 
contributory  negligence  on  the  part  of  plaintiff  then  avers 
"that  the  goods  were  not  injured  or  damaged  while  in  the 
possession  of  this  defendant"  presents  a  defense,  since  if  the 
goods  were  not  damaged  or  injured  while  in  the  possession 
of  the  defendant  there  would  be  no  liability  on  the  part  of 
the  defendant. 

4.  Same;  same. — In  such  a  suit  where  there  were  several  connect- 

ing carriers  and  an  action  is  brought  against, the  delivering 
carrier,  a  plea  which  avers  that  the  car  in  which  plaintiff's 
goods  were  transported  was  received  by  defendant  from  a  con- 
necting carrier  and  was  closed  and  sealed  and  so  remained 
from  the  time  of  its  delivery  to  defendant  until  it  was  deliv- 
ered to  plaintiff,  and  that  the  contents  of  the  said  car  could 
not  be  seen  by  defendant  without  its  breaking  the  seal  and 
opening  the  car,  and  that  the  contents  of  the  car  was  not  vis- 
ible or  known  to  defendant  when  it  was  received  from  the 
connecting  carrier,  and  that  defendant  hauled  said  carload 
of  goods  from  the  place  where  it  was  delivered  to  defendant 
to  its  place  of  destination  in  the  same  condition  in  which  it 
was  received,  and  delivered  same  to  plaintiff  in  such  condi- 
tion, and  that  if  said  goods  were  damaged  as  alleged  in  the 
complaint  it  was  not  through  the  fault  or  negligence  of  the  de- 
fendant, and  is  not  subject  to  demurrer. 

5.  Action  against  common  carrier;  burden  of  proof. — In  an  action 

against  a  common  carrier  for  failure  to  safely  deliver  goods 
shipped  over  its  lines,  where  it  is  shown  that  the  defendant 
was  one  of  several  connecting  carriers,  and  was  the  discharg- 
ing or  delivering  carrier,  and  the  contract  of  affreightment 
stipulated  that  the  liability  of  each  line  is  limited  to  loss  of 
Injury  occurring  on  its  line,  if  it  appear  that  the  goods  were 
in  sound  condition  when  received  by  the  initial  carrier,  and 
it  is  further  shown  that  upon  their  delivery  to  the  plaintiff 
they  were  in  a  damaged  condition,  the  burden  is  upon  the  de- 
fendant to  show  that  the  daanage  or  injury  did  not  occur  while 
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the  goods  were  in  its  possession  or  under  its  control,  as  a 
common  carrier. 
6.  Action  against  common  carrier;  right  of  consignee  to  maintain 
suit  for  damage  to  goods  shipped  over  lines  of  common  car- 
rier ^  arid  there  is  no  reservation  of  title  by  the  consignor. 
The  consignee  of  goods  has  the  right  to  sue  for  their  loss  or 
damage  by  a  common  carrier,  notwithstanding  he  may  not 
own  all  of  the  goods,  or  when  another  party  may  be  the  owner 
of  them. 

Appeal  from  the  City  Court  of  Birmingham. 

Triocl  before  the  Hon.  Chas.  A.  Senn. 

This  was  an  action  brought  by  the  appellant,  Wm.  D. 
Walter,  against  the  Alabama  Great  Southern  R.  R.  Com- 
pany to  recover  damages  for  loss  of  and  injui-y  to  freifjht 
which  had  been  shipped  over  defendant's  railroad.  The 
complaint  originally  filed  ccmtained  only  one  count, 
which  was  in  words  and  figures  as  follows:  1.  "The 
plaintiff  claims  of  the  defendant  the  sum  of  one  thousand 
dollars  damages  for  that  whereas,  on,  to-wit,  the  19th  day 
of  October,  1901,  the  plaintiff  delivered  to  New  York 
Central  &  Hudson  River  Kailroad  Company,  at  Syra- 
cuse, in  the  State  of  New  York,  a  lot  of  household  goods 
to  be  carried  to  Ensley,  Alabama,  and  there  delivered  to 
the  plaintiff.  Said  household  goods  were  delivered  to 
and  received  by  the  defendant  and  by  the  defendant  car- 
ried to  said  Ensley.  The  defendant  received  said  house- 
hold goods  as  a  common  carrier,  and  as  a  connecting  car- 
rier on  the  route  between  said  S^Tacuse  and  said  Ensley, 
to  be  delivered  to  the  plaintiff  at  said  Ensley,  for  reward. 
Said  defendant  did  not  safely  carry  and  deliver  said 
household  goods  as  it  was  its  duty  to  do,  but,  on  the  con- 
trary, conducted  itself  so  carelessly  in  and  about  carry- 
ing, transporting  and  delivering  the  same,  that  said 
household  goods  were  damaged,  broken,  destroyed,  in- 
jured and  rendered  valueless  to  the  plaintiff,  to  the  dam- 
age of  the  plaintiff  and  in  the  sum  of  one  thousand  dol 
lars,  which  amount  to  recover  he  brings  this  suit."  The 
complaint  was  amended  by  adding  two  other  counts, 
which  were  in  words  and  figures  as  follow^s :  "2.  The 
plaintiff  claims  of  the  defendant  the  sum  of  one  thousand 
dollars  as  damages  for  that  on,  to-wit,  the  19th  day  of  Oc- 
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tober,  1901,  the  defendant  was  a  common  carrier,  and 
defendant  has  ever  since  said  date  been  such  common  car- 
rier, and  that  on,  to-wit,  the  said  19th  day  of  October, 
1901,  the  plaintiff  delivered  to  the  New  York  Central 
&  Hudson  River  Railroad  Company,  at  Syracuse,  in  the 
State  of  New  York,  a  lot  of  household  goods  to  be  car- 
ried to  Ensley,  Alabama,  and  there  delivered  to  plaintiff, 
and  the  defendant  as  a  common  carrier  as  aforesaid 
operating  a  connecting  line  of  railway  on  the  route  from 
Syracuse,  New  York,  to  Ensley,  Alabama,  received  the 
said  goods  and  undertook  to  deliver  the  same  to  the  plain- 
tiff at  Ensley,  Alabama,  for  a  reward.  And  the  plaintiff 
avers  that  the  defendant  did  not  deliver  said  goods  to 
the  plaintiff  in  good  or  proper  condition  or  in  the  condi- 
tion they  were  in  when  received  by  it,  but  that  said  goods 
when  delivered  to  plaintiff  were  badly  broken,  injured 
and  damaged,  and  a  large  part  thereof  rendered  wholly 
unfit  for  use,  and  the  plaintiff  was  damaged  thereby  to 
the  amount  above  claimed." 

To  the  second  cojint  of  the  complaint  the  defendant  de- 
murred upon  the  following  grounds :  1.  Said  count  does 
not  aver  or  show  that  the  goods  of  the  plaintiff  were  in 
good  condition  when  delivered  to  the  Ncw  York  Central 
&  Hudson  River  R.  R.  Co.  2.  Said  count  does  not  aver 
or  show  that  the  goods  of  the  plaintiff  were  in  good  con- 
dition when  received  by  the  defendant  as  a  connecting  or 
delivering  carrier.  3.  Said  count  does  not  aver  or  show 
that  the  goods  were  injured  or  damaged  or  broken  while 
in  possession  or  under  the  control  of  the  defendant.  4. 
Said  count  does  not  aver  or  show  that  defendant  or  any 
of  its  agents  or  servants  in  any  way  injured  or  damaged 
the  goods  of  plaintiff.    These  demurrers  were  sustained. 

The  defendant  pleadeH  the  general  issue  and  assigned 
special  pleas  numbered  three  and  four.  The  substance 
of  the  third  plea  as  originally  filed,  and  as  amended,  is 
suflSciently  shown  in  the  opinion.  The  fourth  plea,  as 
amended  was  in  words  and  figures  as  follows :  4.  "That 
the  car  in  which  plaintiff's  goods  were  transponed  was 
received  by  the  defendant  from  the  Southern  Railway 
Company  at  Chattanooga  in  the  State  of  Tennessee, 
closed  and  sealed,  and  remained  closed  and  sealed  froni 
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the  time  of  its  reception  to  the  time  of  its  delivery  to  the 
plaintiflf  at  Ensley.  And  the  defendant  avers  that  the 
contents  of  said  car  could  not  be  seen  by  the  defendant 
without  its  breaking  the  seal  and  opening  the  car ;  and 
the  defendant  further  avers  that  the  condition  of  the 
contents  of  said  car  was  not  visible  to  this  defendant, 
or  its  agents,  when  so  received  by  it  from  the  Southern 
Railway  Company,  and  that  the  defendant  hauled  said 
carload  of  goods  fr()m  the  said  Chattanooga,  Tennessee, 
to  the  city  of  Birmingham  in  the  same  condition  in 
which  it  received  said  goods,  and  delivered  the  same  to 
the  i)laintiff  or  a  connecting  carrier  at  said  Birmingham 
in  such  ccmdition,  and  thati  if  said  goods  were  damaged, 
a«  alleged  in  said  complaint,  it  was  not  through  the 
fault  or  negligence  of  this  defendant  or  its  servants." 

To  the  third  plea,  as  amended,  the  plaintiff  filed  de- 
murrers, among  others,  the  following:  1.  The  n^li- 
gence  of  plaintiff  contributing  to  the  injury  to  said  goods 
does  not  relieve  the  defendant  from  liability  for  the  in- 
jury thereto,  2.  The  defendant  does  not  show  or  aver 
that  it  was  not  guilty  of  negligence  in  handling  or 
caring  for  said  goods  or  that  it  was  without  fault.  3. 
The  defendant  in  said  plea  does  not  show  or  allege  that 
the  breaking  of  and  injury  to  said  goods  were  caused 
solely  by  the  improper  loading  thereof.  4.  The  defend- 
ant in  said  plea  does  not  show  or  allege  that  the  receiv- 
ing caiTier  did  not  know  or  could  not  have  known  that 
the  said  goods  were  improperly  loaded  when  it  received 
the  same.  The  denmrrers  to  the  third  and  fourth  pleas, 
as  amended,  respectively,  were  separately  and  severally 
overruled.  ' 

The  other  facts  of  the  case  are  sufficiently  stated  in 
the  opinion. 

The  plaintiff  requested  the  court  to  give  to  the  jury 
the  following  written  charge,  and  severally  and  sepa- 
rately excepted  to  the  court's  refusal  to  give  each  of  them 
as  asked : 

(1.)  "The  court  instructs  the  jury  that,  if  they  be- 
lieve the  evidence  in  this  case,  they  must  find  a  verdicr 
for  the  plaintiff." 
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(2.)  "If  the  plaintiff  is  entitled  to  recover  in  this  ac- 
tion, he  is  entitled  to  recover  for  injury  to  all  the  goods 
consigned  to  him,  whether  all  the  said  goods  belonged  to 
him  or  not." 

(3.)  **The  court  instructs  the  jury  that,  if  they  find 
for  the  plaintift  in  this  case,  they  may  award  the  plain- 
tiff damages?  for  injury  to  all  the  goods  consigned  to  him, 
although  some  of  the  said  goods  may  have  belonged  to 
the  plaintiff's  wife." 

( 4. )  "The  court  instructs  the  jury  that  the  plaintiff  is 
entitled  to  recover  in  this  action,  unless  they  find  from 
the  evidence  that  the  defendant  delivered  the  said  car 
load  of  goods  to  another  connecting  carrier  and  ceased 
from  that  time  to  exercise  all  jurisdiction  or  ccmtrol  over 
the  said  car  load  of  goods,  before  the  delivery  of  the  said 
car  load  of  goods  to  the  plaintiff." 

At  the  request  of  the  defendant  the  court  gave  the  gen- 
eral aflSrmative  charge  in  its  favor,  and  to  the  giving  of 
this  charge  the  plaintiff  duly  excepted. 

There  was  a  verdict  and  judgment  for  the  defendant. 
The  plaintiff  appeals  and  assigns  as  error  the  rulings 
of  the  trial  court  upon  the  pleadings,  which  were  adverse 
to  him,  and  the  other  rulings  of  the  trial  court  to  which 
exceptions  were  reserved. 

Frank  Deedmeyer  and  James  A.  Mitchell,  for  ap- 
pellant. 

The  trial  court  erred  in  sustaining  the  demurrer  to  the 
second  count  of  plaintiff's  complaint.  This  is  the  Code 
form  with  the  necessary  additional  averment  on  account 
of  the  defendant  being  a  connecting  carrier. — Code,  Sec- 
tion 3352,  page  946.  form  15;  McCarthy  &  lialdirin  v. 
L.  d  N,  R.  li.  Co.,  102  Ala.  193. 

The  trial  court  erred  in  overruling  plaintiff's  demurrer 
to  the  defendant's  third  plea  as  amended.  It  is  true 
that  the  amendment  to  this  plea  contains  an  averment 
that  the  goods  were  not  injured  while  in  the  possession 
of  the  defendant  (page  7  Record),  still  the  plea  con- 
tains a  further  averment  that  the  alleged  negligence  of 
the  plaintiff  in  loading  the  goods  "proximately  contrib- 
uted" to  the  injury  to  the  goods,  and  this  is  an  admission 
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that  the  defendant  was  guilty  of  negligence. — McCarthy 
dc  Baldwin  v.  U  d  N.  R.  R.  Co.,  102  Ala.  193. 

The  trial  court  should  have  given  the  general  affir- 
mative charge  for  the  plaintiff,  as  the  evidence  was  un- 
contradicted that  the  goods  were  injured  between  the 
time  of  shipment  and  the  time  of  deliverey  by  the  de- 
fendant at  Ensley,  and  it  was  admitted  by  the  defendant 
that  it  received  the  car  of  goods  as  a  connecting  carrier 
and  delivered  the  same  to  the  plaintiff  at  the  destination. 
Southern  Express  Co,  i\  Armstead,  50  Ala,  350;  Mobile 
d'  Crirard  R,  Co.  r.  Williams,  54  Ala.  171;  Robinson  v. 
Pogue,  86  Ala.  261;  Hotithern  Ex,  Co,  r,  Capertan,  44 
Ala,  101;  Missouri  Pac.  R.  Co,  v.  Smith,  84  Tex.  348,  19 
8.  W.  Rep.  509;  Taylor  v.  Steamboat  Robt.  Campbell^  20 
ilo.  254.  The  presumption  is  that  the  defendant  received 
the  goods  in  the  same  condition  that  they  were  in  when 
delivered  to  the  initial  carrier,  and  the  defendant  failed 
to  rebut  this  presumption  by  any  proof  or  to  introduce 
evidence  tending  to  support  all  the  averments  of  either 
of  its  special  pleas;— -Lotu'sri/Ze  d  Nashville  R.  R.  Co. 
r,  Jones,  1(0  Ala.  263;  Cooper  v,  Oa.  Pac,  Rwy,  Co,,  92 
Ala.  329. 

Each  of  the  chaises  numbered  two  and  three,  requested 
in  writing  by  the  plaintiff,  should  have  been  given. 

The  giving  of  the  general  affirmative  charge  for  the 
defendant  was  error. — L,  <£  N,  R,  R,  Co,  v,  La^iders,  33 
Sou.  Rep.  482,  135  Ala.  504. 

A.  O.  &  E.  1).  Smith,  contra, — There  is  no  pre- 
sumption raised  against  the  appellee,  an  intermediate 
carrier,  because  the  g<Kids  were  delivered  in  a  damaged 
condition,  and  does  not  cast  on  the  appellee  the  burden 
of  showing  that  the  goods  were  in  good  condition  when 
delivered  bv  it  to  the  delivering  carrier. — M,  &  E,  R.  R. 
Co,  V.  Culver,  75  Ala.  587. 

The  bill  of  lading,  a  copy  of  which  is  in  the  record, 
limits  the  liability  of  each  connecting  carrier  to  its  own 
line.  Even  if  that  were  not  the  contract  of  affreight- 
ment, the  law  does  not  hold  one  connecting  carrier  liable 
for  loss  or  damage  sustained  on  the  road  of  another, 
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unless  there  be  some  special  contract  to  that  effect. — M. 
d  E,  R,  R,  Co,  V.  Culver,  75  Ala.  587;  X.  C.  M.  &  B.  R. 
R.  Co,  V,  Foster,  32  So.  Rep.  773;  134  Ala.  244;  R.  R,  Co. 
V.  Moore,  51  Ala.  394;  Jones  v.  R.  /?.  Co.,  89  Ala.  376; 
G.  P.  R,  R,  Co,  V,  Hnghart,  90  Ala.  36. 

Appellant  insists  that  he  has  the  right  to  recover  for 
all  of  the  goods  alleged  to  have  been  damaged,  in-as- 
nineh  as  he  was  the  consignee,  even  though  only  a  small 
portion  belonged  to  him.  The  undisputed  evidence 
showed  that  a  large  part  of  the  goods  belonged  to  his 
wife.  For  these  goods  he  could  not  recover,  even  if  the 
appellant  was  liable  under  the  law  and  evidence,  which 
we  confid:  ntly  assert  it  is  not. — L.  £  N,  R.  R.  Co.  v.  All- 
qood,  113  Ala.  168;  Capehart  v.  Furnace  Co.,  103  Ala, 
671. 

DENSON,  J. — The  complaint  in  this  case  when  filed 
contained  only  one  count.  By  leave  of  the  court  the 
plaintiff  amended  the  complaint  by  adding  a  s-econd 
count.  The  second  count  is  substantially  in  the  form 
prescribed  by  the  code.  No.  15,  page  946,  for  suit  against 
a  common  carrier  on  a  bill  of  lading,  with  some  addi- 
tional averments  made  necessary  by  the  suit  having  been 
brought  against  the  defendant  as  a  connecting  carrier. 
The  demurrer  to  this  count  was  improperlv  sustained. 
McCarthy  d  Bahhrin  v,  L.  d  N.  R,  R.  Co.,  102  Ala.  193; 
L.  d  N.  R.  R.  Co,  V,  Landers,  135  Ala.  504. 

After  demurrers  were  sustained  to  count  two  the  com- 
plaint was  amended  by  adding  count  thref\  The  case 
was  tried  on  counts  one  and  three.  To  these  counts  the 
defendant  plead  the  general  issue  and  two  special  pleas 
r.umbered  3  and  4.  The  plaintiff  demurred  to  the  special 
ple^s,  the  court  sustained  the  demurrers,  the  defendant 
tmiended  the  pleas  and  the  court  then  overruled  the  de- 
murrers. 

Count  three  as  originally  written  sought  to  set  up 
contributory  negligence  on  the  part  of  the  plaintiff,  in 
that  the  goods  were  improperly  loaded  on  the  car  of 
the  initial  carrier  by  the  plaintiff  or  his  agent.  That, 
under  contracts  of  carriage  such  as  are  averred  in  the 
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first  and  second  counts  of  the  complaint,  contributory 
negligence,  on  the  part  of  the  shipper,  is  not  available  as 
a  defense,  has  been  fully  and  clearly  settled  by  th.s  court. 
McCarthy  &  Baldwin  v,  L.  &  N.  R.  R.  Co.,  102  Ala.  193. 

The  defendant's  amendment  to  plea  3  was  made,  by 
adding  at  the  end  of  it,  these  words,  "and  said  household 
goods  were  not  injured  or  damaged  Avhile  in  the  posses- 
sion of  this  defendant."  After  this  amendment  the  de- 
murrers were  refiled  and  the  court  overruled  them.  The 
plea  is  substantially  the  same  as  plea  numbered  6  wiiich 
was  filed  in  the  case  last  above  cited,  and  in  making  the 
amendment,  it  must  have  been  intended  by  the  pleader, 
to  relieve  the  plea  of  the  criticism  made  by  this  court  on 
that  plea,  and  to  negative  all  negligence  on  the  part  of 
the  defendant  in  relation  to  the  holding  and  carriage 
of  the  goods.  The  amendment  is  repugnant  to  and  in- 
consistent with  the  admission  of  defendant's  negligence 
implied  in  the  allegation  that  plaintijBf's  negligence  con- 
tributed to  the  injury.  However,  the  amendment  to  the 
plea  within  itself,  presented  a  defense  to  the  plaintiff's 
cause  of  action.  The  defendant  being  the  discharging 
or  delivering  carrier  was  liable  only  for  injuries  to  the 
property  occurring  on  its  own  line  or  while  in  its  pos- 
session.— Umiigomery  &  West  Point  R.  R,  Co,  v.  Moore, 
51  Ala.  394;J/f>6i/e  d  Gxrard  R.  R,  Co,  v.  Copeland,  63 
Ala.  219;  Montgomery  &  Eufaula  Ry.  Co,  v.  Culver,  75 
Ala.  587 ;  K.  C,  M.  d  B.  R,  R.  Co.  v,  Foster,  134  Ala.  244. 

The  plea  avers  that  the  goods  were  not  damaged  or  in- 
jured while  in  the  possession  of  the  defendant.  Proof  of 
this  averment  would  have  acquitted  defendant  of  liabil- 
ily.  It  being  true  that  the  amendment  within  itself  pre- 
sented a  good  defense,  the  plaintiff  may  have  gotten  rid 
of  the  objectionable  features  of  the  plea,  by  motion  to 
strike  the  immaterial  part  of  it. — Baiji  v.  Wells,  107 
Ala.  5G2;Anslefj  v.  Bank  of  Piednumt,  113  Ala.  467. 

Fur^^hermore,  the  plea  attempted  to  set  up  two  defen- 
ses, and  to  make  the  defense  under  the  plea  effectual,  it 
was  incumbent  on  the  defendant  to  sustain  the  truth  of 
both  these  defenses,  set  up  and  connected  as  they  were 
in  one  plea,  and  if  one  defense  was  good,  but  could  not 
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avail  the  defendant  without  proof  also  of  the  immaterial 
defense,  this  was  no  detriment  to  the  plaintiff. — King  v. 
Peoples  Bank,  127  Ala.  266;  Bienville  W.  S,  Co.  v.  The 
City  of  Mohile,  125  Ala.  178.  We  think  there  was  no  er- 
ror in  overruling  the  demurrer  as  made,  to  plea  three 
as  amended.  Moreover,  the  proof  without  conflict 
showed  that  the  goods  were  properly  loaded. — Mizzell 
I .  Southern  Ry,  Co,,  132  Ala.  504. 

Plea  four  as  amended,  was  not  subject  to  demurrer 
upon  the  grounds  assigned  to  it,  and  the  court  committed 
no  en*or  in  overruling  the  demurrer  to  that  plea, — Mc- 
Carthy &  Baldirin  v.  L.  d  N.  R.  R.  Co.,  snpra. 

The  evidence  without  conflict  showed  that  the  plain- 
tiff, William  I).  Walter,  delivered  to  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company,  a  common  car- 
rier  of  goods,  at  Syracus^e,  New  York,  a  car  load  lot  of 
household  goods  to  be  carried  to  Ensley,  Alabama,  and 
there  to  be  delivered  to  the  plaintiff  for  a  reward.  That 
the  goods  were  in  good  condition  when  they  were  deliv- 
ered to  said  carrier ;  that  they  were  properly  packed  and 
properly  loaded  on  the  car  at  Syracuse  by  the  plaintiff; 
that  the  car  was  then  closed  and  sealed  by  the  New  York 
Central  &  Hudson  River  Railroad  Company.  That  said 
company  issued  to  plaintiff  a  through  bill  of  lading  for 
said  car  load  of  goods,  to  Ensley,  Alabama,  that  the 
plaintiff  was  the  consignee.  In  the  bill  of  lading  is  con- 
tained the  usual  stipulation  limiting  the  liability  of  each 
connecting  carrier  to  loss  which  may  occur  on  its  own 
line.  It  was  conceded  that  the  defendant,  Alabama 
Great  Southern  Railroad  Company,  was  a  connecting 
carrier  en  route  from  Syracuse  to  Ensley,  and  that  the 
car  of  goods  involved  in  this  suit  passed  over  its  line 
en  route  to  Ensley.  One  contention  of  the  plaintiff  in 
the  court  below  was  that  the  defendant,  Alabama  Great 
Southern  Railroad  Company,  was  the  discharging  or  de- 
livering carrier,  and  that  the  goods  were  delivered  by 
the  defendant  to  plaintiff  at  Ensley.  The  defendant  in 
respect  to  this  contention  of  plaintiff  insisted  that  it 
delivered  the  goods  to  the  Southern  Railway  Company 
at  Birmingham,  Alabama,  and  that  it  was  only  an  inter- 
mediate carrier.    The  8th  assignment  of  error  presents 
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for  consideration  the  propriety  of  the  action  of  the  city 
court  in  giving  the  general  affirmative  charge  requested 
by  the  defendant  in  writing. 

One  of  the  questions  to  be  considered  in  connection 
with  this  assignment  of  error  is,  was  there  any  evidence 
from  which  the  jury  might  reasonably  have  inferred 
that  the  defendant  Alabama  Great  Southern  Railroad 
Company,  was  the  discharging  or  delivering  carrier? 
We  have  carefully  considered  the  evidence  bearing  upon 
this  point  as  set  out  in  the  record,  and  our  concludon 
is  that  there  was  ample  evidence  from  which  the  jury 
might  have  been  warranted  in  drawing  the  conclusion, 
and  we  may  add  that,  it  is  questionable  whether  any 
other  inference  would  be  a  reasonable  one.  At  least  the 
court  was  not  warranted  in  giving  the  charge  recjuested, 
upon  the  theory  that  the  evidence  did  not  warrant  the 
submisrion  of  this  question  to  the  jury.  The  trial  was 
had  before  the  case  of  L.  d  N.  R.  R.  Co,  v.  Landers,  135 
Ala.  504, which  overruled  the  case  of  N,  C.  d  St.  L.  R.  Co. 
V.  Parker,  123  Ala.  683,  had  been  decided,  and  we  pre- 
sume the  trial  court  was  influenced  in  its  rulings  by 
Ihe  Parker  case. 

It  is  well  settled  that  where  there  are  connecting  car- 
riers, as  in  the  case  at  bar,  in  the  absence  of  a  special 
contract,  or  some  relation  between  them,  each  connecting 
carrier  is  liable  only  for  a  loss  or  injury  on  its  line.  In 
the  case  here,  we  have  seen  that  the  contract  stipulates 
that  the  liability  of  each  line  is  limited  to  loss  or  injury 
occurring  on  its  own  line. — K.  C.  M.  d  B.  R.  Co.  v.  Fos- 
ter, 134  Ala.  244,  and  authorities  there  cited. 

If  the  defendant  was  the  discharging  or  delivering 
carrier,  and  the  goods  were  in  good  condition  when  re- 
ceived by  the  initial  carrier,  then  upon  proof  made  that, 
when  the  goods  were  delivered  to  plaintiff,  they  were  in 
a  damaged  condition,  were  injured,  then  it  devolved  upon 
the  defendant  to  show  the  condition  of  the  goods  when 
received  by  it.  In  other  words,  to  show  that  the  damage 
or  injury  did  not  occur,  while  the  goods  were  in  its  pos- 
session or  control  as  a  common  carrier. — Montgomery  & 
Eufavla  Raihray  Co.  v.  Culver,  75  Ala.  587. 
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We  do  not  think  that  the  evidence  in  the  case  was  suf- 
ficient to  warrant  the  court  in  charging  the  jury  as 
matter  of  law,  that  the  defendant  had  met  the  burden 
which  rested  upon  it  as  a  delivering  or  discharging  car- 
rier. The  action  of  the  court  in  giving  the  affirmative 
charge  for  the  defendant  was  erroneous. 

The  evidence  showed  that  the  plaintiff  was  a  married 
man,  that  the  goods  were  household  goods  and  were  used 
by  plaintiff  and  his  wife  jointly,  prior  to  the  time  of 
shipment,  in  their  house,  at  Syracuse,  New  York;  that 
tlie  plaintiff  and  his  wife  was  moving  to  Ensley,  Ala- 
bama, where  the  goods  were  shipped,  and  the  goods  were 
shipped  to  be  used  at  Ensley  by  them  jointly;  that  a 
part  of  the  goods  belonged  to  the  plaintiff  in  person  and 
that  the  articles  of  said  goods  that  belonged  to  the  plain- 
tiff in  person  were  damaged  between  the  time  of  shipment 
and  the  time  of  delivery  to  him  at  Ensley  in  an  amount 
between  one  hundred  and  twenty-five  and  one  hundred 
and  fifty  dollars;  that  a  part  of  the  remainder  of  said 
goods  had  been  bought  by  the  wife  with  money  that  had 
been  given;  to  her  by  her  husband  and  that  they  were 
bought  for  use  in  their  house,  and  the  rest  of  the  goods 
the  wife  acquired  independently  of  the  husband  and 
owned  them  before  the  marriage. 

In  the  case  of  Southern  Express  Company  v.  Arm- 
stead,  50  Ala,  350,  the  question  as  to  the  right  of  a  con- 
signee, who  was  not  the  absolute  owner  of  the  property, 
to  maintain  a  suit  against  the  carrier  arose,  and  the  court 
held  that ;  "The  consignee  of  goods  has  a  right  to  sue  for 
their  los^  by  the  carrier,  notwithstanding  another  party 
may  be  the  owner  of  them.  The  obligation  is  to  deliver 
to  him.  Generally,  the  property  vests  in  him  by  mere 
delivery  to  the  carrier.  Although  the  absolute  or  general 
owner  of  personal  property  may  support  an  action  for 
an  injury  thereto,  if  he  have  the  right  of  immediate  pos- 
session, this  does  not  necessarily  divest  the  right  of  the 
consicrnee  to  sue,  notwithstanding  he  has  never  had  the 
actual  possession." 

Judsre  Sommerville,  speaking  for  the  court,  in  the  case 
of  Rohinson  d  Ledyard  v,  Poque  &  Son,  86  Ala.  257,  said : 
"It  is  commonly  held,  that  the  consignee  in  a  bill  of  la- 


Digitized  byLjOOQlC 


486  SUPREME  COURT  CNov.  Term. 

[Lyon  Y.  Arndt.} 

ding,  where  there  is  no  reservation  of  title  by  the  con- 
signor, has  vested  in  him  such  a  property  in  the  goods  as 
to  authorize  him  to  sue  the  carrier,  in  his  own  name,  for 
their  injury,  loss  or  recovery,  in  trover,  detinue,  or  other 
appropriate?  action."  In  the  case  last  cited,  the  case  in 
50th  Alabama,  above  quoted  from,  is  cited  as  authority. 

There  isi  nothing  decided  in  the  case  of  Capehart  et  al. 
t?»  Furnum  Farm  Improvement  Co.,  103  Ala.  671  and  />. 
d  N.  R.  R.  Co.  v\  Allgood,  113  Ala.  163,  when  applied  to 
the  facts  of  the  case  in  hand,  that  conflicts  with  the  prin- 
ciple above  announced. 

We  think  charges  2  and  3  requested  by  plaintiff  are 
open  to  the  criticism,  that  it  was  assumed  in  each  of 
them,  that  all  of  the  goods  were  damaged  or  injured, 
and  for  this  reason  there  was  no  error  in  their  refusal. 

There  was  no  error  in  the  refusal  of  the  court  to  give 
charge  numbered  1,  requested  by  the  plaintiff. 

Charge  numbered  4,  requested  by  the  plaintiff  preter- 
mits any  inquiry  as  to  whether  the  injury  to  the  goods 
occurred  on  defendant's  line,  or  while  in  defendant's  pos- 
session as  a  carrier,  and  for  this  reason,  if  for  no  other, 
iis  refusal  w^as  correct. 

For  the  errors  pointed  out,  the  judgment  of  the  city 
court  must  be  reversed. 

Reversed  and  remanded. 

McClellan,  C.  J.,  IlARAiiSOX  and  Dowdell,  J. J.,  con- 


lis  409  Lyon  i\  Ariidt. 

statutory  Bills  to  determine  Claims  to  Real  Estate  and 
Quiet  Title  thereto. 

1.    statutory  hill  to  quiet  title;  wliat  possession  necessary  to  mam' 
tain  it. — To  maintain  a  bill  under  the  statute  for  the  deter- 
mination of  claims  to  real  estate  and  to  quiet  title  thereto,  it 
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is  necessary  for  the  complainant  to  aver  and  prove  that  at  the 
time  of  the  institution  of  the  suit  the  complainant's  posses^ 
sion  to  the  lands  involved  was  peaceable,  as  contradistin- 
guished from  disputed  or  contested  possession,  and  that  it 
was  under  claim  of  ownership. 

Appeal  from  the  Chancery  (!!ourt  of  Mobile. 

Heard  before  the  Hon.  Thomas  H.  Smith. 

The  bill  in  this  case  was  filed  by  the  appellant,  Emily 
C.  Lyon  against  George  E.  Arndt,  and  was  filed  under 
the  statute  authorizing  the  filing  of  bills  in  chancery  to 
quiet  title,  and  to  determine  claims  for  real  estata  In 
the  bill  the  complaint  averred  that  she  was  in  the  actual, 
peaceable  possession  of  the  lauds  described,  claiming  to 
own  and  did  own  the  same.  The  other  averment  of  the 
bill  were  in  substantial  compliance  with  the  statute. 

The  respondent,  in  his  answer,  denied  that  the  com- 
plainant owned  the  lands,  or  was  in  peaceable  possession 
of  them  before  the  institution  of  the  suit,  and  averred 
that  at  the  time  of  the  institution  of  the  suit  the  com- 
plainant's title  and  right  to  possession  was  disputed. 
The  evidence  introduced  was  in  irreconcila»ble  conflict; 
the  testimony  for  the  complainant  tending  to  show  thai 
her  agent  had  built  a  one-room  house  on  the  lands  be- 
fore the  institution  of  the  suit,  and  that  timber  had  been 
cut  from  the  land  under  her  authority.  While  the  tes- 
timony for  the  defendant  tended  to  show  that  he  pur- 
chased the  lands  after  the  institution  of  the  suit,  and  that 
his  grantors  and  those  through  whom  he  claimed  had 
been  in  peaceable  possession  of  the  land  for  many  years. 

On  the  final  submission  of  the  cause  upon  the  plead- 
iiigs  and  proof,  the  chancellor  decreed  that  the  complain- 
ant was  not  entitled  to  relief,  and  ordered  the  bill  dis- 
missed, he  reciting  in  his  opinion  that  the  evidence  was 
not  satisfactory  to  show  that  complainant  was  in  peace- 
able possession  at  the  time  of  the  institution  of  the  suit. 

From  this  decree  the  complainant  appeals  and  assigns 
the  rendition  thereof  as  error. 

Ervin  &  McAleek^  for  appellant. 
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Charles  L.  Bhomberg  and  Massey  Wilson^  contra, 
cited  Code  of  Ala,  1896,  §  809-10;  Brmd  v.  U.  8.  Car 
Co.,  128  Ala.  579;  Adler  v.  Sullivan,  115  Ala.  586-7. 

ANDERSON,  J.— To  maintain  this  bill  it  requires  a 
peaceable  possession  as  contradistinguished  from  dis- 
puted or  contested  possession  and  that  it  should  be  under 
claim  of  ownership.— Code,  1896,  §  803;  Brand  v.  U.  S. 
Car  Co.,  128  Ala.  579 ;  Adler  v.  Sullivan,  115  Ala.  582. 

We  think  the  facts  fully  warranted  the  chancellor  in 
dismissing  the  bill  upon  the  final  hearing. 

Affirmed. 

McClellan,  C.  J.,  Tyson  and  Simpson,  J.J.,  concur- 
ring. 


Berry  Lumber  Co.  v.  Garner  et  al. 

Bill  in  Equity  for  Sale  of  Lands  for  Division  among  Ten- 
ants in  Common. 

1,  Bill  by  tenants  in  common  for  sale  of  lands;  when  sale  properly 
ordered,  notwithstanding  failure  to  make  proof  that  lands 
could  not  he  equitably  divided. — ^Where  a  bUl  is  filed  by  ten- 
ants in  common  against  other  co-tenants  for  the  purpose  of 
having  the  lands  sold,  and  the  proceeds  divided  among  the 
tenants,  and  it  is  averred  in  the  bill  that  said  "lands  cannot 
be  equitably  divided  among  the  tenants  in  common  aforesaid, 
without  a  sale  thereof/*  and  in  their  answers  the  defendants 
fail  to  deny  this  averment  in  said  bill,  the  fact  that  there 
was  no  evidence  introduced  that  the  lands  could  not  be  equit- 
ably partitioned,  does  not  make  a  decree  ordering  the  sale  er- 
roneous, if  complainant  is  otherwise  shown  to  be  entitled  to  such 
relief;  since  the  failure* on  the  part  of  the  defendants  to  deny 
such  averment  of  the  bill  was  an  admission  of  the  truth  of 
that  averment  in  said  bill,  the  fact  that  there  was  no  evidence 
introduced  that  the  lands  could  not  be  equitably  partitioned, 
does  not  make  a  decree  ordering  the  sale  erroneous,  if  com- 
plainant is  otherwise  shown  to  be  entitled  to  such  relief; 
Vol.  142. 
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since  the  failure  on  the  part  of  the  defendants  to  deny  such 
averment  of  the  bill  was  an  admission  of  the  truth  of  that 
averment,  dispensing  with  the  necessity  for  evidence. 

Appeal  from  the  Chancery  Court  of  Coffee. 

Heard  before  the  Hon.  W.  L.  Parks. 

The  appeal  in  this  case  is  prosecuted  from  a  decree 
granting  the  relief  prayed  by  the  complainants  in  a  bill 
filed  for  the  purpose  of  having  lands  sold,  and  the  pro- 
ceeds divided  between  the  complainants  and  respondent, 
who  were  tenants  in  common  of  said  lands. 

The  facts  of  the  case  are  sufficiently  stated  in  the  opin- 
ion. 

MuLKEY  &  Carmiciiael,  foT  appellants. — Cited.  Code 
1896,  §  3181;  Mitahell  v.  Mitchell,  101  Ala.  183;  Keoton 
v.  Terry,  93  Ala.  84 ;  McEvoy  v.  Leonard,  89  Ala.  457. 

No  counsel  marked  for  appellee. 

McCLELLAN,  C.  J.— This  bill  is  filed  by  Minnie  Gar- 
ner and  others  against  the  Berry  Lumber  Company.  It 
avers  thait  complainants  and  respondents  are  tenants  in 
common  in  certain  lands,  and  sets  forth  the  interest  of 
each  party.  It  is  further  averred  that  the  respondent  is 
in  possession  of  the  land  and  has  been  for  some  years, 
and  this  is  admitted  by  the  answer.  And  the  further 
averment  is  made  that  said  "lands  cannot  be  equitably 
divided  among  the  tenants  in  common  aforesaid  without 
a  sale  thereof."  The  prayer  is  for  a  salp  of  the  land, 
and  for  a  division  of  the  proceeds  among  the  tenants; 
and  this  relief  was  decreed.  The  only  point  made  here 
against  the  decree  is  that  there  was  no  evidence  that  the 
lands  could  not  be  equitably  partitioned.  There  was  no 
evidence  on  this  point.  But  the  answer  failed  to  deny  the 
averment  to  this  effect  in  the  bill.  If  the  lands  were  sus- 
ceptible of  equitable  partition,  the  fact  was  within  the 
knowledge  of  the  respondent.  Its  failure  to  deny  the 
averment  of  the  bill  to  the  contrary  was  an  admission 
of  the  truth  of  that  averment  dispensing  with  the  neces- 
sity for  evidence. — Orady  et  al,  v,  Robinson,  28  Ala.  289 ; 
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Smilie  r.  Briers'  Adnu\,  35  Ala.  88;  Moog  et  nx  v.  Bor- 
row et  ah,  101  Ala.  209. 
Affirmed. 

Tyson,  Simpson  and  Anderson,  J.J,,  concurring. 


Randle  et  al.  v.  Daugrbdrill  et  al. 

Bill  in  Equity  to  Determine  Claims  to  Real  Estate  and 
to  Quiet  the  Title  thereto. 

1.  statutory  hill  to  quiet  title;  what  possession  necessary  to  main- 

tain it. — To  maintain  a  bill  under  the  statute  to  compel  de- 
termination of  claims  to  real  estate  and  to  quiet  title  thereto, 
it  must  be  shown  that  complainant  was  in  the  peaceable  pos- 
session of  said  property  as  contradistinguished  from  contested 
or  disputed  possession. 

2.  Same;  same;  sufficiency  of  evidence. — In  such  cases  where  the 

evidence  shows  that  the  land  in  question  was  wild  and  un- 
cultivated land;  that  the  defendant  claims  under  a  deed;  pays 
taxes  thereon;  has  kept  trespassers  off  said  property,  and  has 
taken  tan  bark  therefrom,  it  cannot  be  said  that  the  plain.- 
tiff  is  shown  to  have  such  peaceable  possession  as  entitles  him 
to  relief. 

Appeal  from  Chancery  Court  of  Cherokee. 

Tried  before  the  Hon.  Richard  B.  Kelly. 

The  bill  in  this  case  was  filed  by  appellees  against  the 
appellants  for  the  purpose  of  determining  claim  to  real 
estate  and  quieting  the  title  to  same  under  the  provisions 
of  the  statute.  The  complainants  claimed  to  own  the 
property  described  in  the  bill  of  complaint  as  the  heirs 
of  Lemuel  J.  Standifer,  and  they  averred  in  their  bill 
that  they  were  in  the  quiet  and  peaceable  possession  of 
said  property,  and  that  there  was  no  suit  pending  to  test 
the  validity  of  the  title  thereto.  It  was  further  averred 
in  the  bill  that  the  lands  involved  in  the  suit  were  wild 
and  unimproved  lands;  that  they  were  without  buUd- 
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ings ;  that  there  was  no  enclosures  thereon,  and  that  no 
part  of  said  lands  were  cleared  or  in  cultivation.  The 
defendants  in  their  answer  set  up  a  claim  to  said  prop- 
erty as  a  vendee  from  the  purchaser  of  said  lands  at  a 
tax  sale,  and  it  was  averred  in  the  answer  that  the  defend- 
ant Mrs.  Mary  E.  Randle  was  at  the  time  of  the  filing  of 
the  bill  in  the  peaceable  possession  of  the  same  and  ex- 
ercising acts  of  ownership  over  same. 

The  complainants  introduced  testimony  which  showed 
that  Lemuel  eT.  Standifer  entered  the  lands  involved  in 
the  suit  and  received  a  patent  from  the  Government 
th'ireto,  and  that  the  complainants,  were  the  heirs  of  the 
said  Standifer;  that  the  lands  were  wild  and  wooded 
lands,  and  that  complainants  had  constructive  possession 
thereof.  The  testimony  for  the  defendant  tended  to  show 
that  Mrs.  Randle  had  received  a  deed  to  the  lands  from 
the  purchaser  thereof  at  a  tax  sale — ^the  delinquent  taxes 
being  due  fqrom  the  said  Lemuel  J.  Standifer.  There  was 
other  testimony  for  the  defendant  tending  to  show  that 
she  paid  taxes  on  the  lands  after  her  purchase;  that  she 
kept  trespassers  off ;  that  she  had  cut  tan  bark  from  the 
lands,  and  had  posted  notices,  warning  people  not  to  tres- 
pass on  said  property,  and  had  objected  to  same  parties 
cutting  cross  ties  from  said  lands. 

Upon  the  final  submission  of  the  ca*e  upon  the  plead- 
ings and  proof,  the  Chancellor  decided  that  the  com- 
plainants were  entitled  to  the  lands,  and  so  ordered. 
From  this  decree  the  appellant  appeals  and  assigns  as 
error  the  rulings  of  the  court  below. 

Burnett.  Hood  &  Murphree,  for  appellant. — Cited. 
Adler  v.  HulUvan,  115  Ala.  584  and  587;  Holmes  v,  Ches- 
ter, 26  N.  J.  Equity  81;  4  Mayfield  Digest,  Sec.  13  c; 
Brann  v.  Roe,  43  Ala.  271  and  Abbott  v.  Poge,  92  Ala. 
571. 

James  Aiken  and  T.  J.  Burton^  contra. — Citrd  Jack- 
son V.  Kirksey,  110  Ala.  547 ;  Nolen  v.  Doss,  133  Ala.  259. 

ANDERSON,  J.— The  complainants  filed  their  bill 
to  quiet  title  to  land,  under  sections  809  to  814  of  the 
Code  of  1896. 
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This  court  has  repeatedly  held  that'  in  order  to  main- 
tain the  bill  the  proof  must  show  a  peaceable  possession 
in  the  complainant  as  contradistinguished  from  a  con- 
tested, disputed  or  scrambling  possession. — Lynn  v. 
Amdt,  in  MS.,;  Bra^d  v.  M.  S.  (\  Co.,  128  Ala.  579; 
Adler  v,  Sullivtm,  115  Ala^  582. 

While  we  do  not  wish  to  be  understood  as  holding  that 
respondents  have  a  valid  title  under  the  tax  sale  or  to 
decide  in  whom  is  reposed  the  posvsession  of  this  land, 
we  do  not  think  the  possessory  acts  of  respondents,  as 
shown  by  the  proof,  were  sufficient  to  show  that  com- 
plainants did  not  have  the  peaceable  possession  of  the 
land. 

A  decree  pro  confesso  having  been  rendered  against 
respondents  J.  M.  Handle,  Lowe  and  Burnett  and  who 
do  not  assign  error  in  this  court,  this  appeal  is  affirmed 
as  to  them.  Reversed  as  to  Many  E.  Handle  and  a  decree 
will  be  here  rendered  dismissing  the  bill  as  to  her  and 
the  costs  of  the  appeal  are  taxed  against  the  complain- 
ants. 

Reversed  and  rendered. 

McClellan,  C.  J.,  Tyson  and  Simpson^  J.J.,  concur- 
ring. 


Birmingham  Railway,  Llgrlit&  Power 
Co.  V.  Glover. 

Action  against  Street  Railway  Company  hy  Passenger 
to  Recover  Damages  for  Personal  Injuries. 

1.  Action  by  passenger  for  personal  injuries;  sufficiency  of  com- 
plaint,— In  a  suit  brought  by  a  passenger  against  a  street  rail- 
road company  to  recover  damages  lor  personal  injuries,  a 
count  of  the  complaint  which  avers  that  "defendant  was  negli- 
gently operating  said  car  at  or  near  a  point  on  defendant's 
'line  ♦  ♦  ♦  ♦  that  while  plaintiff  was  engaged  in  or 
about  to  alight  from  said  car,  his  body,  as  a  proximate  conse- 
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quence  of  said  negligence,  was  caused  to  leave  said  car  and 
strike  the  street  with  great  force  and  violence,  whereby  plain- 
tiff was  bruised/'  states  a  cause  of  action. 

2.  Same;  same. — In  such  an  action  a  count  of  the  complaint  which 

avers  that  the  plaintiff  "had  informed  the  defendant's  ser- 
vant, the  conductor  or  motorman  of  said  car,  of  his  purpose 
and  desire  tp  alight  from  said  car  ♦  •  ♦  ,  that  it  was  and 
then  became  the  duty  of  defendant's  servant,  after  slackening 
and  reducing  the  speed  of  said  car,  not  to  increase  the  speed 
of  said  car  until  plaintiff  had  alighted  from  said  car,  or  had 
had  a  reasonable  opportunity  to  alight  from  said  car;  that, 
notwithstanding  said  duty,  the  defendant's  servant  negli- 
gently, suddenly  and  greatly  increased  the  speed  of  said  car 
before  plaintifT  had  alighted  therefrom,  and  before  plaintiff 
had  had  a  reasonable  opportunity  to  alight  therefrom;  that 
as  a  proximate  consequence  of  said  negligence,"  plaintiff  suf- 
fered the  injuries  complained  of, — is  faulty  in  assuming  in- 
stead of  alleging  that  defendant's  servant  slackened  the  speed 
of  the  car,  upon  being  informed  that  the  plaintiff  desired  to 
alight  therefrom,  and  in  not  alleging  that  it  was  the  duty  of 
defendant's  servant  to  decrease  the  speed  then  and  there;  but 
said  count  is  not  subject  to  demurrer  upon  the  ground  that  it 
does  not  appear  therefrom  that  at  the  time  of  the  increase  of 
the  speed  of  the  car,  the  plaintiff  was  in  the  act  of  alighting 
therefrom,  and  said  complaint  states  a  cause  of  action. 

3.  Same;  same;  when  count  does  not  charge  willfulness,  wanton- 

ness or  recklessness. — In  such  a  case  where  a  count  of  the 
complaint,  after  stating  that  plaintiff  was  a  passenger,  and 
that  there  was  duty  on  the  part  of  defendant's  servant  to 
plaintiff  not  to  increase  the  speed  of  the  car  after  being  ad- 
vised that  plaintiff  desired  the  car  stopped  that  he  might 
alight,  then  alleges  that  "the  said  motorman,  the  defendant 
well  knowing  that  plaintiff  w^as  seeking  to  alight,  and  well 
knowing  that  a  sudden  jerk  would  probably  throw  plaintiff 
from  the  car,  with  wanton  and  willful,  or  reckless  negligence, 
suddenly  increased  the  speed  of  said  car,  and  as  a  proximate 
consequence  thereof,"  plaintiff  was  thrown  from  the  car  and 
injured,  such  count  of  the  complaint  does  not  aver  that  the 
motorman  wantonly,  willfully  or  recklessly  caused  plaintiff's 
fall,  and  therefore  pleas  of  contributory  negligence  on  the 
part  of  plaintiff  set  up  a  defense  to  such  count. 

4.  Same;  same;  same. — Such  count  is  inapt,  if  not  affirmatively  bad 

as  one  alleging  willful  injury  inflicted  by  the  motorman  in 
that  it  avers  not  that  the  motorman  had  knowledge  of  the 
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probable  disastrous  consequence  of  his  act,  but  that  the  "de- 
fendant" had  such  knowledge;  and  the  knowledge  of  the  de- 
fendant In  its  corporate  capacity,  is  not  sufficient  to  character- 
ize the  act  of  the  plaintiff  on  the  part  of  the  motorman  as 
being  willful. 
5  Action  against  street  railroad  company  by  passenger;  contrib- 
utory negligence. — Where  a  passenger  upon  a  street  car  steps 
off  the  car  backwards  while  it  is  going  at  the  rate  of  5  or  6 
miles  an  hour,  or  with  his  face  towards  the  rear  of  the  car, 
he  is  guilty  of  contributory  negligence,  which  precludes  his 
recovery  for  injuries  sustained,  by  reason  of  trying  in  this 
way  to  alight  from  the  car. 

Appeal  from  the  Circuit  Court  of  Jefferson. 

Tried  before*  the  Hon.  A.  A.  Coleman. 

This  was  an  action  brought  by  the  appellee  against 
the  appellant,  Birmingham  Railway,  Light  &  Power 
Company,  to  recover  damages  for  pei^onal  injuries.  The 
complaint  contains  5  counts.  The  first  count  of  the  com- 
plaiut  was  in  words  and  figures  as  follows:  1.  *Tlain- 
tiff  claims  of  the  defendant  the  sum  of  five  thousand  dol- 
lars, as  damages,  for  that  heretofore,  to-wit,  on  the  23rd 
day  of  August,  1902,  the  defendant  was  a  common  car- 
rier of  passengers  for  hire  or  reward  from  that  part  of 
Birmingham,  Jefferson  County,  Ala^,  known  as  the 
South  Side  to  Jonesville  by  means  of  a  certain  car  op- 
erated and  propelled  along  its  rails  and  track  by  means 
of  electricity;  that  plaintiff  was  a  passenger  on  said  car 
and  that  the  defendant  so  negligently  operated  said  car 
at  or  near  a  point  on  defendant's  line  of  street  railroad, 
to-wit,  Avenue  A.  a.nd  20th  street,  in  the  City  of  Bir- 
mingham, that  while  plaintiff  was  engaged  in  or  about 
alighting  from  said  car  at  or  about  Av;nue  A  and  20th 
gtrei4,  his  body,  as  a  proximate  consequence  of  said  neg- 
ligence, was  caused  to  leave  said  car  and  strike  the  street 
with  great  force  and  violence,  whereby  plaintiff  was 
bruised  and  lacerated,  his  head  was  split  open,  his  hip 
and  arm  were  injured,  he  was  rendered  unconscious, 
and  was  made  sore  and  sick  and  suffered  great  mental 
and  physical  pain  and  loss  of  time  from  his  work,  and 
was  rendered  much  less  able  to  work  and  earn  money, 
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and  was  put  to  great  expense  for  medical  attention, 
medicine,  care  and  nursing  in  his  said  effort®  to  heal 
and  cure  his  said  wounds  and  injuries."  The  second 
count  was  stricken,  and  the  substance  of  the  third  and 
fifth  counts  is  sufficiently  shown  in  the  opinion.  To  the 
first  count  of  the  complaint,  the  defendant  demurred 
upon  the  ground  that  the  allegations  of  negligence  con- 
tained therein  was  but  the  affirmance  of  the  conclusion, 
and  that  said  count  contained  no  allegation  of  fact 
showing  what  constituted  the  negligence  complained  of. 
To  the  3d  count  of  the  complaint  the  defendant  demurred 
on  the  following  grounds:  (A)  "For  that  it  does  not 
appear  therefrom  that  at  the  time  of  the  alleged  increase 
of  speed  o|  the  said  car  the  plaintiff  was  in  the  act  of 
alighting  therefrom.  (B)  For  that  for  aught  that  ap- 
pears by  the  allegations  of  the  said  count  of  said  com- 
plaint the  plaintiff  may  have  been  seated  in  his  seat  on 
the  car  at  the  time  of  the  alleged  increase  of  speed  of 
said  car.  (C)  For  that  it  is  not  alleged  therein  that  the 
plaintiff  was  in  the  act  of  alighting  |rom  the  defendant's 
c^r  at  the  time  the  speed  of  the  said  cai*  was  increased." 
To  the  5th  count  of  the  complaint  the  defendant  de- 
murred on  the  following  grounds :  (A)  "For  that  it  is 
not  averred  therein  that  the  defendant  wantonly,  will- 
fully or  recklessly  inflicted  injury  upon  plaintiff.  (B) 
For  that  the  allegations  that  the  motorman  with  wanton, 
willful  or  reckless  negligence,  suddenly  increased  the 
speed  of  said  car,  is  not  equivalent  to  an  allegation  that 
the  said  motorman  wantonly,  willfully  or  recklessly 
inflicted  injury  upon  the  plaintiff.  (0)  For  that  the 
alleerations  thereof  are  repugnant  in  this,  that  the  same 
seeks  to  charge  the  defendant  with  the  wanton,  willful 
or  reckless  infliction  of  the  injury  while  the  facts  averred 
in  the  said  count  of  said  complaint  constitute  but  simple 
nefi^l'gence."    These  demurrers  were  overruled. 

The  defendant  pleaded  the  general  issue  and  three 
special  pleas,   setting  up  the  contributory  negligence 
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on  the  part  of  the  plaintiff.  The  plaintiff  demurred  to 
the  special  pleas  of  contributpry  negligence  as  an  an- 
swer to  the  5th  count  of  the  complaint,  upon  the  ground 
that  the  alleged  contributory  negligence  was  no  answer 
to  said  complaint.  This  demurrer  was  sustained,  and 
the  defendant  duly  excepted. 

The  plaintiff  introduced  evidence  tending  to  show  that 
the  plaintiff  was  a  passenger  on  one  of  the  defendant's 
cars,  as  alleged  in  several  counts  of  the  complaint,  and 
was  thrown  off  of  said  car,  and  sustained  the  injuries 
complained  of,  by  reason  of  a.  sudden  jerk  of  said  car 
wh.le  he  was  trying  to  alight  therefrom,  such  jerk  having 
been  caused  by  a  sudden  increase  of  speed  of  said  car. 

The  testimony  of  the  defendant  tended  to  show  that 
while  the  defendant's  car  w^as  running  at  a  rate  of  5  or 
6  miles  an  hour,  the  plaintiff  stepped  off  of  said  car 
backwards  on  to  the  ground,  or  with  his  face  towards 
the  rt^r  of  the  car,  and  that  there  was  a  sudden  jerk  of 
the  car  at  the  time  the  plaintiff  attempted  to  alight 
therefrom.  Among  the  charges  given  by  the  court  at 
the  request  of  the  plaintiff,  and  to  the  giving  of  each  of 
which  the  defendant  separately  excepted,  w^as  the  fol- 
lowing: (5)  "I  charge  you  that  as  a  matter  of  law  it 
would  not  have  been  contributory  negligence  for  the 
plaintiff  to  even  step  off  of  the  car  while  moving;  it 
is  a  question  for  you  to  decide."  The  defendant  request- 
eO  the  court  to  give  to  the  jury  the  general  affirmative 
charge  as  to  each  of  the  several  counts  of  the  complaint, 
and  to  the  court's  refusal  to  give  each  of  said  charges 
as  asked,  the  defendant  separately  excepted. 

There  were  verdict  and  judgment  in  favor  of  the  plain- 
tiff, sustaining  his  damages  at  |300.00.  The  defendant 
appeals  and  assigns  as  error  the  several  rulings  of  the 
trial  court  to  which  exceptions  were  reserved. 

Wai.ker,  Tillman,  Campbell  &  Morrow^  for  appel- 
lant.—Cited  L,  d  N,  R,  R.  Co,  V.  Barker,  96  Ala.  435; 
Kansas  City,  Memphis  &  Birmingham  R.  R.  Co.  v. 
Crocker,  95  Ala.  412. 
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Dill  &  Allen^  contra, — Cited  Oa.  Pac.  Ry.  Co.  v,  Lee, 
92  Ala.  262;  A/a.  Grt,  Sou.  R.  R.  Co.  v.  Burgess,  116  Ala. 
515. 

McCLELLAN,  C.  J. — It  is  suflScient  in  a  complaint  hy 
a  passenger  against  a  railway  company  claiming  dam- 
ages for  personal  injuries  to  aver  that  the  defendant 
negligently  operated  its  train  and  that  thereby  or  in 
consequence  thereof  the  plaintiff  was  injured,  etc.,  etc 
The  charge  of  negligence  made  by  the  first  count  is  suf 
ficient. 

The  3rd  count  of  the  complaint  avers  that  plaintiif 
was  a  passenger  on  defendant's  electric  street  car,  and 
**had  informed  the  defendant's  servant,  the  conductor 
or  motorman  of  said  car,  of  his  purpose  and  desire  to 
alight  from  said  car  at  or  near  Avenue  A  and  20th  Street ; 
that  it  was  and  then  became  the  duty  of  defendant's 
servant  after  slackening  and  reducing  the  speed  of  said 
car  not  to  increase  the  speed  of  said  car  until  plaintiff 
had  alighted  from  said  car  or  had  had  reasonable  op- 
portunity to  alight  from  said  car;  that  notwithstanding 
said  duty,  the  defendant's  servant  negligently,  suddenly 
and  greatly  increased  the  speed  of  said  car  before  plain- 
tiff had  alighted  therefrom  and  before  plaintiff  had  had 
reasonable  opportunity  to  alight  therefrom;  plaintiff 
says  that  as  a  proximate  consequence  of  said  negligence, 
plaintiff's  body  was  caused  to  leave  or  be  thrown  from 
said  car.  and  to  strike  the  street  with  great  force  and 
violence  causing  plaintiff  to  suffer  the  injuries  and  dam- 
ages set  forth  in  the  first  count  of  this  complaint." 
This  count  is  faulty  for  assuming  instead  of  alleging 
that  defendant's  sen^ant  slackened  the  speed  of  the  car 
upon  being  informed  that  plaintiff  desired  to  alight  from 
it.  It  should  also  have  alleged  that  it  was  the  servant's 
duty  to  decr(*ase  the  speed  tW  n  and  there.  But  the  de- 
murrer does  not  point  out  these  omissions,  if  indeed  they 
be  material.  The  objection  which  was  taken  by  the  de- 
murrer, we  do  not  think  tenable.  The  count  does  allege 
that  the  servant  did  negligently,  greatly  and  suddenly 
increase  the  speed,  that  he  owed  plaintiff  the  duty  to  re- 
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frain  from  so  increasing  it,  and  that  this  negligent  vio- 
lation of  this  duty  caused  plaintilf's  fall  and  injury. 
Under  the  rule  which  obtains  in  this  court  in  this  class 
of  cases  and  admits  of  the  most  general  averments  of 
causal  negligence — '^little  if  at  all  short  of  mere  con- 
clusions''— we  must  hold  the  averments  good. 

The  5th  count  after  stating  plaintiff's  relation  of  pass- 
enger to  defendant,  etc.,  etc.,  and  the  duty  of  the  ser- 
vant to  plaintiff  not  to  increase  the  speed  of  the  car  af- 
ter being  advised  that  plaintiff  desired  the  car  stopped 
that  he  might  alight,  etc.,  etc.,  proceeds  as  follows: 
"Plaintiff  says  that  the  said  motorman,  the  defendant 
well  knowing  that  plaintiff  was  seeking  to  alight  and 
well  knowing  that  a  sudden  jerk  would  probably  throw 
plaintiff  from  the  car  with  wanton,  willful  or  reckless 
negligence,  suddenly  increased  the  speed  of  said  car  and 
as  a  proximate  consequence  thereof  plaintiff  was 
thrown  from  the  car, 'etc.,  and  injured,  etc.,  etc.  The 
thing  here  alleged  that  would  and  that  defendant  knew 
would  probably  cause  plaintiff  to  fall  is  a  "sudden  jerk" 
of  the  car.  It  was  not  alleged  that  the  motorman  caused 
a  sudden  jerk  of  the  car.  The  averment  is  that  he  "sud- 
denly increased  the  speed  of  the  car."  A  sudden  increase 
of  speed  may  cause  a  sudden  jerk  of  the  car  or  it  may  not ; 
it  depends  up(m  the  degree  of  sudden  increase.  Any  in- 
crease of  speed  is  ne<'essarily  sudden  in  a  sense:  it  is  a 
thing  of  thf»  instant ;  but  it  does  not  imply  such  violent 
and  immediate  great  increase  as  jerks  the  car.  So  that 
this  count,  especially  when  construed  most  strongly 
against  the  pleader,  does  not  aver  that  the  motonnan 
willfully,  wantonly  or  recklessly  did  the  thing  which  to 
his  knowledge  would  probably  cause  plaintiff  to  fall,  but 
to  the  contrary,  tliat  he  did  a  thing,  which  so  far  as  the 
count  shows,  he  had  no  reason  to  believe  would  injure 
the  plaintiff.  The  count  does  not  in  terms  aver  that  the 
motorman  wantonly,  willfully  or  recklessly  caused  plain- 
tiff's fall,  and  that  conclusion  cannot  be  reached  from 
his  willfully,  wantonly  or  recklessly  doing  an  act  that 
was  not  likely  or  to  his  knowledge  liable  to  produce  that 
result.     Hence  we  conclude  that  this  count  does  not 
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present  a  charge  of  willful  or  wanton  injury,  but  of  a 
merely  negligent  injury;  and  it  follows  that  the  pleas 
of  contributory  negligence  answ-ered  this  as  well  as  the 
other  counts,  and  the  demurrer  to  them,  which  proceeded 
on  the  ground  that  contributory  negligence  was  no  de- 
fense to  the  5th  count,  etc.,  should  have  been  overruled, 
the  count  is  also  inapt  if  not  affirmatively  bad  as  one  for 
willful  injury  inflicted  by  the  motorman,  for  that  it,  in 
fact,  avers — though  we  have  assumed  the  contrary  in 
the  foregoing  discussion — not  that  he,  the  motorman, 
had  knowledge  of  the  probable  disastrous  consequences 
of  his  act,  but  that  the  defendant  had  such  knowledge. 
The  knowledge  of  the  defendant  in  its  corporate  capac- 
ity or  by  some  other  servant  than  the  motorman  cannot 
thus  be  made  to  characterize  as  willful,  and  the  like,  an 
act  on  the  part  of  the  motorman  which  is  not  willful,  or 
the  like,  in  the  absence  of  knowledge  by  him. 

For  the  plaintiff  to  have  stepped  off  the  car  while  it 
was  going  at  the  rate  of  speed  some  of  th'a  evidence  tends 
to  show  it  was  going,  and  in  the  manner  some  of  the  ev- 
idence tends  to  show  he  did  step  off,  i.  e.,  by  walking  off 
backwards,  or,  as  other  evidence  tends  to  show,  with  his 
face  towards  the  rear  of  the  car,  would  have  been  negli- 
gence as  a  matter  of  law.  Charge  5  should  therefore, 
have  not  been  given  for  the  plaintiff. 

We  find  no  error  in  the  other  rulings  of  the  court  on 
request  for  instructions. 

It  is  unnecessary  to  consider  the  motion  for  a  new 
trial. 

Reversed  and  remanded. 

Tyson,  Simpson  and  Anderson,  J.  J.,  concurring. 
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Bardeii  et  al.  v.  Badham. 

Bill  in  Equity  to  Enjoin  Suit  and  Rescind  Contract  of 

Sale. 

1.  Contract  of  sale;  right  of  recision. — ^Where  by  the  fraudulent  rep- 

resentation of  a  vendor  in  relation  to  material  facts  concern- 
ing the  title  of  land,  the  falsity  of  which  he  has  not  the 
means  of  ascertaining  and  could  not  ascertain  by  reasonable 
diligence,  one  is  induced  to  invest  his  money  in  the  purchase 
of  land,  the  purchaser  can  by  bill  in  equity  rescind  the  sale, 
and  have  the  contract  of  purchase  annulled. 

2.  Same;  same. — If  the  vendor  of  lands  falsely  represents  his  title 

to  be  good,  when  it  is  not,  and  the  purchaser  relying  on  such 
representation,  is  thereby  induced  to  enter  into  a  contract  to 
purchase  said  land,  such  misrepresentation,  though  made 
under  an  honest  mistake  as  to  the  sufficiency  of  the  title,  en- 
titles the  purchaser  to  have  the  contract  rescinded. 

Appeal  from  the  Chancery  Court  of  Jefferson. 

Heaxd  before  the  Hon.  John  C.  Carmichael. 

The  bill  in  this  case  was  filed  by  the  appellant  against 
the  appellee.  In  addition  to  the  facts  stated  in  the 
(.pinion,  the  bill  furtjier  states  that  the  defendant,  Bad- 
ham,  has  commenced  suit  against  the  complainants  in 
the  city  court  of  Bessejner  on  one  of  said  purchase  money 
notes  and  has  commeuced  suit  in  the  circuit  court  of 
Jefferson  county  to  enforce  the  collection  of  another  of 
said  purchase  money  notes. 

The  bill  prayed  for  a  temporary  writ  of  injunction 
restraining  the  further  prosecution  of  these  suits  insti- 
tuted by  Badham  and  prayed  that  the  contract  between 
complainants  and  Badham  be  rescinded  and  annulled, 
and  that  on  final  hearing  said  injunction  be  made  per- 
petual. On  this  bill  a  temporary  injunction  was  granted' 
by  the  chancellor  as  prayed  for  in  the  bill. 

The  other  facts  of  the  case  are  suflfic'ently  stated  in  the 
opinion.    Upon  the  final  submission  of  the  cause  on  the 
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I>leadings  and  proof  tb?  chancellor  rendered  a  decree 
denying  the  relief  prayed  for,  and  ordering  the  bill  dis- 
missed.  From  this  decree  the  complainants  appeal  and 
as:sign  the  rendition  thereof  as  error. 

PiNCKNEY  ScoTT^  for  appellants. — Cited  Crov:^i  v.  Car- 
riger,  66  Ala.  590 ;  Munroc  v,  Pritchett,  16  Ala.  789 ; 
Moore  v.  Williams,  12  Am.  St.  Rep.  847;  Foster  v.  Ores- 
sett's  Heirs,  29  Ala.  395;  Bryant  v.  Booth,  30  Ala.  315; 
Baptiste  i\  Peters,  51  Ala.  158;  Orendarff  v.  Tall  man,  90 
Ala.  441 ;  Griel  v.  Lomaw,  86  Ala.  132. 

Walker  Percy,  contra, — Cited  Young  v.  Harris 
Admr.,  2  Ala.  108;  Clements  v.  hoggins,  2  Ala.  518;  Le- 
Bron  V,  Morris  &  Co.,  110  Ala.  128 ;  Pate  v.  McCwmell, 
106  Ala.  449 ;  Hunter  v.  O'Neal,  12  Ala.  38. 

HARALSON,  J.— The  bill  states  that  on  the  10th  of 
January,  1903,  the  complainants  entered  into  a  written 
contract  with  defendant,  whereby  complainants  were  to 
purchase  from  defendant  the  property  in  Bessemer 
known  as  the  "Grand  Hotel,"  together  with  all  its  con- 
tents, at  and  for  the  sum  of  |35,000.00,  by  paying  |5.00 
in  cash,  and  the  balance  in  monthly  installments  of 
^400.00  each,  except  the  last  two  payments,  one  for 
195.00,  and  the  other  for  JIOO.OO ;  that  defendant  repre- 
sented that  he  owned  said  hotel  and  its  contents,  as 
described  in  a  contract  exhibited  to  the  bill,  and  marked 
A ;  that  relying  upon  the  statements  of  defendant,  com- 
plainants were  induced  to  execute  said  contract,  to  pay 
the  $5.00  and  execute  their  notes  as  provided  therein. 

They  further  state,  that  respondent  falsely  represented 
to  complainants,  that  he  was  the  owner  of  said  property 
and  had  the  right  to  convey  the  same;  that  the  title  to 
the  property  was  vested  in  him,  at  the  time  complainanti^ 
entered  into  and  executed  said  contract  and  notes,  and 
paid  the  sum  of  five  dollars,  and  that  they  relied  entirely 
on  said  statements  of  defendant  and  were  induced  there- 
by to  purchase  said  property,  to  execute  said  agreement 
marked  Exhibit  A  and  their  said  notes,  and  to  pay  said 
sum  of  five  dollars;  that  defendant  well  knowing  that 
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the  title  to  said  property  was  not  vested  in  him  but  in 
the  Charleston  Savings  Institution,  or  some  other  person, 
fraudulently  withheld  such  information  from  complain- 
ants, who  were  thereby  induced  to  execute  and  enter  into 
said  contract  pay  the  said  sum  of  money  and  execute 
their  said  notes. 

The  answer  denies  all  the  averments  of  the  bill,  a« 
to  false  representations  and  deceit  as  to  title. 

On  pleadings  and  evidence,  the  chancellor  rendered 
a  final  decree,  denying  the  relief  prayed  and  dismissed 
the  bill. 

The  well  settled  principles  of  law  governing  the  deci- 
sion of  the  cause  are,  that  "Where  one  by  the  fraudulent 
representations  of  another,  in  relation  to  material  facts 
concerning  the  title  to  land,  the  falsehood  of  which  he 
had  not  the  means  of  ascertaining,  and  could  not  have 
ascertained  by  reasonable  diligence,  is  induced  to  invest 
his  money  in  the  purchase  of  land,  he  can  have  relief  in 
chancery,  (even)  before  an  eviction,  and  without  aban- 
doning possession. — Meeks  i\  Oarner^  93  Ala.  20; 
Younge  v,  Harris^  2  Ala,  111. 

"It  is  generally  held  that,  in  order  to  render  a  party 
liable,  he  must  have  been  guilty  of  active  concealment, 
made  false  assertions  by  word  or  action,  or  prevented  in- 
quiry on  the  part  of  the  vendee,  in  short  his  conduct 
must  have  been  active  and  not  merely  passive." — 28  Am. 
&  Eng.  Encv.  Law,  (1st  ed.)  113;  Brymit  v.  Boothe, 
30  Ala.  311. ' 

"Want  of  notice  of  a  fact  which  is  the  result  of  a  wajit 
of  that  diligence  which  the  law  requires  for  its  ascer- 
tainment furnishes  no  ground  for  protection." — Chap- 
man  v.  Glasscll,  13  Ala.  55. 

"A  purchaser  has  the  right  to  call  and  examine  the 
claim  of  title  to  the  land  he  is  about  to  purchase,  and 
if  he  neglects  to  do  this,  and  purchases  without  seeing 
the  deeds,  through  which  he  is  to  receive  title,  it  is  his 
own  folly ;  in  the  language  of  the  authorities,  it  is  ornssa 
negligentia,  and  he  cannot  protect  himself  from  the  con- 
sequences of  notice,  by  insisting  upon  his  own  folly  and 
neglect." — Johnson  v.  Thtveatt,  18  Ala.  741 ;  Witter  v. 
Vol.  142. 
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Dmlleij,  42  Ala.  616;  Bnukley  i\  Lynch,  47  Ala.  216; 
Sanders  v.  Robertson,  57  Ala.  465;  Blanks  v.  Walker, 
54  Ala.  117. 

Tho  foregoinp  principle  is  consistent  with  that  other, 
that  **if  the  vendor  of  land  falsely  represents  his  title 
to  be  good,  when  it  is  not ;  and  the  purchaser  relying  on 
the  representation,  is  thereby  induced  to  enter  into  the 
contract, — such  misrepresentation  though  made  under 
an  honest  mistake  as  to  the  sufficiency  of  the  title,  en- 
titles the  purchaser  to  ha.ve  the  contract  rescinded." 
HaiUy  i\  Jordmi,  32  Ala.  50;  Crown  i\  Varr'xger,  66  Ala. 
592.  ' 

The  evidence  for  the  plaintiifs  showed,  that  G.  W.  Ste- 
venson, as  agent  for  defendant,  made  the  sale  to  com- 
plainants for  the  defendant,  J.  W.  Karden,  one  of  the 
complainants  testified,  that  Stevenson  said  that  he  was 
selling  the  property  for  defendant  who  owned  it,  and 
afterwards,  complainants,  defendant  and  Stevenson  met, 
i(\  complete  the  sale,  at  which  time  Mr.  Fullenwider 
was  also  present ;  that  at  the  time  the  contract  was  en- 
tered into,  the  defendant  stated  that  he  w^as  the  owner 
of  the  property  and  had  the  right  to  convey  it;  that  no 
(me  showed  witness  an  abstract  of  title,  by  which  it  ap- 
peared that  defendant  owned  the  property,  nor  did  he 
show  witness  any  contract  existing  between  himself 
and  any  one  else  in  reference  to  the  title  to  the  pi"operty. 

On  the  cross-examination  he  testified,  "Both  Mr.  Bad- 
ham  and  Mr.  Stevenson  said  that  Mr.  Badham  had  a 
light  to  sell  the  property,  but  I  don't  remember  the 
specific  words  they  used.  I  do  not  know  that  Mr.  Bad- 
ham said  he  bad  a  right  to  sell  it.  A  man  has  a  right  to 
sell  any  thing  he  owns.  I  didn't  see  an  abstract  of  title 
before  closing  the  trade  *  *  *  *  i  just  thought  he 
owned  it."  He  also  stated,  that  he  had  no  recollection 
of  defendant  telling  him  that  the  contract  was  similar  to 
the  one  he  had  for  the  purchase  of  the  property;  that 
he  thought  the  deed  was  in  defendant,  and  had  no  other 
thought  but  that  he  had  a  deed ;  that  he  did  not  remem- 
ber his  using  the  words,  that  he  owned  the  property,  but 
his  conversation  led  to  that  point,  and  he  never  thought 
to  question  his  ownership.     He  also  testified  that  if  he 
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had  known  that  defendant  was  holding  the  property 
under  a  similar  contract  to  the  one  he  had  made  with 
complainants,  he  would  not  have  bought  it. 

Burgin  testified,  that  if  he  had  heard  any  thing  from 
defendant  or  any  one  else  as  to  the  title  to  the  property 
being  in  any  one  else  except  defendant,  he  would  not 
have  signed  the  contract;  that  there  was  nothing  stated 
in  the  final  conference  with  defendant  about  the  Charles- 
ton Savings  Institute;  that  he  heard  the  title  was  not 
in  Badham,  a  few  days  after  the  contract  was  signed, 
and  the  contract  was  made  upon  the  representations  of 
Stevenson  and  defendant  that  the  latter  owned  the  prup- 
:;rty.  He  admits  that  he  does  not  remember  the  e\ac. 
language  used,  but  that  he  understood  from  the  conver- 
sation with  defendant  and  Stevenson,  that  the  title  to 
the  property  was  in  defendant. 

Attached  to  the  deposition  of  one  of  complainants,  is 
an  abstract  of  title  to  the  property  in  question,  intro- 
duced for  the  purpose  of  showing  that  the  record  title 
to  the  property,  at  the  time  of  the  sale  was  in  the 
Charleston  Savings  Institute. 

George  H.  Stevenson  for  the  defendant,  testified  that 
he  understood,  at  the  time  of  the  trade,  that  it  was  the 
property  of  defendant,  whom  he  was  representing,  but 
that  the  title  to  the  property  was  not  brought  up;  that 
an  abstract  of  its  title  was  handed  around,  and  as  he 
thought,  was  looked  at  by  all ;  that  the  defendant  was 
not  there  in  the  beginning,  but  was  there,  after  the  trade 
had  progressed  some,  and  he  was  certain  Burgin,  one 
of  the  complainants,  overlooked  the  abstract;  that  the 
contract  was  read  over  to  complainants  and  they  seemed 
to  be  satisfied  with  it;  that  defendant  stated,  that  he  had 
not  had  an  attorney  to  draw  it  up.  but  that  it  was  simply 
a  copy  of  the  one  he  bad,  from  the  Charleston  Savings 
Institute,  and  further  than  this,  he  did  not  remember 
that  defendant  said  any  thing  about  the  title  to  the 
property. 

Fullenwider  testified  that  defendant,  on  being  intro- 
duced to  complainants,  handed  them  a  copy  of  the  agree- 
ment which  they  both  carefully  read,  and  stated  that  it 
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was  prepared  by  a  good  lawyer  and  was  the  same  that 
then  existed  between  him  and  the  Charleston  Savings 
Institute ;  that  he  would  require  them  to  insure  the  prop- 
erty for  |10  030.00,  the  same  amount  that  the  Charleston 
Savings  Institute  required  him  to  carry,  and  that  noth- 
ing was  said  beyond  this  about  his  title,  and  no  ques- 
tions were  asked  about  it. 

Tl^e  defendant  testified  in  substance  to  the  same  effect, 
— that  he  bought  the  property  in  May,  1902,  from  the 
Charleston  Savings  Institute  for  $25,000.00,  paying 
$51,000.00  in  cash,  and  giving  his  notes  for  $400.00,  pay- 
able monthly,  for  the  balance,  which  notes  he  had  reg- 
ularly paid  each  month,  and  is  amply  able  to  pay  the 
remainder  of  his  notes  as  they  mature;  that  he  is  ready 
and  able  upon  payment  in  full  by  complainants  of  their 
said  notes,  to  convey  a  good  title  to  the  property  to  them, 
and  was  willing,  if  the  court  deemed  it  proper,  to  exe- 
cute a  bond  in  amount  to  be  fixed  by  the  court  with  good 
and  sufficient  sureties  to  secure  the  execution  of  a  good 
and  valid  title  to  the  property  in  question  to  complain- 
ants, upon  the  payment  by  them  in  full  of  the  purchase 
n^.oney.  In  its  final  decree,  the  court  prescribed  a  bond 
in  the  sum  of  |15.0C0.00  to  be  approved  by  the  register, 
jmyable  to  complainants,  conditioned  to  execute  to  them 
a  title  in  fee  simple  free  of  all  incumbrances  and  with 
covenants  of  warranty  in  accordance  wath  his  contract 
with  them,  which  bond  was  to  be  executed  within  thirty 
days,  and  upon  its  execution  the  bill  was  to  be  dismissed. 
This  bond  was  executed  as  prescribed,  and  upon  motion 
of  defendant,  the  bill  was  dismissed. 

The  execution  of  this  bond  shows,  at  least,  the  good 
faith  of  defendant  in  his  contract  making  sale  of  the 
property  to  complainants,  of  his  ability  to  carry  it  out, 
and  the  absence  of  fraud  in  its  execution.  The  evidence 
is  reasonably  satisfactory,  that  defendant  did  not  falsely 
represent  to  the  complainants  that  he  was  the  owner 
of  the  property,  and  that  he  had  a  right  to  convey  the 
same  to  them,  as  is  alleged  in  the  bill.  Nor  does  it  ap- 
pear that  defendant .  made  any  willful  and  misleading 
i-epresentations  to  them,. to  induce  complainants  to  pur- 
chase the  property.     If  they  did  not  acquire  full  notice 
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and  information  as  to  the  statM  of  the  title  of  the  prop- 
erty, it  was  their  own  fault,  and  did  not  come  from  any 
fraud  or  misrepresentation  of  defendant.  They  had  am- 
ple and  unobstructed  opportunity  to  do  so. 

The  decree  of  the  court  below  is  affirmed. 

Affirmed. 

McClellan,  C.  J.,  DowDELL  and  Den^on%  J.J.,  con- 
curring. 


McDonald  Stone  Co.  r.  Stern  &  Marx 

etal. 

Bill  hy  t^ub-Cantractor  to  l^ubjcct  Money  Due  the  C(m- 
tractor  from  the  Oiener, 

1.  statutory  notice  of  suJ)contractor  to  owner;  what  money  subject. 

The  owner  of  a  building  who  advances  a  contractor  on  a  con- 
tract after  having  received  the  statutory  notice  from  a  sub- 
contractor or  material  man  who  has'  furnished  labor  or  mate- 
rial, is  liable  to  said  sub-contractor  for  such  amounts  ad- 
vanced; notwithstanding  the  amount  advanced  was  to  pay 
for  material  necessary  for  the  completion  of  the  building. 

2.  Same;  unpaid  balance. — A  material  man  or  sub-contractor,  who 

gives  notice  to  the  owner  of  his  claim^  has  a  lien  upon  the 
unpaid  balance  due  the  contractor  and  upon  whatever  sum 
may  subsequently  become  due  under  the  contract. 

3.  Same;  same. — The  fact  that  there  was  held  by  the  owner  a  suf- 

ficient amount  under  the  contract  due  the  contractor  after 
the  completion  of  the  building  to  satisfy  the  claim  of  the  said 
contractor,  had  it  not  been  for  the  intervention  of  other  lien- 
ors, does  not  excuse  the  owner  from  said  liability. 

/\  PPEAL  from  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  Thomas  H.  Smith. 

The  orifjjinal  bill  in  this  case  was  filed  by  Stern  & 
Marks,  against  the  Mobile  Lodge,  No.  108,  Benevolent 
aud  Prote<  tive  Order  of  Elks,     The  D.  J.  McDonald 
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Stone  Companiy,  S.  D.  Copeland  and  Zachary  &  Zachary 
and  it  is  alleged  in  said  bill  that  said  Benevolent  Order 
of  Elks  as  owners,  had  contracted  with  Zachary  &  Zach- 
ary as  contractors,  to  erect  a  certain  building  furnishing 
material  for  same  on  certain  premises  in  the  Oity  of 
Mobile  for  a  stipulated  amount.  It  is  further  alleged 
in  said  bill  that  the  complainant  had  furnished  material 
and  set  up  said  material  under  a  contract  with  Zachary 
&  Zachary,  the  original  contractors,  and  had  been  paid 
only  in  part  for  same  and  that  they  had  given  notice 
of  their  lien  to  the  owner,  the  Benevolent  Order  of  Elks, 
and  that  there  remained  a  balance  due  from  said  owner 
in  amount  ?1,231.45  on  said  contract  to  Zachary  &  Zach- 
ary, and  it  is  further  alleged  in  said  bill  that  the  D. 
J.  McDonald  Stone  Company  and  8.  D.  Copeland  had 
•filed  mecfhanics  and  materialmen's  liens  for  certain 
amounts  similar  to  complainant.  All  of  said  respondents 
filed  separate  cross  bills  and  answers,  setting  up  substan- 
tially the  same  as  alleged  in  the  original  bill,  except 
the  D.  J.  McDonald  Stone  Company  alleged  that  at  the 
time  it  gave  its  first  notice  of  its  sub-contractor's  lien  to 
the  owner  Benevolent  Order  of  Elks,  there  remained  a 
balance  of  about  $2,500.00  due  upon  the  contract  price 
to  which  on  the  completion  of  the  building,  contractors 
would  become  entitled ;  and  the  respondent  Mobile  Lodge 
No.  108,  Benevolent  Protective  Order  of  Elks,  set  up 
also  in  its  answer  that  "at  the  date  upon  which  the 
e^id  D.  J.  McDonald  Stone  Company  gave  notice  unto 
the  said  Lodge  that  the  said  Stone  Company  claimed  a 
lien  on  the  building  and  lot  described  in  the  original  bill, 
the  amount  and  value  of  the  materials  and  labor  neces- 
sary to  be  placed  in  and  upon  said  building  to  furnish 
and  complete  the  same  under  the  contract  with  said 
Zachary  &  Zachary  for  its  erection  exceeded  ^1,3C0.00. 

And  to  the  Elks  cross  bill  the  McDoneld  Stone  Com- 
pany demurred  on  the  ground  that  the  cross  bill  shows 
that  money  due  or  to  become  due  on  the  contract  to 
Zachary  &  Zachary  after  the  said  Stone  Company's  no- 
tice of  lien  had  been  given  and  that  the  said  cross  com- 
plainant had  not  elected  to  declare  the  contract  with 
Zachary  &  Zachary  forfeited.     All  of  said  demurrers 
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were  overruled  by  the  Chancellor  to  which  ruling  the 
said  Stone  ('ompany  duly  excepted. 

The  facts  in  the  case  are  all  agreed  upon  and  was 
substantially  as  alleged  in  the  bill,  the  cross  bills  and 
the  answers.  The  court  decreed  that  each  of  said  lien- 
ors were  entitled  to  a  pro  rata  share  of  the  balance  then 
in  the  hands  of  the  owner  admitted  to  be  due  the  contrac- 
tor. From  the  rendition  of  such  decree  the  McDonald 
Stone  Company  appeals  and  assigns  the  same  as  error. 

CiREGORY  L.  &  H.  T.  Smith,  for  appellant. — Cited 
Adamson  v.  Phaner,  29  N.  E.  1)44;  Whveler  i\  Hcofield, 
G7  X.  Y.  314;Section  2723  Code  of  1896. 

To  allow  the  owner  of  a  building  to  pay  money  to  a 
contractor  to  enable  or  induce  him  to  carry  out  the 
contract,  after  a  notice  of  a  lien  was  served  on  said 
owner  would  have  a  tendency  to  abolish  the  statute. 
Hickmmi  v.  Pinkney,  81  N.  Y.  211;  Armstrong  v.  Tabor, 
12  Pac.  157. 

PiLLANS,  Hanaw  &  PiLLANS,  coutra. — If  at  the  time 
the  sub-contractors  lien  is  filed,  the  building  is  incom- 
plete, the  amount  of  money  necessary  to  pay  for  the  ma- 
terial to  complete  the  same  is  not,  and  will  not,  become 
due  the  contractors. — Sec.  2723,  Greon  v.  Robinson,  110 
Ala.  503;  Mobile  Ht.  Ry,  Co,  v.  Turner,  91  Ala.  213;  P/uf- 
hps  Mec,  Liens  Sec.  292 ;  Sec.  2734  Code  of  Ala.  1896. 

Only  the  balance  due  the  contractor  after  the  comple- 
tion of  the  building  was  subject  to  lien  of  sub-contractor, 
Code  §  2745;  Lee  v.  Wimberly,  102  Ala.  539. 

TYSON,  J. — It  appears  from  the  cross-bill  of  the 
owner,  The  Mobile  Lodge  No.  108  Benevolent  and  Pro- 
tective Order  of  Elks,  to  w^hich  the  demurrer  was  inter- 
posed by  The  D.  J.  McDonald  Stone  Company,  that  after 
the  McDonald  Company  had  given  the  owner  notice 
that  it  claimed  a  lien  as  a  sub-contractor  for  the  labor 
and  materials  furnished  the  contractor  as  I'equired  by 
§  2731  of  the  Code,  that  the  owner  advanced  to  the  con- 
tractor, as  a  part  of  the  contract  price,  a  sum  of  money 
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more  than  enough  to  pay  off  and  discharge  the  claim 
of  The  McDonald  Company.  This  money  was  advanced, 
it  is  alleged,  to  pay  for  necessary  materials  and  labor  to 
complete  the  building  which  the  contractor,  under  the 
contract,  was  bound  to  furnish  and  was  so  appropriated. 

After  this  advance  was  made,  other  material  men  and 
subcontractors  gave  notice  that  they  claimed  liens,  but 
the  amount  which  became  due  to  the  contractor,  by  rea- 
son of  the  advance  to  him  was  wholly  insufficient  to  pay 
all  the  lienors. 

It  is  not  averred  in  the  cross-bill  that  the  contract 
contained  stipulations  authorizing  the  advance  of  the 
money  to  the  contractor.  The  point  made  by  the  demur- 
rer is  that  The  McDonald  Stone  Company  had  a  lien 
upon  the  money  paid  or  advanced  to  the  contractor. 

It  is  first  contended  by  counsel  for  the  Mobile  Lodge, 
the  owner,  that  under  the  facts  alleged,  it  had  the  right 
to  make  the  payment  or  advancement  because  there  was. 
at  tlie  time  of  the  service  of  the  notice,  nothing  due 
the  contractor — no  such  sium  was  then  due  to  him 
payable  pi'^ently  or  in  the  future  for  the  reason 
that  he  had  not  then  earned  it  by  completing  the  build- 
ing. This  contention,  if  we  understand  it  correctly,  is 
predicated  upon  the  proposition  that  the  statutes  only 
give  a  lien  to  material  men  and  subcontractors  upon  any 
unpaid  balance  due  the  contractor  by  the  owmer  at  the 
time  of  the  service  of  the  notice. 

The  logic  of  this  contention  would  lead  to  the  result 
that  if  on  the  day  the  notice  is  served  there  be  nothing 
actually  due  the  contractor,  but  on  the  next  day  or  the 
next  week  thereafter,  there  becomes  due  to  him  on  the 
contract  a  sum  of  money,  the  material  men  or  subcontrac- 
tor would  have  no  lien  upon  it  as  an  unpaid  balance 
and  could  not  subject  it. 

In  the  recent  case  of  Alabama  &  Georgia  Lumber  Com- 
pany V.  Tisdale,  139  Ala.  250,  w^e  passed  upon  this  ques- 
tion. In  that  case  Tisdale,  the  owner,  after  notice  that 
plaintiff  claimed  a  lien,  made  a  payment  to  the  contrac- 
tor. We  held  that  he  was  liable,  and  among  other  things 
said  that  "the  unpaid  balance  as  used  in  the  statutes 
means  any  sum  of  money  which  is  due  w^hen  the  notice 
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in  given  or  that  may  subsequently  become  due  under 
the  contract  to  the  contractor."  Indeed,  that  case  is 
decisive  of  the  question  here  under  consideration,  unless 
ii  can  be  said  that  there  is  a  difference  between  a  payment 
and  an  advance  to  the  contractor. 

That  what  was  there  said  is  the  correct  construction 
of  the  statutes  we  need,  it  s(^enis  to  us,  only  quote  that 
provision  of  i?  27o  1.  of  the  Code,  providing  for  notice  to 
the  owner,  which  's  in  this  language,  viz;  "after  such  no- 
tice, any  unpaid  balance  in  the  hands  of  the  owner  or 
proprietor  shall  be  held  subject  to  such  lion."  But  it 
may  be  «aid  that  Greene  v.  Robinsfm,  110  Ala.  507,  is 
opposed  to  this  conclusion.  Indeed,  that  case  seems  to 
be  relied  on  as  supporting  the  contention  here  made. 
It  is  true  the  opinion  contains  the  statement  that  '*the 
law  is  very  clear  that  it  is  only  the  unpaid  balance  in  the 
hands  of  the  owner  or  proprietor  at  the  time  of  notice 
to  him,  that  can  be  made  subject  to  plaintiff's  claim 
and  for  which  a  lien  can  be  enforced." 

But  the  question  here  presented  and  the  one  presented 
in  Alabama  dc  Georgia  Lumber  Company  v.  Tisdale, 
were  not  involved  in  that  case,  as  trill  be  readily  seen 
by  a  reference  to  the  facts  and  the  exception  reserved  to 
the  ruling  of  the  trial  court  brought  here  for  review. 
In  that  case  ihe  plaintiff's  notice  was  given  on  the  19th 
day  of  November,  1894.  On  the  trial  the  defendant, 
owner,  offered  to  prove  by  the  contractor  that  he  owed 
him  nothing  on  account  of  the  contract  after  the  16th 
day  of  November,  1904.  The  court  refused  to  permit  this 
to  be  done.  And  tli3  was  the  question  that  this  court 
was  called  upon  to  decide  and  it  was  with  respect  to 
that  nuestion  that  the  language  quoted  above  was  em- 
ployed. 

The  McDonald  Company  having  a  lien,  under  the 
statutes,  upon  any  unpaid  balance  that  may  become  due 
under  the  contract  to  the  contractor,  could  the  owner 
defeat  or  impair  that  lien  by  advancing  money  upon  the 
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contract  to  the  coiit«"actcr,  without  the  consent  of  the 
lienor  and  when  the  contract  makes  no  provision  for  it? 
This  question  must  be  answered  in  the  negative  unless 
there  is  some  provision  to  be  found  in  thv  statutes  which 
authorizes  the  owner  to  make  such  an  advance.  For 
clearly,  in  the  absence  of  some  statutory  provision,  if 
the  contractor  ever  earned  this  money  by  the  performance 
of  the  contract,  which  the  cross-bill  shows  he  did,  there 
is  no  way  by  which  it  could  be  discharged  of  the  lien 
except  by  the  consent  of  the  lienor.  To  hold  otherwise 
i^ould  render  it  impossible  to  enforce  the  statute.  In- 
deed, to  permit  an  owner  to  advance  to  a  contractor  a 
part  of  the  contrrict  price  and  to  thus  defeat  the  lien  of 
a  material  man  or  subcontractor,  would  confer  upon 
them  the  power,  in  every  instance,  to  destroy  the  pur- 
poses of  the  statuti^s.  If  payment  may  be  anticipated 
and  liens  destroyed  in  this  way,  the  statutes  may  as  well 
be  abolished.  Where  the  contractor  goes  forward  with 
performance  under  the  contract,  as  here,  an  advancement 
of  a  part  of  the  contract  price  amounts  to  no  more  than 
a  payment  to  him  on  account  of  that  performance  and 
can  have  no  greater  effect  upon  the  rights  of  a  lienor 
than  a  payment  to  him  after  he  has  earned  it?  In  this 
respect  the  case  does  not  differ  from  that  of  a  person 
upon  whom  a.  garnishment  is  served  against  the  estate 
of  another  with  whom  he  may  have  a  contract.  Unques- 
tionably, if  the  party  with  whom  the  garnishee  has  a  con- 
tract, declines  further  performance  he  may  set-off  against 
his  liability  the  cost  of  completing  the  work,  but  if  the 
original  contractor  performs  the  contract,  the  garnishee 
could  not  escape  liability  for  the  full  amount  of  the 
money  which  he  had  advanced  or  paid  after  the  service 
of  the  writ  of  garnishment.  And  the  mere  fact  that 
he  might  have  been  damaged  by  reason  of  the  failure  of 
the  defendant  to  perform  his  contract,  and,  therefore, 
it  was  desirable  to  keep  the  contractor  at  work,  cannot 
affect  the  lien  created  and  acquired  by  the  service  of  the 
writ. 

The  case  of  Mobile  Street  Railway  v.  Turner,  491  Ala. 
213,  is  relied  upon  as  establishing  the  right  of  the  owner 
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in  this  case  to  make  the  payment  to  the  contractor 
under  the  circumstances  averred  in  the  cross-bill. 

In  that  case,  which  was-  a  garnishment,  the  contract 
contained  an  express  stipulation  conferring  upon  the 
owner  the  right  to  provide,  (upon  a  certain  contingency 
which  the  uncontradicted  answer  of  the  garnishee  dis- 
closed had  arisen )  at  the  expense  of  the  contractor,  all 
materials  and  labor  necessary  to  a  completion  of  the 
building,  which  expense  was  to  be  deducted  from  the 
contract  price  to  be  paid  the  contractor.  It  clearly  has 
no  application  here. 

But  it  is  insisted  that  the  owner  was  justified  in 
paying  this  money,  although  The  McDonald  Company 
had  a  lien  upon  it,  because  after  its  paymnet  there  would 
have  become  due,  upon  the  completion  of  the  building, 
to  the  ccmtractor,  a  sufficient  sum  to  have  paid  The 
McDonald  Comptny's  claim,  had  not  it  been  for  the  in- 
tervention of  other  lienors. 

There  is  no  pretense  that  The  McDonald  (Company  did 
any  thing  which  induced  the  payment  here  sought  to 
be  justified.  Its  justification  is  predicated  upon  §  2744 
of  the  Code.  To  see  that  this  section  does  not  support 
the  contention,  we  need  only  quote  it:  It  reads  as  fol- 
lows :  "When  the  lien  is  sought  to  be  i^^nforced  by  any 
person  other  than  the  contractor,  it  shall  be  the  duty 
of  the  contractor  to  defend  the  suit  at  his  own  expense; 
and  after  notice  of  an  intention  to  file  a  statement  of 
the  lien,  and  pending  the  suit,  the  owner  or  proprietor 
may  withhold  from  the  contractor  money  sufficient  to 
cover  the  amount  claimed,  and  the  probable  coat  and  ex- 
pense of  suit ;  and  in  case  of  recovery  against  the  ow-ner 
ov  proprietor,  or  his  property,  he  shall  be  entitled  to 
deduct  from  the  amount  owing  by  him  to  the  contractor 
the  amount  of  such  judgment,  costs  and  expense;  and 
if  he  shall  have  settled  with  the  contractor,  he  shall  be 
entitled  to  recover  from  the  contractor  the  amount  re- 
covered of.  and  paid  by  him ;  and  such  recovery  may  be 
had  in  the  same  court,  on  motion,  on  three  days'  notice." 

The  demurrer  to  the  cross-bill  should  have  been  sus- 
taincHl,  instead  of  being  overruled. 
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111  ccnclusion  it  may  be  well  to  say  for  the  guidance 
o:  the  chancellor  on  a  final  hearing  that,  upon  the  evi- 
dence adduced,  the  balance  now  in  the  hands  of  the  owner 
admitted  to  be  due  the  contractor,  should  be  pro  rated 
among  the  several  lienors,  and  after  deducting  the  sum 
pro  rata  to  The  McDonald  Company  from  the  amount 
found  to  be  due  to  that  company,  it  will  be  entitled  to 
have  a  lien  declared  upon  the  property  of  the  owner 
iv  its  favor  for  the  unpaid  balance  of  its  claim.  All  the 
lienorj^  have  a  lien  upon  the  balance  admitted  to  be  due 
the  contractor,  but  none  of  them  except  the  McDonald 
(\:nipany  are  effected  by  the  advancement  or  pre-pay- 
nient  made  to  the  contractor.  This  advancement  or  pre- 
payment was  good  against  all  except  The  McDonald 
Company  because  made  in  good  faith  before  notice  of 
their  liens  were  given.  As  to  that  company  the  advance- 
ment or  pre-pay  men  t  being  unwarranted  the  owner  must 
be  regarded  as  still  owing  to  the  contractor  at  least  so 
much  of  the  amount  advanced  as  will  satisfy  the  balance 
that  may  be  found  due  by  the  contractor  to  The  McDon- 
ald Company  after  allowing  a  credit  for  whatever  sum 
may  be  pj*o  rated  to  it  out  of  the  money  on  hand. 

The  decree  overruling  the  demurrer  to  the  cross-bill 
will  be  reversed  and  one  will  be  here  rendered  sustain- 
ing it. 

Reversed  and  rendered. 

McClellax,  C.  J.,  Simpson  and  Anderson,  J.J.,  con- 
curring. 
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Romano  t\  Brooks. 

Action  for  Deceit  in  the  Sale  of  Merclumdise. 

1  Pleading;  counts  ex  delicto  and  ex  contractu  cannot  he  joined 
in  the  same  complaint. — A  count  for  deceit  in  the- sale  of  mer- 
chandise cannot  be  Joined  with  a  count  for  the  breach  of  a 
contract  of  sale. 

2.  Agency;  what  facts  sufficient  to  authorize  the  inference  of 
agency. — Proof  that  an  alleged  agent  sold  merchandise  and 
that  thereafter  without  any  communication  between  the  pur- 
chaser and  the  alleged  principal  the  merchandise  was  shipped 
by  the  alleged  principal  to  the  purchaser,  while  not  sufficient 
to  justify  a  witness  in  testifying  as  a  matter  of  fact  that  the 
alleged  agent  was  the  agent  of  the  principal,  is  sufficient  to 
permit  the  inference  by  a  court  or  jury  that  the  alleged  agent 
was  the  agent  of  the  alleged  principal  and  was  acting  as  such 
in  the  transaction,  and  therefore  in  a  suit  to  recover  for  de- 
ceit practiced  in  the  sale  of  said  merchandise  it  is  error  to 
exclude  the  representations  of  such  agent  made  to  the  pur- 
chaser as  to  the  quality  of  the  merchandise  so  sold. 

Appeal  from  Bessemer  City  Court  (Law.) 

Tried  before  the  Hon.  W.  F.  Porter,  Special  Judge. 

This  was  an  action  for  deceit  in  the  sale  of  ai  car-load 
of  oats  made  by  the  defendant's  agent  to  the  plaintiflE's 
agent,  to  which  was  also  joined  a  count  for  breach  of 
the  contract  of  sale.  In  the  first  count  of  the  complaint 
the  plaintiff  claimed  of  the  defendant  ''the  sum  of  $60.00 
for  deceit  in  the  sale  of  one  car  load  of  oats  which  the  de- 
fendant at  the  time  of  the  sale  represented  to  be  Stand- 
ard Texas  Rust  proof  oats  and  sound,  and  which  at  the 
time  of  the  sale  defendant  knew  not  to  be  the  quality 
represented,  and  also  to  be  unsound." 

In  the  third  count  of -the  complaint  as  amended  the 

plaintiflF  claimed  of  the  defendant  "the  sum  of  $60.00 

damages  for  breach  of  a  contract  in  this,  that  on  or 

about  the  1st  day  of  September,  the  defendant  for  a 
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valuable  consideration  agreed  to  sell  and  deliver  to 
plaintiff  in  Bessemer,  Alabama,  one  car-load  of  sound 
Texas  Rust  proof  oats,  and  plaintiff  relying  on  the  agree- 
ment paid  to  the  defendant  the  consideration  he  agreed 
to  pay  him  for  the  kind  of  oats  he  had  bought,  but  de- 
fendant breached  the  contract  in  this,  to- wit : 

First.  Because  the  oats  delivered  to  the  plaintiff  was 
not  the  Texa*s  Standard  Rust  proof. 

Second.  Because  the  oats  delivered  to  the  plaintiff 
was  unsound. 

And  plaintiff  avers  that  as  a  result  of  the  breaching  of 
the  contract  aforesaid  he  was  damaged  in  the  sum  afore- 
said, hence  this  suit." 

The  other  facts  suflScient  for  an  understanding  of 
this  case  are  stated  in  the  opinion. 

Trotter  &  O'Dell,  for  appellant. — Cited  Benjamin  on 
Sales,  volume  2,  6  Am.  Edition  pages  824  to  828 ;  Storey 
on  Ag:ncy,  7  Edition,  Sections  134  to  139;  Oachet  v, 
Warren,  73  Ala.  288;  Owines  v.  McKinley,  1  Ala.  446; 
Bradford  v.  Bush,  10  Ala.  386 ;  Cocke  v,  Campbell,  1« 
Ala.  286;  Herring  v,  Scraggs,  62  Ala.  180;  Englehardt 
V.  Clanton,  83  Ala.  836;  Diwon  v.  Barkley,  22  Ala.  370; 
Ency.  of.  Pleading  &  Practice,  volume  8,  page  910 ;  Ency. 
of  Pleading  &  Practice  volume  4,  pages  754  and  915. 

J.  A.  ESTES  and  W.  K.  Smith,  contra. 

DOWDELL,  J. — One  of  the  grounds  of  demurrer 
which  the  trial  court  sustained  to  the  complaint,  was 
for  a  misjoinder  of  causes  of  action.  The  first  count, 
which  claimed  damages  for  deceit  in  the  sale  of  a  car 
load  of  oats  was  in  case,  while  the  third  count,  both  as 
originallv  filed  and  as  amended,  counted  on  a  breach  of 
contract  in  the  sale.  This  constituted  a  misjoinder  of 
causes  of  action  that  made  the  complaint  subject  to 
the  demurrer  interposed  and  the  court  so  properly  ruled. 
The  cause  was  then  tried,  as  the  judgment  recites,  on 
the  first  and  second  counts,  by  the  court  without  a  jury. 
The  first  count,  as  above  stated,  was  for  deceit  in  the  sale 
of  the  oats;  the  second  count  was  for  breach  of  warranty 
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in  the  sale.  To.  these  counts  the  general  issue  wns  plead- 
ed. 

Sam  Romano,  the  brother  of  the  plaintiff  testified,  that 
he,  acting  for  the  plaintiff,  purchased  the  car  load  of  oats 
in  question  from  one  Guinn,  who,  plaintiff  claimed, 
acted  as  the  agent  of  the  defendant  in  the  sale.  The 
plaintiff  sought  to  show  by  this  witness  the  representa- 
tion made  by  the  said  Guinn  in  the  sale,  to  which  the  de- 
fendant objected  until  the  agency  of  Guinn,  and  his  au- 
thority as  such  agent  to  bind  the  plaintiff,  was  first 
shown.  Against  this  objection,  but  with  the  understand- 
ing, however,  that  unless  the  plaintiff  should  show  the 
agency  of  Guinn,  the  same  was  to  be  subsequently  ruled 
out,  the  witness  was  permitted  to  testify  that  Guinn 
repreented  the  oats  to  be  Texas  Standard  Rust-Proof 
oats  and  sound,  and  further,  that  the  oats  turned  out  not 
to  be  standard  rust-proof  oats  and  were  unsound.  This 
witness  further  testified  that  Guinn  was  the  agent  of  de- 
fendant, but  on  his  cross  examination,  it  was  shown  that 
this  was  only  the  conclusion  of  the  witness,  for  when 
asked  how  he  knew  that  Guinn  was  the  agent  of  Brooks, 
he  answered,  "Because  I  bought  them  from  Guinn,  and 
they  w<  re  shipped  direct  from  Brooks."  It  was  not  per- 
missible for  the  witness  on  this  evidence,  to  state  as  a 
fact  that  Guinn  was  the  agent  of  Brooks.  The  oats  were 
as  the  testimony  of  this  witness  showed,  billed  and 
shipped  direct  to  the  plaintiff,  and  a  draft  drawn  with 
the  bill  of  lading  attached.  One  other  witness,  Rarden, 
testified  to  having  purchased  oats  the  same  year  from 
the  defendant,  but  could  not  say  that  he  purehar^ed 
through  an  agent,  though  probably  he  may  have  bought 
through  Guinn.  On  motion  of  the  defendant,  the  court 
excluded  all  the  evidence  of  the  agency  of  Guinn,  and 
all  evidence  as  to  the  representations  made  by  him,  and 
rendered  judgment  in  favor  of  the  defendant. 

The  evidence  being  that  the  plaintiff  bought  the  oats 
from  Guinn,  and  that  Brooks  shipped  the  oats  to  plain- 
tiff with  draft  for  the  agreed  purchase  price  attached  to 
bill  of  lading,  it  was  open  to  the  inference  that  Guinn 
was  acting  as  the  agent  of  Brooks  in  the  sale  of  the  oats, 
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and  this  being  true,  it  was  erroneous  to  exclude  the  ev- 
idence as  to  the  representations  made  by  Guinn.  With 
this  evidence  in  as  to  the  representations  made  by  Guinn, 
we  cannot  affirm  that  the  trial  court  would  have  ren- 
dered a  judgment  in  favor  of  the  plaintiif.  Under  the 
principle  laid  down  in  First  National  Bank  v.  Chafpi, 
et  al,,  118  Ala.  246,  the  exclusion  of  the  evidence  as  to 
the  representations  made  by  Guinn  constitutes  error 
for  which  the  judgment  of  the  trial  court,  although  the 
case  was  tried  without  a  jury,  must  be  reversed. 

Reversed  and  remanded. 

McClellan,  C.  J.,  Haralson  and  Tyson,  J.J.,  con- 
curring. 


Humphries  v.  Adkiiis  et  al. 

Bill  in  Equity  to  Enjoin  Ejectment  Suit, 

1.  Equitable  relief;  defendant  at  law  not  barred  after  judgment  ren- 
dered; laches. — A  defendant  in  a  suit  at  law  having  only  a 
purely  equitable  defense  to  the  cause  of  action  stated  in  the 
complaint,  is  not  barred  of  his  equity  by  the  mere  fact  that 
he  waits  to  file  his  bill  until  judgment  has  been  entered 
against  him  in  the  suit  at  law,  and  such  delay  in  asking  for 
relief  in  a  court  of  equity  does  not  constitute  laches. — Hooper 
V.  Birchfield,  138  Ala.  423,  overruled. 

Appe.\l  from  the  City  Court  of  Anniston  in  Equity. 

Heard  before  the  Hon.  Thomas  W.  Coleman,  Jr. 

The  facts  essential  to  an  understanding  of  the  decision 
on  this  appeal  may  be  summarized  as  follows:  Manuel 
Adkins,  father  of  appellees,  died  about  the  31st  of  May, 
1902,  seized  and  possessed  of  the  lands  which  are  involved 
in  this  litigation.  Adkins  left  a  will,  or  a  ducoment  pur- 
porting to  b?  a  will,  in  which  one  T.  R.  Sparks,  was 
named  as  executor.  The  will  was  attacked  by  David  and 
Josie  Adkins,  appellees,  and  was  by  the  honorable  city 
court  of  Anniston,  on  to-wit,  the  27th  day  of  February, 
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1904,  decreed  to  be  null  and  void  and  of  no  effect,  and 
the  probate  of  said  alleged  will,  and  the  proceedings 
had  thereunder,  were  set  aside,  cancelled  and  annulled, 
held  for  naught.  Prior  to  this  adjudication  by  the  learn- 
ed court,  however,  said  Sparks  applied  for  the  probate 
of  the  alleged  will  and  obtained  letters  testamentary 
as  the  executor  of  the  last  will  and  testament  of  Manuel 
Adkins.  On  the  29th  of  September,  1903,  said  Spai-ks, 
as  executor,  filed  a  petition  in  the  probate  court  of  Cal- 
houn county,  praying  for  a  decree  of  sale  of  the  property 
for  division  and  payment  of  debts.  The  petition  of  said 
Sparks  was  granted  on  November  2nd,  1903,  and  on  the 
18th  day  of  January  Sparks  sold  the  real  estate  involved 
in  this  suit  to  J.  H.  Humphries,  appellant  here.  On 
the  20th  day  of  January,  1904,  Sparks  reported  the  sale 
to  the  probate  court,  and  on  the  30th  of  the  same  month 
the  sale  was  confirmed  and  a  deed  was  made  to  appel- 
lant by  said  Sparks,  ^s  executor.  On  the  7th  day  of 
March,  1904,  an  ejectment  suit  was  instituted  by  appel- 
lees against  appellant  for  the  lands,  and  on  the  23rd  of 
June,  1904,  a  judgment  was  obtained  by  them  awarding 
them  the  lands.  After  the  recovery  of  this  judgment, 
the  defendant  in  ejectment  suit,  J.  H.  Humphries,  filed 
a  bill  in  the  present  case,  averring  the  facts  as  above  set 
forth,  and  prayed  for  an  injunction  restraining  the  plain- 
tiflF  in  the  ejectment  suit  from  further  prosecution  of 
said  suit,  and  from  the  enforcement  of  the  judgment 
against  the  complainant  for  the  possession  of  said  prem- 
ises, and  that  upon  a  final  hearing  said  injunction  be 
made  perpetual. 

Upon  the  filing  of  the  bill  a  temporary  injunction  was 
issued.  The  defendants  demurred  to  the  bill  setting  up 
in  various  ways  the  ground  that  the  complainant  waited 
too  long  before  filing  the  present  suit,  in  that  he  had  al- 
lowed the  ejectment  suit  to  proceed  to  judgment  with- 
out application  for  equitable  intervention.  The  defend- 
ant also  moved  to  dismiss  the  bill  for  the  want  of  equity, 
and  further  moved  to  dissolve  the  injunction  for  the  want 
of  equity  in  the  bill,  and  because  he  had  waited  until 
after  the  rendition  of  the  judgment  to  ask  for  equitable 
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reli(?f.  On  the  submission  of  the  cause  upon  the  motions 
and  the  demurrer,  the  chancellor  rendered  a  decree  hold- 
ing that  the  bill  was  without  equity,  and  sustained  the 
motion  to  dismiss  the  bill  and  to  dissolve  the  injunction. 
From  this  decree  the  complainant  appeals,  and  assigns 
the  rendition  thereof  a.s  error. 

Black  WELL  &  Agee,  for  appellant. — A  court  of  equity 
will  grant  relief  by  injunction  to  a  complainant  who  had 
an  equitable  defense  to  an  action  at  law,  but  could  not 
interpose  the  same  on  account  of  its  being  equitable  in 
its  nature. — Callou:ay  v.  McElroy,  3  Ala.  406;  Nelson 
V.  Dunn,  15  Ala.  514;  Howell  v.  Motes,  54  Ala.  1;  Mor- 
i/an i\  Lehman  Durr,  92  Ala.  442;  Johnsoti  v.  Christimi, 
128  U.  S.  374-381-2;  Crim  i\  Handlcy,  94  U.  S.  652; 
High  on  Injunctions,  Sec.  86;  1  High  on  Injunctions, 
2nd  Ed.  87;  Hubhard  r.  Easmon,  93  Am.  Dec.  467;  Jar- 
ratt  V.  Goodnoic,  32  L.  R.  A.,  321  note. 

McCauty  &  Merrill^  contra, — Conceding  that  appel- 
lant has  an  equitable  title,  yet  having  had  knowledge  of 
it  pending  the  final  settlement  of  the  ejectment  suit,  to 
which  he  was  a  party  and  actually  resisted,  it  is  too  late 
for  him  to  come  in  now  seeking  equitable  relief.  The 
Alabama  authorities  are  thoroughly  committed  to  the 
proposition  that  a  party  having  an  e(]uitable  defense 
when  an  action  at  law  is  pending  against  him  must  go 
into  equity  before  the  conclusion  of  the  action  at  law,  if 
he  has  knov/ledge  of  his  equitable  remedy.  He  cannot  sit 
down  and  speculate  upon  the  results  in  the  action  at  law, 
accumulating  costs  and  protracting  the  litigation,  and 
then  come  into  eijuity  and  ask  relief  of  that  forum. 
Hooper  d  Nolan  r.  Brlchfieldy  138  Ala.  423;  Moore  v, 
Fagyard,  51  Ala.  525. 

SIMPSON,  J. — The  motion  to  dissolve  the  injunc- 
tion, and  the  decree  sustaining  said  motion  seemed 
to  have  been  based  on  a  remark  in  the  case  of  Hooper 
rf  Nolcn  i\  Birrhfiehl  138  Ala.  427,  to  the  effect  that 
"A  defendant  having  e(iuitable  defenses  to  an  action 
at  law,  of  which  he  is  at  the  time,  apprised,  f^hould 
not    wait    until    such    suit    has    proceeded    to    such 
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judgment,  before  applying  to  a  court  of  equity  for  re- 
lief by  injunction."  This  remark  was  not  necessary  to 
the  decission  of  that  case,  and  to  that  extent  the  case  is 
overruled. 

This  question  had  previously  received  careful  consid- 
eration by  this  court,  and  it  was  held  that  *'a  defendant 
in  a  suit  at  law  having  onh'  a  purely  e(|uitable  defense 
*  *  *  *  is  not  barred  of  his  eciuity  by  the  mere 
fact  that  h'/  defers  filing  his  bill  until  judgment  has  been 
entered  against  him  at  law.'' — Stenics  v.  Hartzler, 
114  Ala.  564. 

The  judgment  of  the  court  is  reversed  and  the  cause 
remanded. 

McCt.kllax,  C.  J.,  Tys()N%  Dowdell,  Anderson  and 
Denson%  J.  J. 


Mobile  Land  Improvement  Co.  v.  Gass. 

BUI  in  Equity  to  have  Ann  ailed  Deeds  of  a  Corporation, 

1.  Corporation;   relation   of  directot  and  officer;   when   deed   set 

aside. — Where  a  director  and  officer  of  a  corporation,  in  dis- 
regard and  breach  of  his  fiduciary  relation,  secures  the  cor- 
porate authorities  to  convey  to  him  property  of  the  corpora- 
tion, such  transaction  is  voidable,  and  the  corporation  can 
maintain  a  bill  in  its  own  name  to  have  the  deed  conveying 
the  property  set  aside  and  annulled. 

2.  Same;  same;  same. — Where  one  who  is  a  directqr  and  secretary 

and  treasurer  of  a  corporation,  at  a  meeting  of  the  direc- 
tors of  said  corporation  in  which  it  was  necessary  for  such 
person  to  participate  to  constitute  a  quorum,  induces  said 
meeting  to  authorize  a  conveyance  of  the  corporate  property 
to  him,  and  his  vote  secured  the  passage  of  said  resolution, 
the  subsequent  conveyance  of  the  property  by  the  cornorate 
authorities  in  accordance  with  said  resolution  can  be  set 
aside  and  annulled  by  a  bill  being  filed  in  equity  for  such 
purpose  by  the  corporation  Itself. 

3.  Equity  pleading  and  practice;  when  relief  can  6e  given  under 

general  prayer. — Where  a  bill  in  equity  seeks  to  have  certain 
conveyances  cancelled  and  annulled  upon  the  ground  that  they 
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are  absolutely  void,  and  the  averments  of  the  bill  and  its 
prayer  for  specific  relief  are  based  upon  such  theory,  but 
such  bill  also  contains  a  prayer  for  general  relief,  if  upon  the 
averments  and  proof  it  is  shown  that  the  transaction  while 
not  void  ah  initio  was  voidable,  and  the  complainant  was  en- 
titled to  have  the  conveyances  annulled,  the  relief  can  be  had 
under  the  general  prayer. 

Appeal  from  th:^  Chancery  Court  of  Mobile. 

lleard  before  the  lion  Thomas  H.  Smith. 

This  action  was  commenced  by  the  Mobile 
Land  Improvement  Company  by  a  bill  in  Chan- 
cery against  H.  R.  Gass,.  and  was  subsequent- 
ly amended  as  to  make  several  parties,  who 
purchased  the  land  involved  in  this  suit  from 
him,  defendants.  The  bill  alleged  that  the  ccmiplainant 
was  a  coi-poration  under  the  laws  of  Alabama,  and  that 
the  defendant  (lass  was  the  Secretary  and  treasurer  of 
the  company  and  also  a  director  from  the  16th  day  of 
April,  1889," to  the  30th  day  of  April,  1900;  that  u^ome  of, 
the  directors  of  the  company  resided  in  Michigan,  and 
some  in  Mobile,  Alabama,  and  that  the  residents  of  the 
stockholders  were  similarly  distributed;  that  on  the  18th 
day  of  November,  1896,  the  board  of  directors  held  a 
meeting  in  Flint,  Michigan,  and  adopted  a  resolution 
authorizing  th  ])resident  to  transfer  to  the  defendant, 
(lass,  three  parcels  of  land  belonging  to  the  corporation, 
each  having  a  front  of  50  feet  on  Michigan  Avenue, 
upon  ccmdition  that  he  erect  upon  each  parcel  of  land 
a  two-story  dwelling  h(mse  to  cost  at  a  fair  value  not 
less  than  two  thousand  dollars,  and  that  no  d  ed  should 
be  given  him  until  he  had  begun  the  erection  of  a  house 
on  the  land  covered  by  it.  It  alleges  that  the  resolution 
as  spr.  ad  upon  the  minutes,  however,  purported  to  grant 
five  parcels  with  frontage  of  100  ft.  each  instead  of  three 
lots  of  land.  The  bill  alleges  that  there  was  present  at 
said  meeting  F.  A.  Piatt,  M.  P.  Cook,  I.  W.  Whitehead  - 
and  the  defendant,  H.  R.  (xass,  and  that,  except  for  the 
ihe  presence  of  said  Gass  there  would  not  have  been  a 
quorum  of  the  directors.  It  alleges  that  defendant  took 
possession  of  the  lands  described  in  th':^  resolution  as 
spread  upon  the  minutes,  and  proceeded  to  rrect  houses 
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upon  them  with  his  own  means;  that  when  the  bill  of 
eoniplaint  v.as  file<l  he  had  er  cted  a  house  upon  each  of 
four  of  the  parcels  of  land,  but  that  each  house  only 
oc*cupied  a  space. of  fifty  feet  on  Michigan  avenue;  that 
all  of  the  hou^:e8  but  one  had  been  disposed  of  to  other 
defendants  for  a  valuable  consideration  and  without 
notice,  and  that  said  Gass  had  never  rendered  any 
account  to  the  company  of  the  profits  arising  fi'om  the 
sale  of  the  buildings  or  lots  upon  w^hich  they  were 
erected.  That  Gass  from  time  to  time  obtained  deed 
executed  by  the  company  through  F.  A.  Piatt,  its  presi- 
dent, and  hims  If  as  secretary  of  the  company.  The  bill 
further  alleges  that  the  company  had  not  complied  w  ith 
the  provisions  of  law  authorizing  it  to  hold  directors' 
meetings  outside  of  the  state  and  that  in  April,  1900, 
the  stockholders  had  repudiateil  the  transaction,  and  had 
demanded  the  cancellation  and  surrender  of  the  con- 
veyances made  to  Gass. 

The  bill  prays  that  the  defendant,  H.  R.  Gass,  be  re- 
quired to  surrender  the  deeds  made  to  him  into  the 
registry  of  thv  court  to  be  cancelled,  but  that,  by  its 
decree,  the  court  protect  the  title  of  the  other  defend- 
ants who  purchased  three  of  the  lotK  in  controversy,  and 
for  general  r.  lief. 

The  bill  attaches  copies  of  each  of  the  four  convey- 
ances as  exhibits.  Each  of  these  conveyances  recites 
that  ''Whereas  the  board  of  directors  of  the  Mobile  Land 
Improvement  Company  did,  at  a  meeting  in  th^c  City  of 
Mobile,  on  to-wit  the  16th  day  of  Febmarj-,  1891,  adopt 
the  following  resolution,  viz. :  'Be  it  resolved,  that  the 
lands  of  this  company  shall  be  sold  as  opportunity  may 
afford  at  prices  satisfactory  to  th'j*  president  or  vice 
president  and  swretary  of  the  company,  and  said  offi- 
cers are  authorized  to  make  deed  to  purchasers  in  such 
form  and  with  such  conditions  and  covenants  respect- 
ively as  they  may  de.  m  proper.' ''  Each  conveyance  is 
executed  under  the  corporate  seal  of  the  company. 

Decret^  pro  confesso  was  rendered  against  the  d:*fend- 
ahts  other  than  Gass,  but  the  defendant  Gass  answered 
the  bill  admitting  the  corporate  capacity  of  the  com- 
X)any,  and  that  it  had  power  to  purchas?,  own,  improve, 
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rent*  or  sell  real  estate,  or  interest  in  real  estate,  to  con- 
struct buildings  upon  real  estate,  and  many  other  pow- 
ers. He  admitted  that  the  appellant  had  purchased  a 
large  body  of  real  estate,  and  had  adopted  a  system  of 
by-laws  for  the  rt^ulation  and  conduct  of  its  affairs.  He 
also  admits  the  election  of  himself  as  secretary  and 
treasurer  and  director  of  the  company,  and  that  he 
retained  these  offices  down  to  the  30th  day  of  April, 
1900,  and,  further,  that  some  of  the  directors  resided  in 
Michigan,  and  some  in  Mobile,  Alabama. .  The  defend- 
ant by  way  of  pleas  in  his  answer,  sets  up  in  detail  a 
number  of  meetings  of  the  board  of  directors  held  by  the 
company  in  Michigan  prior  to  the  meeting  of  November 
18,  1896,  and  the  fact  that  many  matters  of  importance 
to  the  company  were  authorized  at  such  meetings,  and, 
further  shows  that  practically  all  of  the  important 
business  of  the  company  wa.s  conducted  through  meet- 
ings of  the  boards  of  directors  held  in  Michigan,  and 
that  this  was  well-known  to  all  of  the  stockholders  of 
the  company  prior  to  November  18,  1896.  He  further 
attaches  a  map  of  the  lands  of  the  appellant,  and  shows 
that  they  were  vacant  lands  without  houses  on  them, 
and  constituted  an  open,  unfenced,  uncultivated,  plain 
without  stre:  ts  or  avenues  of  any  kind,  and  that  com- 
plainant purchased  this  tract  for  the  purpose  of  laying 
it  off  into  city  lots,  and  selling  them  as  residences  at  a 
profit ;  that  it  had  the  lots  plotted  and  advertised  exten- 
sively for  sale.  That  prior  to  November  18,  1896,  the 
company  had  this  land  in  the  hands  of  several  agents, 
and  had  been  making  strenuous  efforts  to  sell  as  many 
of  these  lots  as  it  could,  but  had  failed  to  make  any 
sales;  that  all  of  the  stockholders  thought  it  would 
greatly  enhance  the  value  of  the  property  and  facilitate 
the  sale  of  ^aid  lots  to  get  some  one  to  build  upon  one  or 
more  of  them,  and  resid?  there,  believing  this  would 
induce  others  to  purchase  lots  and  build  residences  upon 
them,  and  thereby  greatly  enhance  the  value  of  the  entire^ 
propertv.  With  this  view  the  directors  at  a  meeting  in 
Flint,  Michigan,  in  April,  1901,  authorized  their  presi- 
de nt  to  enter  into  negotiations  with  a  Mr.  King,  Mr. 
Tavlor  and  Mr.  Posey,  by  which  the  company  was  to 
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give  them  one  lot  each  on  Michigan  Avenue,  and  to 
build  a  plank  sidewalk  in  front  thereof,  and  guarantee 
the  extension  of  the  water  mains  to  the  lot^  selected,  if 
they  would,  within  a  specified  time,  put  buildings  on 
these  lots  to  cost  not  less  than  twenty-five  hundred  dol- 
lars, and  pay  fifty  dollars  towards  laying  the  water 
mains;  that  the  company  att.  mpted  to  induce  these  par- 
ties to  accept  the  lands  upon  these  terms,  but  failed; 
that  at  a  meeting  held  March  7,  1893,  a  committee  that 
had  been  previously  appointed,  reported  on  thn^  feas- 
ibility of  a  sale  of  400  lots  on  the  company's  tract  on 
Michigan  Avenue,  and  recommended  that  three  houses 
should  be  erect  d  thereon  at  a  cost  of  not  less  than 
eleven  thousand  dollars;  that  each  purchaser  was  to 
obtain  a  lot  without  location,  and  that  the  location 
should  then  be  determined  by  lot,  so  that  three  of  the 
purchasers  would  obtain  a  house  and  lot  by  his  pur- 
chas.  ;  that  the  sale  was  had,  but  the  company  did  not 
succei^d  in  selling  any  of  the  lots.  On  account  of  the 
long  continued  inability  of  the  company  to  dispose  of 
any  of  its  property  at  what  it  deemed  proper  prices,  or 
to  g  t  any  residences  constructed  thereon,  the  matter 
of  devising  some  method  to  facilitate  the  sale  of  lots 
became  a  constant  subject  of  discussion  among  the  stock- 
holders, and  sometime  in  18J)5  the  defendant  suggested  to 
some  of  th\'  directors  that  to  locate  residences  upon  the 
property  he  wcmld  build,  at  his  own  expense  and  dispose 
of,  to  bona  fide  residents,  five  residences  upon  the  prop- 
erty, if  the  company  would  give  him  ten  lots,  or  th:ir 
equivalents,  in  the  tract,  he  to  sell  the  houses  without 
profit  and  to  have  the  lots  not  built  upon  as  compensa- 
tion for  his  work  and  risk.  ^  This  suggestion  wa.s  consid- 
ered by  all  of  the  directors  who  discuss:  d  it  as  the  most 
feasible  plan  that  could  be  suggested  to  increase  the 
value  of  the  company's  pro])erty,  but  the  suggestion  was 
not  carried  out  until  1896.  at  which  time  th?  proposition 
was  accepted  and  a  resolution  passed  giving  him  ten 
lots  u]ton  the  terms  set  out  in  the  bill  of  complaint ;  that 
the  action  of  the  board  of  directors  in  entering  into  the 
agreem':  nt  was  known  to  nearly  all  of  the  directors  of 
the  company  and  to  many  of  the  stockholders,  and  that 
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the  defendant  spoke  to  a  number  of  them  himself  about 
the  matter.  In  the  early  part  of  1897  he  commenced  th> 
erection  of  a  house  upon  one  of  the^e  lots,  and  when  it 
was  completed  he  took  photographs  of  it,  and  showed  it 
to  sev.  ral  members  of  t'he  directory ;  he  sent  deeds  to  the 
l)resident  of  the  company  for  the  parcel  of  land  upon 
which  this  house  was  erected  cons-isting  of  100  foot 
front  on  Michigan  Avenue,  and  after  the  deed  was 
obtained  he  made  :  flforts  to  sell  this  property  at  the 
actual  cost  to  him  of  the  building  without  any  compen- 
sation for  the  lot,  or  for  his  time,  trouble  and  risk  in 
building  and  selling  the  property.  He  finally  sold  it 
to  a  prominent  citizen  of  Mobile,  who  occupied  it  as  his 
residence.  As  soon  as  he  succeeded  in  disposing  of  this 
building,  defendant  commenced  the  erection  of  another 
building  upon  another  of  the  parcels  which  the  company 
had  agreed  to  convey  to  him  and  obtained  a  dred  for  that 
parcel  and  when  that  building  was  completed,  he  took 
active  steps  to  dispose  of  it  without  profit  to  himself, 
and  succeeded  in  selling  it  to  a  prominent  citizen  who 
mad  it  his  home,  and  as  scmui  as  he  did  so,  he  immedi- 
ately commenced  the  erecton  of  -still  another  building 
upon  another  of  said  parcels,  and  obtained  a  deed  to  that, 
and  when  it  was  completed  tcmk  active  steps  to  sell  that 
imilding  without  profit  to  himself,  and  succeeded  in  sell- 
ing it  to  a  prominent  citizen  who  made  a  residence  of 
it.  and  he  then  ccmimenced  the  erection  of  the  fourth 
building  upon  another  parc^el,  and  ol>tained  a  convey- 
anc  of  that,  but,  before  he  completed  that  building  the 
bill  of  complaint  in  this  ca<e  was  filed.  That  each  of 
said  buildings  was  so  situated  that  they  could  be  seen 
hy  any  person  passing  complainant's  land,  and  so  as 
to  be  seen  by  any  person  passing  up  and  down  the  prin- 
cipal residence  street  in  th.  City  of  Mobile.  That  each 
of  said  buildings  cost  the  defendant  between  three  thou- 
sand and  four  thousand  dollars,  and  that  the  construc- 
tion of  said  several  buildings  did  enhance  the  value  of 
the  entire  tract  of  land,  nearly  one  hundred  per  cent, 
ov  r  what  it  would  have  In^en  worth  except  for  the  con- 
struction of  said  buildings  and  the  occupation  thereof  by 
citizens  as  residences.     The  answer  sets  up  that  subse- 
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quent  to  that  several  meetings  of  the  directors  and  of  the 
stockholders  were  had  without  repudiating  said  transac- 
tion, but  that  finally  it  was  resolved  by  the  board  of  direc- 
tors "that  they  repudiated  and  disaffirmed  the  transac- 
tion heretofore  made  with  H.  R.  (Jass,  whereby  certain 
property  of  the  company  was  improperly  conveyed  to 
Kaid  Gass  except  as  to  such  of  said  lots  that  have  been 
sold  by  said  Gass,  and  except  as  to  lot  18,  block  20. 
The  attornej'  of  the  company  is  hereby  instructed  to  com- 
mence procev  dings  for  the  recovery  of  said  real  prop- 
erty, if  said  Gass  refuse,  upon  the  written  demand  of  the 
company  to  reconvey  said  property  to  the  company.'' 
The  defendant  claims  that  under  the  facts  s:  t  up  in  his 
answer  the  company  has  ratified  the  transaction  made 
in  the  first  instance,  and  that  in  addition  thereto  it  has 
allowed  itself  to  become  estopp:  d  from  repudiating  the 
same.  Several  portions  of  the  answer  are  made  pleas  to 
the  bill  of  complaint. 

Upon  the  submission  of  the  cause  for  a  heaHng  upon 
the  sufficii  ncy  of  the  pleas,  the  Court  rendered  a  decree 
sustaining  said  pleas.  Upon  the  final  submission  of  the 
cause  upon  the  pleadings  and  proof,  the  Chancellor  ren- 
'iflered  a  decree  denying  the  relief  pray(  d  for,  and  order- 
ing the  bill  dijimissed.  The  complainant  appealed,  and 
assigned  as  error  the  interlocutory  decrc*e  of  the  Chan- 
cellor holding  the  pleas  sufficient  and  the  rendition  of 
the  final  decree  denying  the  relief  prayed  for  and  dis- 
missing the  bill. 

Henry  Chamberlain  and  McIntosh  &  Rich,  for  ap- 
pellant.—  (No  brief  came  to  the  hands  of  the  reporter.) 

Gregory  L.  &  H.  T.  Smith,  contra. — The  fact  that  the 
director  of  a  corporation  participate<l  in  a  meeting  of 
the  directors  in  which  a  contract  was  made  by  the  cor- 
poration with  himself  do<»s  not  vitiate  the  contract. — 
Cory  V.  Woflsirorth.  118  Ala.  488;  Anderson  v  Bullock 
Vmniiji  Bank,  122  Ala.  288 

A  corporation  may  ratify  unauthorized  acts  done  in  its 
name  by  its  officers  and  efrtop  itself  from  asserting  re- 
lief upon  the  ground  that  the  officers  had  no  such  au- 
thority.—TJtbft  r.  Hall  d  Farleji,  101  Ala.  95;  Mobile  d 
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Montgomery  11  wy  Co,  r.  Oilmer,  85  Ala.  434;  Ala,  Gt, 
Southern  R,  R,  Co.  v.  South  d  North  Ala,  R.  R,  Co,,  84 
Ala.  570. 

A  ratification  of  part  of  an  unauthorized  act  operates 
as  a  ratification  of  the  whole. — American  Freehold  Land 
d'  Mortgage  Co,  v.  Dykes,  111  Ala.  190 ;  Oaines  v.  Miller, 
111  TJ.  S.  398;  Bingham  v.  Palmer,  3  Allen  453 ;  Shoniger 
r.  Peabody,  17  Atl.'278;  Everts  et  aJ.  v.  Selover,  7  N.  W. 
225;  Wheeler  d  Wilson  Mfg,  Co,  v,  Aiighley,  22  Atl.  667; 
Taylor  &  Meyers  v.  Conner,  41  Miss.  722. 

A  corporation  that  has  obtained  and  retained  the 
benefits  of  an  unauthorized  act  is  estopped  from  repu- 
diating the  act. — 111  Amer.  &  Eng.  Encyc.  of  Law,  478 ; 
19th  Vol.  Century  Dig.,  page  2351  %2U\  Mobile  &  Mont- 
gomery Ricy.  Co.  V,  Gilmer,  85  Ala.  434;  Ala,  Gt,  South- 
ern R.  R,  Co,  V,  South  &  North  Railroad,  84  Ala.  570. 

ANDERSON,  J.— While  the  deeds  sought  to  be  can- 
celled purport  to  hare  been  authorized  by  a  resolution 
passed  at  a  meeting  in  Mobile  in  the  year  1891,  it  is  an 
undisputed  fact,  that  they  were  made  under  and  pur- 
suant to  a  resolution  of  a  bare  quorum  of  directors,  at 
a  meeting  held  at  Flint,  Michigan  in  the  year  1896.  The 
evidence  also  discloses  the  fact,  that  at  said  meeting, 
the  presence  of  and  the  participation  therein  by  the  re- 
spondent, Gass,  was  ^necessarv  to  constitute  a  quorum 
and  to  give  it  legal  vitality,  and  that  the  vote  of  Gass 
secured  the  passage  of  the  resolution. 

The  directors  of  a  corporation,  are  the  trustees  and 
managing  partners,  and  the  stockholders  are  the  cestui 
que  trust,  and  have  a  joint  interest  in  all  of  the  property 
and  effects  of  the  corporation. — Robinson  r.  Smith,  3 
Paige,  222,  232;  Cunningham  v.  Pell,  5  lb.  607;  Sire  v. 
Bloom,  19  Johns  479. 

"  *If  this  is  the  relation,  then  the  rules  of  law  applica- 
ble to  purchasers  by  agents  and  trustees,  apply  to  the 
purchase  in  question.  There  is  a  manifest  impropriety 
in  allowing  the  same  person  to  act  as  the  agent  of  the 
seller  and  to  become  himself  the  buyer.  There  may  be, 
in  all  such  cases,  a  conflict  between  the  duty  and  inter- 
est.   Acting  for  the  beat  interests  of  the  corporation,  his 
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disinterested  and  unbiased  convictions  of  duty  might 
be  to  advise  against  a  sale  of  the  entire  property  to  one 
creditor,  or  against  any  sale  at  all.  It  is  in  view  of  these 
considerations  that,  'the  wise  policy  of  the  law  hath  put 
the  sting  of  a  disability  into  the  temptation,  as  a  defen- 
sive weapon  against  the  strength  of  the  danger  which  lies 
in  the  situation.'  Even  these  principles  would  not,  in 
my  judgment,  apply  in  the  case,  if  there  had  been  a  quo- 
rum without  Buell. 

"  'Now  the  purchase  of  property  by  an  agent  or  trustee, 
or  by  any  person  acting  in  a  fiduciary  capacity,  is  not 
void  ah  orxgine  and  absolutely.  It  is  voidable  only.  It 
is  made  subject  to  the  right  of  the  principle  or  benefi- 
ciary, in  a  reasonable  time,  to  say  that  he  is  not  satisfied 
v/ith  it.  It  is  valid  in  equity  as  well  as  law,  unless  the 
parties  interested  repudiate  it,  or  complain  of  it;  and 
these  may  set  it  aside  without  showing  either  fraud  or 
injury. — Bank  of  old  Dominion  v.  Dubuque  Railroad  Co,, 
8  Iowa  227;  Darone  v.  Fanniuif,  2  Johns,  Ch.  252;  Bost- 
wick  r.  Atkins,  3  Comst.  53,  60;  1  Parsons  Cont  75,  76 
and  csL^e^  in  note;  1  LearVCa^es  in  Eq.  167 ;MacGr€g07'  v. 
Gardner]  14  Iowa  326,  335. 
•  "  As  the  princ^'p:il  or  parties  i'lKvesteci  may  confirm 
the  sale,  a  mere  stranger  cannot  make  the  objection,  that 
the  trustee  was  the  purchaser;  or  that  the  sale  was  irreg- 
ular. The  remedy  belongs  only  'to  persons  who  had  an 
interest  in  the  property  before  the  sale,  and  no  other 
person  can  apply  to  set  aside  the  salelj''^\ — Corey  v. 
Wadstrorth ,  118  Ala.  507,  508 ;  Hawley  v.  Cramer,  4  Cow. 
717,  744;  Edmondson,  v,  Welsh,  27  Ala.  578;  Foster  r. 
Gryree^5  l(i,  ^28;  Hannah  v.  Carrington,  .18  Ark.  85; 
Herbert  r.  Hen  rick,  16  Ala.  581;  Greenleaf  i\  Qiijcen, 
1  Pet.  138;  5  Barr,  ^l;Wightman  r.  Doe,  24  Miss.  675. 

The  dire(*tors  of  a  corporation  are  its  agents.  Their 
position  implies  that  confidence  is  reposed  in  them.  Tbe 
duties  which  a  director  assumes  to  the  corporation  and 
the  stockholders  thereof,  disqualifies  him  from  binding 
the  corporation  in  a  transaction  in  w^hich  he  is  already 
interested. — O'Connor  Mining  it  Mfg.  Co.  v.  Coosa  Fur- 
nace Co.,  88  Ala.  630. 
-    In  the  case  at  bar,  we  find  the  respondent  Gass,  not 
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only  a  director  but  the  salaried  secretai*y  and  treasurer 
of  the  company.  Kot  only  interested  in  the  donation,  but 
the  sole  donee.  Could  there  be  a  stronger  appeal  for 
equitable  relief,  in  the  absence  of  actual  fraud,  the  exis- 
tence or  non-existence  of  which,  we  deem  unnecessai'y  to 
discuss  in  order  to  adjudicate  this  controversy 

We  do  not  think  the  complainant  is  estopped  from 
avoiding  the^^e  conveyances  so  far  as  they  pertain  to  ^ 
the  undisposed  of  lots.  The  fact  that  the  houses  were 
erected  in  view  of  one  of  the  main  streets  of  Mobile, 
where  some  of  the  directors  and  stockholders  may  have 
seen  them,  or  that  Gass  told  Chaudron,  (one  of  the  direc- 
tors) that  scmie  qf  the  lots  had  been  conveyed  to  him,  or 
that  the  deeds,  were  recorded  in  a  county  where  a  mi- 
nority of  'the  stockholders,  including  Gass,  resided,  was 
not  sufficient  to  charge  the  company  or  stockholders  with 
such  notice  as  would  bind  them  by  w'ay  of  estoppel. 

We  are  familiar  with  the  well  established  rule,  that, 
a  corporation  may  ratify  directly  or  by  implication  un- 
authorized acts  of  the  directors  or  agents.  And  that 
there  can  be  no  partial  ratification.  The  acceptance  of 
the  fruits  of  an  unauthorized  act  compels  an  acceptance 
of  the  hardships.  But  the  evidence  does  not  establish  any  v 
facts  from  which  a  ratification  can  be  implied.  On  the 
other  hand,  we  find  Cook,  (one  of  the  directors)  repu- 
diating the  matter.  Just  as  soon  as  Piatt  informed  him 
of  the  execution  of  the  fourth  deed,  Cook  and  Whitehead 
repaired  to  Mobile  within  a  short  time  after  the  exiecu- 
tion  of  said  foui'th  deed  «and  at  once,  instigated  investiga- 
tion, reorganized  the  directory  and  took  speedy  steps  to 
inspect  the  records  and  books  of  the  company,  which  had 
been  under  the  exclusive  control  and  in  the  possession  of 
Gass  since  the  meeting  at  Flint.  An  effort  wa«.made  at 
the  first  meeting  to  get  the  books.  At  the  second  meet- 
ing an  attorney  was  appointed  to  investigate  the  acts 
of  the  said  Gass  and  report  to  the  company.  At  the  third 
meeting,  possibly  after  tlie  attornev  had  reported,  Ave 
find  the  directors  repudiating  and  disaffirming  the  con- 
veyances of  the  said  Gass,  except  as  to  the  part  he  had 
sold  to  innocent  x)urchasers,  and  lot  18,  upon  which  he 
had  made  valuable  improvements,  and  authorized  the  at- 
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torney  to  institute  proceedings  at  once,  in  case  Gas-s  re- 
fused upon  demand^  to  reconvey  the  lots.  The  fact  that 
they  did  not  repudiate  the  conveyatices  to  some  of  the 
k»t8,  did  not  make^  the  omission  of  said  lots,  a  partial  rat- 
ification of  the  transactions  so  a>j  to  preclude  the  com- 
pany fnmi  rescinding  the  contract.  The  resolution 
clearly  repudiated  the  transaction,  but  for  equitable  rea- 
sons, omitted  three  lots  sold  to  innocent  purchasers  and 
one  upon  which  respondent  Gass  had  erected  valuable 
improvements. 

The  chancellor  erred  in  holding  that  the  pleas  were  suf- 
ficient and  in  dismissing  tbe  bill. 

Reversed  and  remanded. 

McClellax,  C  J.,  Tyson  and  Simpson,  J.J.,  concur- 
ring. 

ON  REHEARING. 

ANDERSON,  J. — Counsel  for  respondent  contends 
that  the  opinion  in  this  case,  while  sound  in  law  is  based 
up(m  a  theory  foreign  to  the  one  advanced  by  the  bill 
of  complaint.  It  is  true  the  bill  by  its  averments  and 
in  the  prayer  for  specific  relief,  seeks  to  have  the  deeds 
declared  void  ab  iuitjo.  The  bill  however,  sets  out  facts 
which  have  be(?n  establislied  and  which  are  sufficient  to 
enable  the^  complainant  to  void  the  deeds  upon  its  timely 
election.  The  resolution  could  not  have  l)een  passed 
without  the  vote  of  and  participation  of  the  defendant  in 
the  meeting.  The  bill  also  avers  in  paragraph  six  that 
the  respondent  ''in  utter  violation  of  his  trust  as  a  direc- 
tor of  said  conipany  and  as  secretary  and  treasurer 
thereof  and  in  disregard  of  his  fiduciary  relationship  pro- 
cured said  conveyances." 

The  bill  l>y  its  averments  shows  that  the  transaction 
was  voidable  and  the  relief  can  be  had  under  the  general 
prayer.  "'Under  a  prayer  for  general  relief  a  party 
cannot  recover  a  claim  distinct  from  that  demanded  by 
the  bill."  But  while  the  complainant  may  not  be  en- 
titled to  the  relief  specifically  prayed  for,  he  may  under 
a  general  prayer,  obtain  any  other  specific  relief  consist- 
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ent  with  the  case  made  by  the  bill. — Beach  on  Modern 
Equity  Practice,  §  91.  "If  the  facts  which  he  states  are 
broad  enough  to  give  him  relief,  it  matters  not  how  nar- 
row his  prayer  may  be,  if  his  bill  contains  a  prayer  for 
general  releV— Hill  v.  Beach,  12  N.  J.  Eq.  31-35.  Even 
if  the  special  prayers  were  such  that  no  relief  could  be 
granted  under  them,  the  court  under  the  general  prayer, 
may  grant  an  appropriate  relief  consistent  with  the  case 
made  by  the  bill. — Annin  v.  Annin,  24  N.  J.  Eq.  184. 

Here  we  have  a  bill  seeking  to  cancel  deeds,  upon  the 
primary  idea  that  they  are  A^oid,  with  the  laverments  of 
facts  suflBcient  to  enable  the  complainant  to  cancel  them 
because  voidable,  with  a.  prayer  for  general  relief.  The 
cancellation  of  the  deeds  because  voidable  instead  of 
void  would  not  be  inconsistent  with  the  case  made  by  the 
bill  or  distinct  from  the  relief  demanded  by  the  bill.  The 
bill,  however,  fails  to  offer  to  do  equity  as  to  lot  18  as 
there  is  no  offer  to  compensate  respondent  for  the  im- 
provements. Besides,  the  resolution  repudiating  the 
tiiansaction,  omitted  the  lots  sold  and  lot  18  and,  in- 
structed the  attorney  to  commence  proceedings  for  the 
recovery  of  said  real  estate  (meaning  all  but  that  ex- 
cepted and  which  exception  contained  lot  18).  As  a 
rule  the  bringing  of  a  suit  implies  prima  facie  the  au- 
thority of  the  attorney,  but  this  resolution  overcomes  the 
prima  facie  authority  of  the  attorney  to  sue  for  this  lot 
18,  and  in  the  absence  of  any  other  proof,  we  must  hold 
that  the  bill  was  not  authorized  as  to  lot  18. 

The  rehearing  is  denied  but  the  opinion  is  modified 
to  the  extent  of  holding  that  the  complainant  is  not  en- 
titled to  relief  as  to  said  lot  18,  and  is  entitled  to  a  can- 
cellation of  the  conveyances  as  to  the  unimproved  lots, 
or  to  so  much  thereof  as  was  not  conveyed  to  a  bona  fide 
purchaser  before  this  bill  was  filed. 

The  decree  of  the  chancellor  is  reversed  and  the  cause 
is  remanded  in  order  that  he  may  render  a  decree  in  con- 
formity with  this  opinion. 

Reversed  and  remanded,  and  rehearing  denied. 

McClellan,  C.  J.,  Tyson  and  Simpson,  J.J.,  concur- 
ring. 
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United  States  Fidelity  &  Guaranty  Co, 
V.  Union  Trust  &  Savingrs  Co. 

Action  for  Breach  of  Official  Bond  of  Register  in 
Chancery. 

1.  Official  bonds;  payable  and  conditioned  as  required  by  statute 
regardless  of  stipulations  in  bond. — A  bond  intended  by  the 
obligor  thereon  to  be  the  official  bond  of  a  public  officer,  and 
under  which  said  public  officer  acts,  is,  by  force  of  the  statute 
(Code  S'  3070,  3087,  3089)  the  official  bond  of  such  officer,  and 
in  legal  contemplation  and  effect  such  bond  is  payable  and 
conditioned  as  the  statute  requires  the  official  bond  of  such 
officer  to  be  payable  and  conditioned;  and  it  is,  therefore,  of 
no  consequence  that  the  bond  so  executed  is  payable  and  con- 
ditioned differently  from  that  which  the  statute  requires  for 
official  bonds,  or  that  the  conditions  expressed  in  the  bond 
may  not  have  been  broken  by  the  officer. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  A.  D.  Saybe. 

This  suit  was  brought  in  said  City  Court,  on  March  22, 
1902,  by  Union  Trust  &  Savings  Company  as  trustee  for 
Edmund  Tatum  and  Clark  Tatum,  against  The  United 
States  Fidelity  &  (tuaranty  Company  as  the  surety  upon 
the  official  bond  of  W.  11.  Parks  ais  register  in  chancery, 
to  recover  seventeen  hundred  dollars,  damages  for  the 
conversion  of  certain  specified  sums  of  money  alleged  to 
have  been  received  by  said  register  in  his  official  capac- 
ity, belonging  to  said  Edmund  and  Clark  Tatum,  and 
by  the  register  deposited  to  his  credit  as  register  in  the 
bank  of  Josiah  Morris  &  (\mi])any  whereby  the  money 
was  lost  to  said  beneficiai'ies.  Tlie  complainant,  after 
showing  the  appointment  of  W.  H.  Parks  as  register, 
averred,  among  other  things,  that  on  the  12th  day  of 
November,  1898,  said  W.  H.  Parks  and  tlie  defendant  aB 
his  surety  execute<i  a  certain  bond  as  the  official  bond  of 
said  Parks  as  such  register,  in  the  sum  of  ten  thousand 
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dollars,  payable  to  the  State  of  Alabama  and  approved  by 
W.  L.  Parks  as  chancellor  of  the  division ;  that  said  reg- 
ister acted  under  said  bond ;  that  during  the  time  he  was 
so  acting  under  said  bond  there  came  into  his  hands  as 
register  the  sum  of  |2,835,  belonging  to  the  said  Edmund 
and  Clark  Tatum  under  a  trust  in  their  favor  created 
by  the  last  will  and  testament  of  Berry  Tatum,  Sr.,  de- 
ceased, which  sum  the  register  was  required  to  retain  in 
his  hands  subject  to  the  orders  of  the  court  and  that  said 
register,  while  acting  under  said  bond,  '^made  a  general 
deposit  of  a  portion  of  said  fund  in  his  name  as  said  reg- 
ister in  and  with  the  banking  house  of  Josiah  Morris  & 
Conipanv,  as  follows  f'  Julv  10,  1899,  |320;  Julv  31, 
1899,  fli.lO;  September  30,  1899,  |40;  Januarj'  4,  1900, 
|540;  Januarv  16,  1900,  |220;  June  26,  1900,  *^40;  June 
12,  1900,  |4();  July  12,  1900,  |1,003.33;  August  2,  1900, 
f318.  The  complaint  then  averred  that  ''by  reafson  of 
said  general  deposit  of  said  several  sums  by  said  \Vm.  H. 
Parks  as  said  register  with  said  Josiah  Morris  &  Com- 
pany, the  said  sum  of  seventeen  hundred  dollai^s  was  lost 
as  aforesaid."  The^due  appointment  of  the  plaintiff  as 
trustee  as  aforesaid  was  alleged.  The  complaint  made 
an  exhibition  of  a  copy  of  the  bond  sued  on.  The  instru- 
ment purported  to  be  the  bond  of  the  register  as  an  "em- 
ploye'- in  the  service  of  the  State  of  Alabama  as  the 
"employer,"  for  the  register's  "honesty  in  the  perform- 
ance of  his  duties  in  the  said  position."  It  recites  that 
the  paid  "employer"  had  deliA'ered  to  the  surety  company 
**a  statement  in  writing  relative  to  the  duties,  responsi- 
bilities and  checks  to  be  used  upon  the  employe  in  said 
position  and  other  matters,"  and  provided  that  in  con- 
sideration of  thirty  dollars"  paid  as  premium  for  the 
period  from  Xovemlnn'  12,  1898,  to  November  12,  1899, 
at  12  o'clock  noon  and  upon  the  faith  of  the  said  state- 
ment aforesaid  by  the  employer  it  is  hereby  agreed  and 
declared  that  subject  to  the  provisions  and  conditions 
herein  contained,  which  shall  be  conditions  precedent  to 
the  right  on  the  part  of  the  employer  to  recover  under 
this  bond,  the  company  shall  within  three  months  next 
after  notice,  accompanied  by  satisfactory  proof  of  loss 
ai?  hereinafter  mentioned,  has  been  given  to  the  company 
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make  good  and  reimburse  the  employer  all  and  any  pe- 
cuniary loss  sustained  by  the  employer  of  money  securi- 
ties or  other  personal  property  in  the  possession  of  the 
employe  or  for  the  possession  of  which  he  is  responsible 
by  any  act  of  fraud  or  dishonesty  on  the  part  of  said 
employe  in  connection  with  the  duties  of  the  office  or 
position  hereinbefore  referred  to  and  occurring  during 
the  contiruance  of  this  bond  or  any  renew^al  thereof  and 
discovered  during  the  continuance  or  within  six  months 
thereafter  or  within  six  months  from  the  death  or  dis- 
missal or  retirement  of  the  employe  from  the  service  of 
the  said  employer."  It  was  further  provided  that  notice 
in  writing  to  the  surety  company  should  be  given  of  any 
act  of  omission  or  commission  on  the  part  of  the  "em- 
ploye" covered  by  the  bond,  immediately  after  knowledge 
of  the  same  came  to  the  "employer" ;  that  any  claim  in 
res^pect  to  the  bond  should  be  in  writing  addressed  to  the 
president  of  the  company  immediately  upon  the  discov- 
ery of  any  loss  for  which  the  company  was  responsible 
and  within  six  months  after  the  expiration  or  cancella- 
tion of  the  bond  and  that  upon  the  making  of  such  claim 
the  bond  should  wholly  cease  as  regards  any  liability  on 
the  part  of  the  company  and  should  be  surrendered  to 
the  company  on  the  payment  of  such  claim.  It  was 
further  stipulated  that  the  company  might  cancel  the 
bond  at  any  time  ^^by  giving  one  month's  notice  to  the 
employ(T  and  refunding  the  premium  paid  less  a  pro  rata 
part  thereof  for  the  time  u^aid  bond  shall  have  been  in 
force,  remaining  liable  for  all  or  any  default  covered  by 
this  bond  which  may  have  been  committed  by  the  said 
eniplcye  up  to  the  date  of  such  determination  and  discov- 
er! d  and  notifi<  d  to  the  company  within  the  limit  of  time 
hereinbefore  provided  for."  It  was  further  stipulated 
that  no  action  would  lie  for  the  recovery  of  any  claim 
for  any  breach  of  the  bond  unless  commenced  within 
twelve  months  after  the  presentiation  of  such  claim  as 
aforesaid,  and  that  it  was  essential  to  the  validity  of  the 
bond  that  the  "employe's"  signature  thereto  should  be 
subscribed  and  witnessed;  and  it  was  further  provided, 
in  conclusion,  that  the  "employe"  should  save  the  surety 
company  harmless  "from  and  against  all  loss  and  dam- 
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age  of  whatever  nature  or  Idud  and  from  all  legal  and 
other  costs  and  expenses  direct  or  incidental  which  the 
said  company  may  at  any  time  sustain"  in  consequence 
of  having  entered  into  the  bond.  The  signature  of  W. 
H.  Parks,  the  register,  was  not  witnessed. 

The  defendant  demurred  to  the  complaint,  the  sub- 
stance of  the  demurrer  as  set  forth  in  the  several  grounds 
thereof  being  that  the  complaint  shov/ed  no  right  of  ac- 
tion in  the  plaintiff;  showed  no  breach  of  the  bond;  that 
it  did  not  show  that  the  defendant  was  surety  on  the 
I  official  bpnd  of  the  register;  that  the  bond  had  expired 
by  limitation  at  the  time  of  the  alleged  breach;  that  it 
was  not  shown  that  notice  of  the  alleged  breach  was 
given  as  required  by  the  bond ;  that  it  did  not  appear  that 
three  months  had  expired  after  notice  given  as  required 
by  the  bond ;  that  no  right  of  action  was  shown  in  that 
it  did  not  appear  that  the  alleged  breach  was  by  reason 
of  the  fraud  or  dishonesty  of  the  register ;  that  no  action 
would  lie  on  the  bond  except  for  the  fraud  or  dishonesty 
of  the  register;  that  the  bond  was  void  because  the  signa- 
ture of  Parks  thereto  was  not  witnessed ;  that  the  period 
of  one  year  had  expired  when  the  alleged  breach  oc- 
curred; that  it  was  not  alleged  that  the  State  of  Alabama 
had  suffered  any  pecuniary  Iosij^j  by  reason  of  any  act  of 
the  said  Parks  as  register;  and  that  it  was  apparent 
from  the  complaint  that  Parks  had  entered  into  no  obli 
gallon  whatever  binding  him  to  any  one  except  the  dc- 
tendant  in  connection  with  said  office  of  register,  and 
tnat  the  suit  was  prematurely  brought  in  that  the  lia- 
oility  of  the  principal  had  no*  been  ascertained. 

The  demurrer  was  overruled  by  the  city  court.  There- 
i»pon  the  defendant  refused  to  plead  further  and  the 
court,  after  hearing  the  evidence,  rendered  judgment  for 
the  plaintiff  in  the  sum  of  $2,443.34  and  for  cost«.  The 
assignments  of  error  are  base<l  on  the  action  of  the  trial 
court  in  overruling  the  demurrer  to  the  complaint,  and 
in  rendering  judgment  for  a  greater  sum  than  was  claim- 
ed in  the  complaint. 

Marks  &  Sayre,  for  appellant. — As  the  instrument 
sued  upon- contained  no  promise  by  Parks  enuring  to  the 
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plaintiflfs,  there  was  a  misjoinder  of  defendants  in  the 
Bryant  case,  in  making  Parks  a  party. — Painter  v.  Maul- 
din,  119  Ala.  88;  Evans  t\  Killand,  9  Ala.  46;  Ferry  v. 
Burchard,  21  Conn.  603.  The  plaintiffs  could  not  sue  in 
their  own  names  on  the  obligation. — See  authorities, 
supra. 

The  bond  is  to  answer  for  any  loss  occurring  bj'^  reason 
of  fraud  or  dishonesty  of  Parks,  and  the  complaint  al- 
leges no  breach  of  that  condition.  This  means  moral 
fraud,  and  fraudulent  intent. — Wolf  v,  iitix,  99  U.  S. 
1. 

The  bond  had  expired  by  its  own  limitation  at  time  of 
breach  complained  of. — City  Council  v,  Hughes,  65  Ala. 
201 ;  Burge  on  Surety-sliip,  69. 

The  liability  of  the  surety  was  defined  and  limited  by 
the  letter  and  evei'y  condition  expressed  in  the  instru- 
ment sued  on,  and  could  not  by  implication  be  extended 
beyond  them,  and  the  complaint  was  defective,  in  not 
alleging  conformance  with  all  the  condition?  thereof. 
City  Council  v.  Hughes,  65  Ala.  201;  Anderson  v.  Bellin- 
ger, 87  Ala.  334;  3/i//er  r.  Htewart,  9  Wheat.  681 ;  Lnited 
titates  V,  Hudson,  10  Wall.  395;  Foxcroft  v.  Nemns,  4 
Greene  (Me.)  75;  Clark  i\  Lamb,  76  Ala.  406;  Mechem 
on  Public  Officers,  §  282. 

Horace  Stringfellow,  contra, — There  can  be  no 
doubt  tliat  the  bond  sued  on  did  not  conform  to  the  statu- 
tory re<iuirements  re<5ipecting  official  bonds,  its  principal 
variation  being  in  its  conditions  bul:  the  complaint  avers 
that  the  Register  acted  under  said  bond,  and  was  so 
acting  at  the  time  of  the  said  convei'sion,  from  w^hich  it 
is  alleged  the  loss  to  the  trust  estate  accrued.  The  bond 
here  sued  for  clearly  comes  within  the  curative  effect  of 
Section  3089  of  the  Code  of  1896 ;  therefore  the  bond  sued 
on  stands  in  the  place  of  the  Register's  official  bond, 
subject  "on  its  condition  being  broken,"  to  all  the  rem- 
edies which  the  person  agrees  might  have  maintained 
thereon  had  it  complied  with  all  the  requirementa  of  the 
\diV^\—McKissack  r.  McClendon,  133  Ala.  558. 

But  even  assuming  that  the  bond  only  indemnified 
against  the  mala  fides  of  the  employee  the  complain  I 
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shows  a  good  cause  of  action.  "Dishonesty"  is  defined 
"a  breach  of  trust."  The  complaint  avers  that  the  gen- 
eral deposit  was  made  of  the  trust  funds.  This  was  in 
violation  of  Section  4668  of  the  Criminal  Code. — Alstons' 
cC'Sey  92  Ala.  134.  "Wrongful  acts  knowingly  or  inten- 
tionally committed  can  neither  be  justified  nor  excused 
on  the  ground  of  innocent  intent." — Reeves  v.  States^  95 
Ala.  31. 

It  -was  unnecessary  that  the  complaint  should  aver 
that  notice  was  given  and  suit  brought  within  the  time 
stated  in  the  bond.  The  appellant  was  notified  by  Sec- 
tion 3089  of  the  Code  that  if  the  bond  was  acted  upon  it 
stood  in  the  place  of  the  official  bond  and  was  subject  to 
all  of  its  remedies.  The  statute  was  part  of  the  bond,  and 
the  notice  and  time  of  suit  stipulated  in  the  bond  are  not 
required  by  it.  The  same  is  true  of  the  stipulation  in 
the  bond  as  to  the  period  of  its  operation.  The  Register 
was  elected  for  six  years  and  the  bond  here  given  as  his 
official  bond  and  standing  in  its  place  it  is  for  the  term 
stated  and  "the  ij^urety  could  only  be  released  from  lia- 
bility by  compliance  with  section®  3124-3129  of  the  Code. 
But  the  complaint  here  shows  the  lending  of  the  trust 
funds  was  within  the  time  limited  by  the  bond  and  its 
renewal.  It  was  unnecessary  to  aver  that  the  renewal 
was  in  writing. — Dexter  v.  Ohla^der,  89  Ala.  262. 

One  executing  an  official  bond  with  an  insufficient  or 
limited  condition  would  be  charged  by  Section  3089  with 
knowledge  of  the  fact  that  notwithstanding  such  condi- 
tion the  bond  if  actc^d  under  would  contain  the  general 
condition  named  in  the  statutes,  and  the  surety  in  execut- 
ing and  permitting  the  b<md  to  be  acted  under  would  be 
presumed  to  consent  to  it.  "A  statute  which  declares  the 
legal  obligation  of  an  official  bond  is  a  part  of  its  terms 
as  fully  as  if  its  words  were  expressly  written  within 
its  condition." — Clark  v.  Lamh^  76  Ala,  407.  A  surety 
executing  such  bond  voluntarily  a^^sumes  liability  for  his 
principal  according  to  the  obligation  of  the  bond  as  the 
law  defines  it. — Morrotv  v.  Wood,  56  Ala.  8 ;  McKissack 
r.  McClemhni,  133  Ala.  558,  32  So.  Rep.  486. 

:\rcCLELLAN,  C.  J.— A  bond  intended  by  the  obligors 
thereon  to  be  the  official  bond  of  a   public   officer   and 
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which  such  public  officer  acts  under  is  by  force  of  the 
statute  the  official  bond  of  such  officer,  and  in  legal  con- 
templation and  effect  such  bond  is  payable  and  condi- 
tioned as  the  statute  requires  the  official  bond  of  such 
officer  to  be  payable  and  conditioned. — Code,  §  §  3070, 
3087,  3089;  i^prairl  v.  Lawrence,  33  Ala.  674;  Lewis  r. 
Lee  Conniy,  66  Ala.  480,  488-9;  Kfec/c  v.  TuiwUer,  68 
Ala.  107;  McKissack  r.  McVlendon,  133  Ala.  558. 

That  the  bond  sued  on  in  this  case  was  intended  by  the 
obligors  to  be  the  official  bond  of  Wm.  H.  Parks  as  rois- 
ter in  chancery  for  the  district  constituted  of  the  county 
of  Montgomery,  its  own  terms  fully  demonstrate.  That 
said  Wm.  H.  Parks  acted  as  such  register  in  chancery 
under  said  bond,  and  was  so  acting  thereunder  at  the 
time  of  the  default  complained  of,  is  shown  beyond  con- 
troversy. It  is,  therefore,  of  no  consequence  that  the 
condition  of  the  bond  is  diflferent  from  that  which  the 
statute  prescribes  for  official  bonds,  nor  of  any  conse- 
quence that  the  condition  expressed  in  the  bond  may  not 
have  been  broken  by  the  officer.  The  condition,  which, 
though  not  written  into  this  paper,  i-s  as  essentially  a 
part  of  it  for  all  the  purposes  of  this  action  as  if  it  and 
it  alone  were  written  into  it,  is  that  the  officer,  Wm.  H. 
Parks,  will  faithfully  discharge  the  duties  of  the  office 
of  register  in  chancery  during  the  time  he  continues 
therein,  or  discharges  any  of  the  duties  thereof — (Code, 
1896,  §  3070) ;  and  the  obligors  thereon  are  liable  for 
any  breach  of  this  condition  for  the  u«e  and  benefit  of 
every  person  sustaining  damages  by  such  breach — (Code 
1896,  §  3087).  It  would  be  immaterial  whether  such 
bond  is  in  terms  payable  to  the  state:  The  law  makes  it 
so  payable.  It  would  be  immaterial  to  the  sureties  lia- 
bility whether  Parks  executed  it:  The  surety  i-s  liable 
whether  he  did  or  not.  And  it  is  immaterial  that  the 
instrument  though  signed  by  Parks,  yet  on  its  face  im- 
ports no  obligation  on  his  part  to  the  state:  The  law 
imports  that  obligation  into  the  bond.  On  the  other 
hand,  no  account  is  to  be  taken  of  and  no  operation  is 
to  be  given  to  the  several  stipulations  and  conditions 
set  down  in  this  paper  which  tend  to  limit  the  liability 
which  an  official  bond  imports  or  to  clog  or  impeach  the 
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remedy  for  the  enforcement  of  such  liability.  The  right 
of  recovery  is  the  same  in  the  abstract  and  as  to  amount 
as  if  the  bond  had  expressed  the  statutory  conditions 
and  tho«€  only ;  and  action  upon  it  is  maintainable  un- 
der the  same  conditions. 

It. is  altogether  inapt  and  inaccurate  to  say  that  the 
city  court  in  its  ruling  on  the  demurrer  in  line  with  the 
foregoing  vews,  made  a  bond  for  the  partes  or  even  that 
the  law  has  made  a  bond  which  the  parties  have  not 
made.  The  law,  known  of  all  men  (and  even  of  all  cor- 
porations), said  to  these  parties,  if  you  put  forward  a 
I;aper  writing  as  and  for  the  official  bond  of  this  officer 
and  the  officer  acts  under  it,  that  paper  writing  imports 
and  involves  certain  liability  upon  you  in  certain  con- 
tingencies. The  parties  make  and  exploit  this  writing 
for  this  purpose  knowing  the  legal  consequences  of  their 
action,  and  they  thereby  take  those  consequences  upon 
themselves.  The  law,  as  it  was  competent  for  the  law  to 
do,  merely  gave  a  certain  character  and  attached  certain 
liabilities  to  certain,  acts.  The  defendant  performed  those 
acts,  and  it  is  not  only  no  legal  wrong,  but  iQot  even  a 
legal  hardship  for  the  law  through  its  ministers  to  en- 
force such  liability. 

The  city  court  committed  no  error  in  overruling  the 
demurrer  to  the  complaint. 

There  is  error,  however,  in  respect  of  the  amount  for 
which  judgment  was  rendered.  The  complaint  claims 
seventeen  hundred  dollars  damages  and  no  more.  It  al- 
leges that  by  reason  of  the  misfeasance  of  the  register, 
said  sum  of  seventeen  hundred  dollars  was  lost  to  the 
plaintiff,  and  there  is  no  averment  that  any  other  sum 
was.  lost.  It  also  avers  that  plaintiff  had  made  demand 
u]K>n  the  register  for  that  sum,  and  there  is  no  allega- 
tion, of  a  demand  for  any  other  sum.  It  is  quite  true 
that  in  averring  the  conversions  by  the  officer  divers 
amounts  are  stated  which  in  the  aggregate  equal  the  sum 
for  which  judgment  was  rendered;  but  it  does  net  fol- 
low that  all  of  these  several  (rams  were  lost  to  plaintiff. 
To  the  contrary,  it  may  be  that  enough  had  been  repaid 
before  suit  brought  to  reduce  the  total  loss  to  the  sum  of 
seventeen  hundred  dollars  averred  in  the  complaint  to  be 


Digitized  byLjOOQlC 


540  SUPREME  COORT  ^^ov.  Term. 

[Webb  &  Stagg  v.  McPherson  ft  Co.] 

the  total  lass.  Consequently  there  is  no  room  for  the  ap- 
plication of  the  principle  that  "a  judgment  for  the 
amount  shown  due  by  the  declaration  or  petition  may 
be  giyen  although  it  is  greater  than  the  damages  laid  in 
the  ad  damnum  clause  proper."  The  complaint  did  not 
show  that  «uch  greater  amount  was  due.  Because  of  this 
error  as  to  amount  the  judgment  of  the  city  court  must 
be  reversed.  This  court  will  render  the  judgment  the 
city  court  should  haye  rendered,  for  the  sum  of  seven- 
teen hundred  dollars  with  interest  from  the  time  of  the 
last  deposit  made  by  the  register. — Lister  v.  Voivell^  et  aL 
122  Ala.  264,  269. 

Reversed  and  rendered. 

Haralson,  Dowdell  and  Denson^  J. J.,  concurring. 


Webb  &  Stagrgr  ^'.  McPherson  &  Co. 

Attachment  Suit. 

1.  Attachment  insufficient:  affidavit,  writ  and  bond  can  he  amended 

Any  Irregularity  or  defect  of  form,  or  of  substance  in  an  affi- 
davit for  an  attachment  in  the  bond  or  writ  of  attachment, 
may,  under  provisions  of  the  statute,  (Code  §  564)  be  amend- 
ed before  or  during  the  trial. 

2.  Justice  of  the  peace;  amendment  of  claim,  so  as  to  bring  it  icithin 

the  jurisdiction  of  justice. — In  a  civil  suit  brought  before  a 
justice  of  the  peace,  the  plaintiff  may,  at  any  time  before  or  at 
the  time  of  the  rendition  of  judgment  remit  the  excess  of  his 
demand  over  and  above  the  sura  for  which  justice  is  author- 
ized to  render  judgment,  so  as  to  bring  the  case  within  his 
jurisdiction. 
3  Justice  of  the  peace :  want  of  jurisdiction  must  appear  in  face  of 
proceedings  on  appeal. — Where  the  question  of  the  want  of 
jurisdiction  in  a  justice  of  the  peace  to  render  a  judgment,  is 
raised  in  the  circuit  court  in  proceedings  by  common  law  cer- 
tiorari to  vacate  the  judgment,  the  want  of  jurisdiction  must 
appear  upon  the  face  of  the  proceedings  filed  by  the  justice  in 
the  circuit  court  in  response  to  the  writ  of  certiorari;  and  in 
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said  circuit  court  it  cannot  be  shown  that  the  record  recitals 
certified  by  the  justice  were  not  true. 
4.  Justice  of  the  peace;  common  law  certiorari;  judgment  cannot 
he  rendered  against  sureties  on  certiorari  bonds. — The  statute 
which  provides  that  when  on  certiorari  the  judgment  is  af- 
firmed, judgment  must  be  rendered  against  the  sureties  on 
the  certiorari  bond,  as  well  as  the  principal  (Code  §  493),  ap- 
plied exclusively  to  statutory  certiorari;  and  when  a  bond  is 
given  for  common  law  writ  of  certiorari,  to  bring  up  to  the 
cir6uit  court,  the  proceedings  before  a  justice  of  the  peace, 
upon  the  afilrmance  of  the  judgment,  it  is  error  to  render  judg- 
ment against  the  surety  on  the  certiorari  bond. 

Appeal  from  the  Circuit  Court  of  Blount. 
Tried  before  the  Hon.  J.  A.  Bilbro. 
The  facts  of  the  ease  are  sufficiently  stated  in  the 
opinion. 

M.  L.  Waud,  for  appellant. — Cited  Publishing  Co.  v. 
Press  Association,  102  Ala.  475;  RMilroad  Co,  v.  Christ- 
ian, 82  Ala.  307;  Railroad  Co.  v,  Brannum,  96  Ala.  461. 

Emery  C.  Hall,  contra, — Cited  Davis  i\  Bcdsolc,  69 
Ala.  362-364;  WMiorion  v.  King,  69  Ala.  365;  Gray  v. 
Southern  Rif,  Co,,  116  Ala.  654-655;  Ouscott  v,  Roden^ 
112  Ala.  632-636;  Bolin  v.  HandUn,  124  Ala.  578-580. 

HARALSON,  J.— On  the  12th  of  June,  1902,  McPher- 
son &  Company  commenced  a  suit  by  attachment  before 
a  justice  of  the  peace  against  Webb  &  Stagg,  alleging  in 
the  affidavit  that  the  defendant  was  justly  indebted  to 
them  in  the  -sum  of  ^108.80.  Tlie  writ  was  executed  by 
levying  it  on  10,000  feet  of  lumber. 

The  18th  of  June  was  set  by  the  justice  for  the  trial 
of  the  cause.  On  that  day,  as  appears  by  the  return  of 
the  justice,  the  defendants  came,  and  filed  an  answer  to 
the  complaint;  set  up  that  the  attachment  had  been  is- 
sued for  the  sum  of  |10S.80 ;  that  the  record  shows  that 
said  sum  was  the  amount  involved  in  the  cause,  and  the 
court  had  no  jurisdiction  when  the  amount  involved  ex- 
ceeds $100.00,  and  prayed  that  the  suit  be  dismissed. 
They  also  pleaded  that  they  had  no  notice  as  required  by 
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law,  and  prayed  that  the  suit  be  abated  on  that  account 
This  plea  recited,  as  did  the  other,  ^'comes  the  defendant 
and  for  answer  to  the  complaint  says." 

On  the  12th  of  June,  1902,  the  day  the  attachment 
was  sued  out,  there  appearing  to  be  a  defect  in  the  first 
affidavit,  another  and  amended  affidavit  appears  to  have 
been  made,  covering  the  deficiency  in  the  first,  and  stat- 
ing that  the  sum  that  the  defendants  were  indebted  to 
plaintiffs  was  |5l()0.0l),  after  allowing  all  offsets  and  dis- 
counts. The  attachment  writ  and  bond  were  also  cor- 
respondingly amended,  the  amendments  appearing  in  the 
form  of  new  affidavit,  writ  and  bond.  This  was  allow- 
able.—Code,  §  564;  iiavage  r.  Atkins,  124  Ala,  378.  The 
plaintiff  filed  this  complaint  in  the  justices'  court,  claim- 
ing $100.00  on  an  account  stated,  and  for  the  same 
amount  for  goods  sold  and  delivered. 

On  the  day  of  trial,— 18th  of  June,  1902,— the  justice 
rendered  judgment  against  defendants  for  f  100.00  and 
$6.50  costs.  The  judgment  entry  recites,  that  "this  day 
came  the  plaintiff  and  the  defendant,  ♦  ♦  ♦  and  on 
thip  day  the  plaintiff  files  his  complaint  in  this  court, 
upon  an  account  claiming  one  hundred  dollars  as  the 
amount  due,  and  remitting  in  open  court  the  excess  over 
that  sum  due  from  the  deifendants.  It  i«  therefore  con- 
sidered by  the  court,  upon  the  proof  submitted,  that  the 
plaintiff  have  and  recover  of  the  defendants  the  sum  of 
one  hundred  dollars,  the  amount  so  claimed  in  the  com- 
plaint, together  with  the  costs  of  $6.50  in  this  beha'f  ex- 
pended for  which  let  execution  issue."  The  property 
levied  on  was  condemned  to  be  sold  for  the  satisfaction 
of  the  judgment. 

We  have  uniformly  held,  that  in  an  action  of  this  na- 
ture, the  plaintiff  may  before,  or  at  the  time  of  rendi- 
tion of  judgment,  remit  the  excess  of  his  demand  over 
and  above  the  sum  for  which  the  justice  is  authorized 
to  render  judgment,  so  as  to  bring  the  case  within  his 
jurisdiction. — Davis  r.  Bedsole,  69  Ala,  364 ;  Wharton  r. 
King,  lb.  365;  2  Brick.  Dig.  p.  175,  §  17. 

On  the  21st  of  June,  1902,  the  defendants  filed  a  peti- 
\\y  n  for  a  common  law  writ  of  certiorari  in  the  circuit 
court  of  Blount  county,  which  being  presented  to  the 

Vol.  142. 


Digitized  byLjOOQlC 


1904]  OF  ALABAMA.  543 

[Webb  &  Stagg  y.  McPherson  ft  Co.] 

judge  of  the  circuit  court  of  that  circuit,  was  granted 
upon  petitioners  entering  into  bond  in  the  sum  of  $250.00. 
The  cause  was  tried  in  the  circuit  court  on  the  8th  of 
May,  1903,  and  that  court  rendered  judgment  affirming 
the  judgment  of  the  justices'  court,  and  rendering  judg- 
ment against  defendants,  and  the  sureties  on  the  certior- 
ari bond. 

During  the  progress  of  the  trial,  for  the  purpo  e  of 
contradicting  the  recitals  of  the  judgment  entry  before 
the  justice  of  the  peace,  the  petitioner's  offered  to  show 
that  there  was  no  appearance  made  in  the  case,  except 
as  shown  by  the  written  pleas.  They  offered  further  to 
prove  that  no  papers  were  filed  at  the  time  of  the  triaJ 
except  the  one  describing  tbe  debt  to  be  $108.80;  that  no 
other  papers  were  filed  or  were  in  said  justice's  court, 
at  this  time,  and  that  no  other  appearances  were  made  by 
defendants  except  that  shown  by  said  paper,  and  peti- 
tioners never  saw  the  papers  describing  the  debt  as  being 
$100.00,  until  they  were  in  the  circuit  court.  Excep- 
tions to  this  evidence  was  sustained,  and  in  this  there 
was  no  error.  The  court  was  shut  up  in  rendering  judg- 
ment, to  what  appeared  on  the  face  of  the  proceedings, 
and  could  not  permit  it  to  be  shown  that  the  record  re- 
citals of  the  inferior  court,  when  the  judgment  was  ren- 
dered, were  not  true. — Independent  P.  Co,  v.  A,  P.  As- 
sociation. 102  Ala.  476;  Gray  v.  f^ou,  Ky.  Co.,  116  Ala. 
654;  BoVm  i\  ^andlin^  124  Ala.  578;  Tfnrn  of  Camden  v. 
Block,  65  Ala.  236. 

The  common  law  writ  of  certiorari  is  a  common  law 
proceeding,  not  provided  for  by  statute.  Tlie  only  cer- 
tiorari bond  provided  for  by  statute  in  this  state,  is  under 
§  482  of  the  Code,  which  is  a  bond  for  a  statutory  cer- 
tiorari. A  bond  for  the  writ  at  common  law  as  a  superse- 
deas was  not  necessary,  unlei^s  made  so  by  statute.  It 
was  discretionary  with  the  court  to  issue  the  writ  or  not, 
and  it  was  competent  for  the  etercise  of  it«  discretion  in 
granting  it,  to  impose  a  bond  for  costs  and  the  indemni- 
fication of  the  defendants  in  certiorari,  as  the  terms  on 
which  the  writ  should  be  allowed.  But  any  such  bond 
was  a  common  law  and  not  a  statutory  bond. — 4  Ency. 
PI.  &  Pr.  184.  185;  Childress  r.  McGrhee,  Minor,  131.' 
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Section  493  of  the  Code,  which  directs,  on  the  affirm- 
ance of  the  judgment,  that  one  be  rendered  by  the  circuit 
court  against  the  sureties  as  well  as  the  principal  in  the 
certiorari  bond,  relates  to  statutory  and  not  to  common 
law  certiorari. 

There  was  error,  therefore,  in  the  judgment  below,  in 
so  far  as  it  was  rendered  against  the  sureties  on  the  cer- 
tiorari bond.  For  this  the  judgment  will  not  be  remand- 
ed, but  the  same  will  be  here  corrected,  by  annulling  and 
setting  it  aside  as  to  the  sureties  on  said  bond,  and  leav- 
ing it  to  stand  against  the  defendants  alona  As  thus 
corrected,  the  judgment  below  is  affirmed. 

Corrected  and  affirmed. 

McClellax,  C.  J.,  DowDELL  and  Denson,  J.J.,  con- 
curring. 


Moiitagrue  et  al.  v.  International 
Trust  Co. 

Petition  in  Equity  to  Set  Aside  Sale  of  Lands  by  Regis- 
ter. 

1.  Sale  of  lands  hy  register;  when  properly  set  aside. — ^Where  lands 
are  sold  by  the  register  in  chancery  under  order  of  the  court, 
and  upon  exceptions  to  the  confirmation  of  the  sale,  and  on 
application  to  have  the  sale  set  aside  and  a  new  sale  ordered, 
it  is  made  to  appear  that  a  much  larger  price  will  be  paid  for 
the  property  on  a  resale,  and  such  price  is  guaranteed  by  a 
deposit  of  money  with  the  register,  and  therd  is  evidence 
tending  to  show  the  inadequacy  of  the  price  paid  at  the  sale 
by  the  register,  the  chancellor  does  not  err  in  refusing  to  con- 
firm such  sale  and  in  setting  it  aside. 

Appeal  from  the  Chancery  Court  of  DeKalb. 
Heard  before  the  Hon.  W.  H.  Simp.sox. 
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In  tliis  case,  the  International  Trust  Company  filed  a 
bill  to  foreclose  a  certain  deed  of  trust  executed  by  the 
Alabama  Kaolin  Company.  The  deed  of  trust  was  or- 
dered foreclosed,  and  the  court  rendered  an  order  for  the 
sale  of  the  property  by  the  register.  In  accordance  with 
the  order  of  sale,  the  property  was  sold  by  the  register, 
the  appellants  in  this  ease  becoming  the  purchasers. 
After  this  sale  the  Alabama  Kaolin  Company  and  others 
filed  obiectini]«  to  the  confirmation  of  the  sale,  and  at  the 
same  time  also  filed  an  application  that  the  said  sale  be 
set  aside  and  the  property  ordered  resold.  The  peti- 
tioners in  said  application  setting  out  the  fact  that  the 
property  was  sold  at  an  enormously  inadequate  price, 
and  stating  to  the  court  that  they  would  give  greatly 
more  than  was  paid  for  at  the  sale,  and  offered  to  make 
a  substantial  deposit  with  the  court  to  show  their  good 
faith.  Upon  the  hearing  of  the  exceptions  to  the  confirm- 
ation of  the  sale  and  the  application  for  a  resale  of  the 
property,,  the  court  ordered  that  the  sale  theretofore 
niiule  by  the  register  be  set  aside,  and  that  a  new  sale  be 
made,  at  the  same  time  requiring  the  petitioners  to  make 
a  deposit  of  f  4,000  with  the  register.  From  this  order  of 
the  court  the  present  appeal  is  prosecuted. 

John  F.  Martin,  for  appellants. — Cited  Parker  v. 
Bluff ttm  (V.  Whl,  Co.  et  al,,  108  Ala.  140;  Littell  v. 
Zuntz,  2  Ala.  256;  GJennrrti  v.  Mittetinight,  86  Ala.  455; 
Holly  r.  Ba^a,  (58  Ala.  206;  McJMmjhlin  v.  Bradford,  82 
Ala.  431 ;  Ray  r.  Womhlc,  56  Ala.  32;  Origg  v.  Banks,  59 
Ala.  311;  Cramrr  r.  Waison,  73  Ala.  127;  Pate  v.  Hin- 
smi,  104  Ala.  599 

No  counsel  marked  as  appi»aring  for  appellee. 

TYSON,  J. — Aside  from  every  other  consideration,  we 
are  of  the  opinion  that  the  chancellor,  in  the  exercise  of 
his  sound  discretion,  was  authorized  to  set  aside  the  sale 
niade  by*  the  register  upon  the  ground  of  inadequacy  of 
price.  It  is  true  the  evidence  before  him  was  in  confiict 
a«  to  whether  the  property  brought  its  real  value;  and, 
perhaps,  if  a  larger  price  was  not  offered  and  secured, 
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we  miglit  be  forced  to  the  coiiclusioii  that  the  weight  of 
the  evidence  on  this  point  was  with  the  appellants.  But 
with  the  fact  established  that  a  much  larger  price  will 
be  paid  for  the  property  on  a  resale  and  that  price  guar- 
anteed, in  part,  by  a  deposit  of  money  with  the  register, 
in  connection  w  ith  other  evidence  tending  to  show  inad- 
equacy of  the  bids  of  appellants,  we  are  unwilling  to 
affirm  that  the  chancellor  erred  in  refusing  to  confirm 
the  sale.— 17  Am.  &  Eng.  Law,  (2nd  ed.),  pp.  992, 1004. 

Affirmed. 

McClkllax,  (A  J.,  Haralson  and  Denson,  J. J.,  con- 
curring. 


Seaboard  Air  Line  Ry.  r.  Hubbard. 

Attachment  Suit. 

1.  Rulings  on  motion  to  quash  should  he  shown  by  hill  of  excep- 

tion on  appeal. — The  rulings  of  the  trial  court  on  motion  to 
quash  a  writ  of  attachment,  service,  etc.,  will  not  be  reviewed 
on  appeal  unless  such  rulings  are  presented  by  a  bill  of  excep- 
tions. 

2.  Pleading  and  practice:  how  assignment  of  error  upon  pleadings 

considered  on  appeal. — When  an  assignment  of  error,  based 
upon  the  rulings  of  a  trial  court,  upon  demurrers  to  two  sep- 
erate  pleas,  is  a  joint  and  single  assignment,  it  is  unavailing 
to  work  a  reversal  of  the  Judgment,  unless  there  was  error  in 
the*  ruling  upon  the  demurrer  to  each  of  the  pleas* 

3.  Action  against  railroad  company  for  breach  of  contract  of  af- 

freightment, admissible  in  evidence. — In  an  action  against  a 
railroad  company  to  recover  damages  for  the  breach  of  a  con- 
tract of  affreightment,  a  statement  and  a  certificate  made  by 
the  conductor  of  the  defendant  relating  to  a  transaction  that 
was  past,  having  reference  to  the  freight  shipped  over  the  de- 
fendant's line,  is  not  admissible  in  evidence  over  the  defend- 
ant's objection. 
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Appeal  from  the  Circuit  Court  of  Mobile, 

Tried  before  the  lion.  Wm.  S.  Anderson. 

Asbel  Hubbard,  a  resident  of  Mobile,  instituted  a  suit 
against  the  defendant  in  the  circuit  court  of  Mobile  coun- 
ty, Alabama,  on  the  26th  day  of  September,  1902,  by  hav- 
ing a  summons  issued  by  the  clerk  on  said  last  named 
date.  This  summon*  was  mever  served,  for  the  reason 
that  there  wa,s  no  person  in  Mobile  county  upon  whom 
it  could  be  served.  Sul)sequently,  on  the  27th  day  of 
September,  1902,  the  plaintiff  made  an  affidavit  for  at- 
ta<?hment  upon  the  ground  that  the  defendant  was  a 
non-resident,  and  writ  of  attachment  was  issued  on  the 
same  day  by  the  clerk  of  the  circuit  court  of  Mobile 
county,  and  was,  on  October  6th,  1902,  levied  upon  a 
freight  car,  the  property  of  the  defendant,  by  the  sheriff 
of  Mobile  county.  Notice  of  the  levy  was  given  by  the 
sheriff  of  Mobile  county,  in  writing,  which  notice  was 
served  upon  the  agent  of  the  defendant  at  Montgomery, 
Alabama,  by  the  sheriff  of  Montgomery  county,  Alaba- 
ma. Subsequently,  on  the  11th  day  of  October,  1902, 
the  car  levied  upon  was  released,  in  pursuance  of  an 
agreement  entered  into  between  counsel.  Subsequently, 
on  November  25,  1902,  defendant  appearing  specially  by 
its  counsel,  made  a  motion,  first,  to  quash  the  service  in 
the  ease;  second,  to  quash  the  notice  and  service,  which 
motions  were  overruled  by  the  court.  Thereafter  the  de- 
fendant made  a  motion  to  quash  the  writ  of  attachment, 
still  appearing  specially  and  solely  for  that  purpose. 
This  motion  was  overruled  by  the  court.  These  rulings 
are  not  shown  by  the  bill  of  exceptions. 

Thereupon  the  defendant  filed  two  pleas  in  abatement, 
which  are  in  words  and  figures  as  follows:  "1.  Because 
thi-s  defendant  says  that  at  the  time  of  the  commence- 
ment of  tliis  suit  it  was  a  non-resident  corporation  of 
the  State  of  Alabama,  and  was  a  corporation  incorpor- 
ated under  the  laws  of  Virginia  and  a  citizen  of  the  State 
of  Virginia,  and  resided  out  of  the  State  of  Alnbama,  and 
that  it  had  a  known  place  of  business  in  the  State  of 
Alabama,  to-wit,  Montgomery.  Alabama,  and  had  named 
an  authorized  a2:ent  therein,  townt,  Edward  A.  Graham, 
Montgomery,.  Alabama,  and  that  at  the  time  of  the  com- 
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mencement  of  this  suit  this  defendant  was  not  doing  busi- 
ness in  the  county  of  Mobile  and  State  of  Alabama." 
"2.  That  this  defendant  is  a  corporation  organized  un- 
der the  laws  of  the  State  of  Virginia,  and  is  a  citizen  of 
the  State  of  Virginia  and  resides  out  of  the  State  of  Ala- 
bama, and  the  cause  of  action  upon  which  this  su't  is 
brought  aro.se  outside  of  the  State  of  Alabama  and  in  the 
State  of  North  Carolina;  and  that  the  suit  is  not  upon 
any  contract  entered  into  with  reference  to  a  subject  mat- 
ter within  this  State,  but  that  the  respective  rights  of 
the  parties  to  this  suit,  so  far  as  they  relate  to  the  subject 
matter  thereof,  depend  upon  the  laws  of  the  State  of 
Virginia  in  which  this  defendant  resides,  or  the  laws  of 
the  State  of  North  Carolina,  in  which  the  cause  of  ac- 
tion, if  any,  arose.  And  this  the  defendant  is  ready  to 
verify."  "Wherefore,  it  prays  judgment  of  the  said  writ 
and  declaration,  and  that  the  same  may  be  quashed." 

The  plaintiff  demurred  "separately  and  severally  to 
each  plea,  in  abatement,  upon  the  following  grounds:  1. 
That  it  appears  from  the  complaint  in  this  cause  that  this 
action  is  upon  a  contract  of  affreightment  made  in  Ala- 
bama and  within  the  jurisdiction  of  this  court.  2.  Be- 
cause this  cause  is  now  an  attachment  suit  and  strictly 
within  the  class  of  cases  permitted  by  the  statute  laws 
of  Alabama.  3.  Because  it  affirmatively  appears  from 
said  pleas  that  defendant  is  a  non-resident  and  from  the 
complaint  that  the  cause  of  action  is  upon  a  contract 
made  in  Alabama  and  that  an  attachment  properly  is- 
sued thereon  and  that  the  defendant  replevied  the  prop- 
erty levied  on  in  this  cause  and  has  thereby  submitted 
it8(4f  to  the  jurisdiction  of  this  court. 

This  demurrer  was  sustained  and  issue  was  joined  on 
plea  of  the  general  issue. 

The  evidence  disclosed  that  the  plaintiff  shipped  via 
the  Mobile  &  Ohio  Railroad,  from  Mobile,  Alabama,  to 
Wilmington,  N.  C,  a  carload  of  bananas  on  the  28th  day 
of  June,  1901 ;  that  the  car  of  bananas  left  Mobile  late 
in  the  afternoon  of  said  last  named  date  and  were  in 
good  condition  when  they  started.  That  when  said  bana- 
nais  arrived  at  Wilmingtorii  t3iey  were  worthless.  That 
said  bananas  arrived  at  Wilmington  over  the  line  of  the 
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defendant  company;  that  in  North  Carolina  they  were  in 
charge  of  the  defendant  company,  and  that  the  Tents  of 
the  car  were  closed,  when  witness  Murray  saw  them  in 
North  Carolina.  There  is  no  question  but  that  the  bana- 
nas were  damaged  when  they  arrived  at  Wilmington. 

During  the  trial  of  the  case  the  witness  Murray  testi- 
fied that  one  Roseborough,  who  was  conductor  of  the 
train  in  which  was  the  car  containing  the  damaged 
l>ananai»,  stated  to  him  upon  the  arrival  of  said  train  at 
Wilmington,  N.  C,  that  the  vents  in  the  car  were  closed 
when  he  took  charge  of  the  car,  and  that  upon  the  witness 
Murray  asking  said  Roseborough  to  make  a  written 
statement  to  that  effect,  he  made  such  statement.  This 
written  statement  was  introduced  in  evidence  by  the 
plaintiff. 

The  defendant  moved  the  court  to  exclude  the  testi- 
mony of  the  witness  Murray,  as  to  what  occurred  be- 
tween him  and  Roseborough,  the  conductor,  together 
with  the  paper  claimed  to  have  been  written  by  said  con- 
ductor, offered  in  evidence,  because  same  was  a  declara- 
tion of  an  agent  as  to  a  past  transaction,  and  because 
said  agent  had  no  authority  to  bind  the  principal  in  such 
way. 

The  court  overruled  the  motion  and  to  this  ruling  the 
defendant  duly  excepted.  There  were  verdict  and  judg- 
ment for  the  plaintiff,  and  from  this  judgment  the  de- 
fendant appeals. 

The  assignment  of  error  in  reference  to  sustaining  the 
demurrers  to  the  pleas  in  abatement  was  as  follows: 
''The  court  erred  in  S!istaining  the  demurrer  to  pleas  in 
abatement  one  and  two." 

Graham  &  Steiner  and  McIntosit  &  Rich,  for  appel- 
lant.— Suing  out  of  summons  and  complaint  is  com- 
mencement of  suit  when  placed  with  sheriff. — West  v. 
FjVfjel,  101  Ala.  509.  Actions  ex  contractu  must  be 
brought  in  the  county  of  the  residence  of  the  defendant. 
Montfjomery  Iron  Works  v.  Eufaula  Oil  d  Fertilizer  Co.; 
1 10  Ala.  395;  Home  Protectio^i  of  North  Ala.  v,  Richards 
d  Sons,  74  Ala.  466.  If  the  action  brought  is  ex  con- 
tractu the  demurrer  to  the  plea  in  abatement  should  have 
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been  overruleii ;  if  ex  delicti,  there  can  be  no  question  nor 
will  it  \}v  arj]jued  but  that  the  pleas  in  abatement  Avere 
good. 

The  court  below  clearly  erred  in  refusing;  to  exclude 
the  testimony  of  the  witness  Murray  as  to  his  conversa- 
tion with  Conductor  Roseborou^h.  The  reaiiH>ns  set  forth 
in  the  objection  are  perfectly  plain  and  need  no  argu- 
ment to  sustain  them.  It  was  a  declaration  of  an  agent 
as  to  a  past  tran-saction,  and  not  such  an  agent  whose 
declaration  would  bind  tbe  principal.  This  is  clearly  an 
error,  and  one  which  should  work  a  reversal  of  the  case. 

FiTTS  &  Stoutz,  contra, — The  demurrer  to  the  plea 
in  abatement  was  properly  sustained. — ^tamphill  v, 
Franldin  Co.,  86  Ala.  ^'yi{Krvs  c.  Porter,  31  So.  Rep., 
377  Ala.  The  motion  to  exclude  the  testimony  of  the 
witness  Murray  was  properly  overruled.  This  testimony 
was  of  things  that  happened  while  the  car  was  still  in 
transit  just  as  the  car  rolled  in  and  was  so  closely  con- 
nected with  the  action  itself  that  it  is  part  of  the  res 
gestae. — Roland  v.  *S7afe,  105  Ala.  41 ;  Marks  r.  Banh\  79 
Ala.  550.  561  ;  Helton  r.  Ala,  Mid.  Ry,,  97  Ala.  282;  Fer- 
ryman V.  Wolfe,  93  Ala.  291. 

DOWDELL,  J. — The  first  three  assignments  of  error 
are  directed  to  rulings  of  the  lower  court  on  motions  to 
quash  the  writ  of  attachment,  its  service,  etc.  Such  rul- 
ings are  subject  to  review  on  appeal  only  when  duly 
presented  by  bill  of  exceptions. — Ijoyan  r.  Adams  Ma- 
chine Co.,  135  Ala.  475,  and  authorities  there  cited.  The 
bill  of  exceptions  in  the  present  case  fiiiN  to  set  out  the 
motions  and  the  rulings  thereon,  and  the  fact  tliat  ex- 
ceptions were  reserved  to  such  rulings.  It  is  wholly 
fc^ilc^nt  as  to  these  matters. 

The  suit  was  commenced  by  summons  and  complaint. 
The  claim  of  damages  is  based  upon  an  alleged  breach  of 
contract  for  the  affreightment  of  goods,  and  is  therefore 
an  action  ex  contractu.  Subsequent  to  the  suing  out  of 
the  summons  and  complaint,  the  plaintiff  sued  out  an 
ancillary  attachment  under  section  558  of  the  Code.  At 
the  first  term  of  the  court  after  the  commencement  of  the 
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suit,  the  defendant  filed  pleas  in  abatement  numbered  1 
and  2  to  the  jurisdiction  of  the  court.  To  these  pleas  the 
plaintiff  interposed  demurrers  which  were  sustained  by 
the  court.  The  assignment  of  error  on  the  ruling  of  the 
trial  court  on  the  demurrer  to  these  two  pleas  is  a  joint 
aiiid  single  assignment,  and  unless  there  was  error  in 
sustaining  the  demurrer  to  both  pleas,  the  assignment  is 
bad  and  unavailing. — Mobile,  Jackson  &  Konsas  City 
K,  R,  Co.  V.  Bromberg,  (Ala..),  37  So.  Rep.  395.  The  plea 
numbered  2  proceeds  upon  the  theory  that  the  action  i« 
ill  tort,  whereas,  it  is  ex  contractu.  The  plea  was  there- 
fore bad  and  subject  to  demurrer. 

Up(m  the  trial  of  the  case,  the  plaintiff  was  permitted 
by  the  court  against  the  objection  of  the  defendant,  to 
jjrove  a  statement  made  by  one  Roseboro,  a  conductor  of 
.the  defendant  company,  upon  the  arrival  of  the  train,  in 
which  was  the  car  of  bananas  in  question,  at  Wilming- 
ton, N.  C. ;  that  the  vents  of  the  said  car  were  down  when 
he  rec*eived  the  same  at  Hamlet,  N.  C,  and,  also,  a  certi- 
ficate to  the  siame  effect  made  by  said  Roseboro.  Both 
the  statement  and  the  certificate  related  to  a  transaction 
that  was  past,  and  was  not  admissible  in  evidence  over 
defendant's  objection.  The  trial  court  erred  in  the  ad- 
mission of  this  evidence,  and  for  this  error  the  judgment 
roust  be  reversed  and  tbe  cause  remanded. 

Reversed  and  remanded. 

McClellan,  O.  J.,  Haralson  and  Dbnson,  J.J.,  con- 
curring. 
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City  Council  of  Montgomery  v.  Kelly. 

Prosecution  for  Issuing  Trading  Stamps  Without  a 
License. 

1.  Mu7iicipal  corporation;  license  for  issuing  trading  stamps;  valid- 
ity thereof. — An  ordinance  of  the  city  of  Montgomery  requi- 
ring each  merchant,  doing  business  in  said  city,  who  shall  is- 
sue any  trading  stamps  in  connection  with  his  business,  to  pay 
"a  license  tax  of  $100.00  therefor,"  and  fixing  a  penalty  of 
$100.00  for  each  stamp  issued  without  having  taken  out  said 
license,  is  unconstitutional  and  void. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  William  H.  Thomas. 

The  appellee  in  this  case,  William  Kelly,  was  arrested 
and  fined  by  the  recorder  of  the  City  of  Montgomery  for 
issuing  trading  stamps,  checks  or  devices  of  like  kind, 
to  his  customers,  without  having  obtained  a  license  there- 
for, as  provided  by  an  ordinance  of  the  city  council  of 
Montgomery.  He  appealed  to  the  city  court  of  :^ontgom- 
ery,  where  the  case  was  tried  de  novo.  In  the  city  court 
the  case  was  tried  upon  agreed  statement  of  facts,  and 
upon  said  facts  tlie  court  gave  the  general  affirmative 
charge  in  favor  of  the  defendant,  at  his  request  The 
facts  a«  agreed  upon  necessary  to  an  understanding  of 
the  decisi(m  on  the  present  appeal  are  sufficiently  stated 
in  the  opinion. 

There  were  verdict  and  judgment  finding  the  defend- 
ant "riot  guilty."  The  city  council  of  Montgomery  ap- 
peals and  assigns  as  error  the  giving  of  the  general  affirm- 
ative charge  requested  by  the*  defendant,  and  the  refusal 
to  give  the  general  affirmative  charge  requested  by  the 
<!ity  council  of  Montgomery. 

Ray  Rusiiton,  for  appellant. — The  city  council  under 
Secti(m  18  of  its  charter  has  powers  "to  license  all  busi- 
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iiesses,  trades,  occupations  and  professions,  not  prohibit- 
ed by  the  Constitution  and  laws  of  the  State  ♦  ♦  ♦ 
to  fix  the  amount  of  the  license  and  to  provide  a  penalty 
for  doingbusiness  without  a  license."  There  is  also  a 
proviso  "that  but  one  license  shall  be  collected  or  re- 
quired of  any  person  ♦  ♦  ♦  for  any  particular 
trade,  occupation  or  profession,  using  but  one  place  of 

business,  &c."    Acts  1894-95,  page .     It  will  be  ot>- 

fycrved  that  this  power  is  not  only  for  police  regulation, 
nor  for  revenue  license  only,  but  is  authority  to  license 
for  both  purposes. — Vanhook  v.  Selma,  70  Ala.  361;  Mo- 
Quillan  on  Man,  Ordinances,  Sec.  408.  As  a  license  for 
revenue  and  for  police  regulation  both,  or  as  a  license  for 
either  purpose,  it  is  not  so  excessive  as  to  be  void.  It  is 
presumed  to  be  reasonable. — Van  Hookas  case,  supra. 
The  fact  that  the  business  is  in  the  nature  of  a  lottery, 
supports  the  reasonableness  of  the  license. — Van  Hookas 
ease,  supra;  Langshurg  v.  D.  C,  11  App.  D.  C.  512.  It 
was  decided  in  kit  ate  v.  Shugart,  138  Ala.  11,  that  the  bus- 
iness was  not  prohibited  by  the  Constitution  or  laws  of 
Alabama.  It  was,  therefore,  competent  for  the  city  to 
enforce  the  license. 

Hill,  Hill  &  Whiting,  contra, — The  ordinance  in- 
volved in  this  controversy  is  clearly  void.  It  is  clearly 
an  attempt  to  place  upon  a  legitimate  business  an  op- 
pressive and  prohibitory  burden,  unauthorized  by  law 
and  i§  also  discriminating  against  those  engaged  in.  this 
business.  If  the  ordinance  is  oppressive,  unreasonable, 
prohibitory  or  discriminating  it  is  void.  This  is  elemen- 
tary law.  This  business  is  a  legitimate  business;  it  is 
not  a  lottery  nor  is  it  a  gift  enterprise,  no  element  of 
chan-ce  enters  into  its  business. — State  v.  Shugart,  35  So. 
Report,  28.  It  is  a  lawful  business  and  does  not  fall 
within  the  police  power. — State  v,  Dalton,  48  L.  R.  A. 
775  (R.  I.  1900) ;  PL  v.  Djieker,  72  App.  Div.  308  (N.  Y. 

l^Ql,)— State  V,  Dodge.  76  Vt.  page (1904.)— Pi. 

1,  GiUson,  109  N.  Y.  389  (1888)  ;  Long  v.  Mart/land,  74 
Md.  505,  (1891.)— (7o7nm.  v.  Emerson,  105  Mass.  466 
(L.  1896.) — Comm,  v.  Sissan,  178  Mass.  578;  Comm.  t\ 
Moorhead,  7  Co.  Rep.  315;  Eiv  parte  McKenna,  126  Cal. 
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429.  There  are  other  cases,  but  the  above  are  the  more 
important  and  are  clearly  sufficient  to  establish  the  fore- 
going proposition,  then  if  this  business  does  not  fall  with- 
in the  police  power,  it  can  not  be  prohibited  either  direct- 
ly or  indirectly. — Maryland:  Long  i\  Md,,  V4,  565,  1891; 
J^envsylnuiia:  Comm.  v,  Morehead,  7  Co.  Rep.  315; 
New  York:  PL  i\  Gillson,  109  N.  Y.  389,  1888;  Massa- 
cliusi'tts:    Co  mm,  v.  Emerson,  165  Ma&s.  446. 

SIMPSON,  J. — As  shown  by  the  agreed  statement  of 
facts,  yet  out  in  this  case,  the  ordinance  of  the  city  of 
Montgomerj'  provided  a  regular  license  for  wholesale 
and  retail  merchaiits,  the  amount  of  the  license  fee  in 
eacii  case,  beiiij«:  rej>:ulate(l  by  the  amimnt  of  the  stock  or 
nuTcliandi^^e  carried  by  the  merchant^  and  by  another 
ordinance  (§  905)  provided  that  each  person,  firm  or 
corporation  engaged  in  any  business  for  which  a  license 
is  recjuired  and  failing  to  pay  said  license  should  be 
lined  not  less  than  ten  nor  more  than  one  hundred  dol- 
lars. 

Subsecjuently  the  city  council  passed  another  ordi- 
nance, fixing  a  license  fee  of  one  thousand  dollars  ou 
Trading  Stamp  Companies  (described  in  the  statement 
of  facts),  and,  later  on,  another  ordinance  reciuiring 
<^ach  merchant,  who  shall  issue  any  trading  stamps,  in 
roiinection  with  his  business,  to  pay  '*a  license  tax  of 
one  hundred  dollars,"  and  fixing  a  penalty  of  one  hun- 
dred dollars  for  each  stamp  issued  without  said  license. 
The  defendant  was  tried  for  this  last  named  offense,  ad- 
mitted the  issuing  of  the  stamps,  and,  on  the  written  re- 
quest of  the  defendant,  the  judge  of  the  city  court  gave 
the  general  charge  in  favor  of  the  defendant,  the  jury 
returned  a  verdict  of  not  guilty,  and  the  city  council 
brings  the  case  to  this  court  by  appeal. 

The  license  of  occupations  originated  in  the  exercise 
of  police  pov/er,  by  the  state  and  municipalities,  and 
when  a  license  is  issued  for  police  purposes,  it  must  be 
used  as  a  means  of  regulation  only  and  cannot  be  used 
as  a  source  of  revenue,  and  in  the  case  of  useful  trades,  it 
cannot  exceed  the  amount  of  the  expense  of  issuing  and 
a  reasonable  compensation  for  the  expense  of  municipal 
supervision. — Van  Hook  v.  City  of  Selm^a,  70  Ala.  361. 
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Yet  a  custom  has  grown  up,  unitil  it  is  recognized  as 
one  of  the  powers  of  legislative  assemblies  to  require  a 
license  tax  of  all  persons,  firms  and  corporations,  pur- 
suing various  bu^^iness  callings,  and  it  is  called  a  privi- 
lege tax,  and  is  held  not  to  be  subject  to  the  constitution- 
al limitations,  either  as  to  amount  or  uniformity.  Yet  thi« 
does  not  mean  that  the  power  to  require  a  license  tax  has 
no  rule  or  limit  for  its  guidance.  Although  the  state  may 
eclect  certain  occupations  and  require  those  who  engage 
in  them  to  pay  a  license  tax,  while  those  who  engage  in 
other  occupation®  are  not  so  required;  yet  it  cannot 
make  a  classification  which  is  arbitrary  and  has  no  just 
or  reasonable  basis. — Judson  on  Taxation,  §  459.  "Dis- 
crimination between  members  of  the  same  natural  class 
have  been  uniformly  condemned." — Id. 

It  has  been  said  that  a  license  tax  is  "either  a  license, 
strictly  so  called,  imposed  in  the  exercise  of  the  ordinary 
police  power  o«f  the  state,  or  it  is  a -tax,  laid  in  the  exer- 
t^ise  of  the  power  of  taxation,"  also  that  "the  pursuit  of 
the  ordinary  callings  of  life  can  only  be  so  far  restrained 
and  regulated  as  such  restraint  and  regulation  may  be 
required  to  prevent  the  doing  of  damage  to  the  public,  or 
to  their  persons. — Tiedeman's  Limitations  of  Police  Pow- 
ers, p.  273. 

It  is  sometimes  diflficult  to  determine,  with  accuracy, 
whether  a  given  enactment  provides  for  a  license  as  a 
l>olice  measure,  or  authorizes  it  simply  as  a  privilege 
tax  on  certain  occupations,  though  it  is  often  important 
to  determine  this  questioni,  in  order  to  properly  pass 
upon  the  validity  of  the  law;  for  the  distinction  is  clear- 
ly recognized,  and  it  is  also  recognized  that  the  amount 
which  may  be  fixed  for  a  license,  under  the  police  power 
i'  limited,  as  ^^hown  in  a  previous  part  of  this  opiniouj 
while  a  wider  latitude  is  allowed,  when  it  is  a  revenue 
measure,  and  this  court  has  decided  that  where  power 
i>  granted  to  a  municipal  corporation  to  license  for  po- 
lice purposes  merely,  it  cannot  be  used,  as  a  source  of 
revenue. — Van  Hook  v.  City  of  Selma,  supra. 

And  the  courts  now  recognize  the  right  to  so  combine 
the  police  regulations  and  the  taxing  power,  as  to  levy  a 
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license  tax  to  discourage  and  even  break  up  a  business. 
Cooley  on  Taxation,  (2nd  ed.),  p.  20. 

But  this  applies  only  to  those  lines  of  business  which, 
while  they  ai^e  tolerated,  are  recognized  as  being  hurtful 
to  public  morals,  productive  of  disorder,  or  injurious  to 
public. — Tiedeman  on  Limitations  of  Police  Power,  pp. 
273,  277,  278;  21  Am.  &  Eng.  Eucy.  Law,  (2nd  ed.),  p. 
778.     - 

Without  entering  into  the  various  definitions  which 
have  been  given,  in  order  to  distinguish  between  a  li- 
cense, which  is  strictly  a  police  regulation,  and  one 
which  is  simply  a  privilege  tax  on  the  occupation,  we 
think  it  is  safe  to  say  that,  in  this  case,  there  can  be  no 
license  tax  imposed  except  one  which  is  simply  a  privi- 
lege tax  on  the  business.  Not  only  does  the  ordinance 
itself  fail  to  provide  for  any  regulations  which  would 
indicate  an  exercise  of  the  police  powers,  but  the  char- 
acter of  the  business,  shows  it  to  be  one  of  the  legitimate, 
and  useful  lines  of  trade,  which  neither  the  state  nor 
the  municipality  can  subject  to  police  regulations,  with 
any  color  of  reason. 

Then  the  question  arises  can  the  law-making  depart- 
ment of  the  government,  in  providing  for  privilege  oc- 
cupation taxes,  make  such  discrimination  between  par- 
lies engaged  in  like  lines  of  business,  as  to  place  addi- 
tional burdens  on  one,  which  place  him,  to  that  extent, 
at  a  disadvantage,  as  compared  with  the  others. 

It  is  not  disputed  that  the  legislative  department  has 
the  right  to  select  what  occupations  shall  bear  a  license 
tax  and  what  one  shall  not,  and  it  must  be  left  to  its  dis- 
cretion as  to  Vr'hat  is  equal  and  right  m  that  matter,  and 
ii  is  also  admitted,  as  before  stated,  that  by  reason  of 
tlie  fact  that  this  is  not  strictly  speaking  a  tax  on  prop- 
erty, it  does  not  come  within  the  letter  of  the  constitu- 
tional provisiim  which  requires  that  "All  taxes  levied 
on  property  in  this  state  shall  be  assessed  in  exact  pro- 
portion to  the  value  of  such  property,"  (Const.  §  211), 
and,  while  it  may  be  said  that  this  constitutional  provis- 
ion indicates  a  general  purpose  in  the  constitution  to 
provide  absolute  uniformity  in  matters  of  taxation,  and, 
to  that  extent  may  be  looked  to  in  construing  other  pro- 
v^'aions,  yet  without  the  aid  of  other  provisions  and  prin- 
ciples of  law,  it  is  not  controlling  in  this  case. 

Vol.  142. 


Digitized  byLjOOQlC 


1904  J  OF  ALABAMA.  657 

[CUy  Council  of  Montgomery  v.  Kelly.] 

In  commenting  on  this  constitutional  provision  this 
court  has  said  "So  long  as  the  burden  falls  with  equal 
weight  upon  every  member  of  a  given  clase,  natural  and 
artificial  alike,  it  is  difficult  to  formulate  an  argument 
that  such  levy  violates  any  provision  of  our  own  or  of 
the  federal  constitution." — Quartlebaum  v,  kState,  79 
Ala.  4. 

And.  in  another  case,  in  which  it  was  decided  that  this 
and  another  similar  provision  did  not  apply  to  a  privi- 
lege tax  required  of  corporations,  Brickell,  C.  J.,  said, 
*'We  may  concede  that,  when  a  tax  is  imposed  on  avoca- 
tions or  privileges,  or  on  the  franchises  of  corporations 
it  must  be  equal  and  uniform.  The  equality  and  uniform 
ity  consists  in  the  imposition  of  the  like  tax  upon  all 
who  engage  in  the  avocation,  or  who  may  exercise  the 
privilege  taxed." — Phoenix  Carpet  Co.  v.  State,  118  Ala. 
151-2. 

As  a  constitutional  warrant  for  this  expression  of 
the  Chief  Justice,  our  constitution  provides  that  among 
the  inalienable  rights  of  every  citizen  "are  life,  liberty, 
and  the  pursuit  of  happiness." — Const.  Ala.  §  1;  also 
"that  tJie  sole  object  and  only  legitimate  end  of  govern- 
ment is  to  protect  the  citizen  in  the  enjoyment  of  life, 
liberty  and  property,  and,  when  the  government  assumes 
other  functions  it  is  usurpation  and  oppression." 
Const.  Ala.  §  35. 

While  the  XIV  amendment  to  the  constitution  of  the 
United  States  prohibits  a  state  from  making  or  enforcing 
"any  law  which  shall  abridge  the  privileges  or  immuni- 
ties of  citizeiTS,"  etc.  The  Supreme  Court  of  the  United 
States  has  declared  that  "The  legislature  may  not  under 
the  guise  of  protecting  the  public  interests,  arbitrarily 
interfere  with  private  business,  or  impose  unusual  and 
unnecessary  restrictions  upon  lawful  occupations." 
Lav'ton  v.  Steele,  152  U.  S.  137. 

While  perfect  eouality,  in  taxation  of  any  kind  is  un- 
attainable, yet  "When>  for  any  reason,  it  becomes  dis- 
criminative between  individuals  of  the  cla«ss  taxed,  and 
selects  some,  for  an  exceptional  burden,  the  tax  is  de- 
prived of  the  necessary  element  of  legal  equality,  and  be- 
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comes  inadmissible." — Cooley  on  Taxation,  (2nd  ed.),  p. 
169,  (3rd  ed.),  pp.  259-260. 

In  a  ca^  in  Kentucky,  where  tlie  statute  required 
druggists  to  pay  a  license  fee  of  $50.00  for  retailing 
liquors,  in  addition  to  the  regular  druggist's  license,  the 
supreme  court,  while  holding  that,  as  a  police  measure, 
the  subject  being  spirituous  liquors,  the  license  could  be 
sustained,  yet  as  a  revenue  measure,  it  would  be  unlaw- 
ful "to  single  out     ♦     ♦     ♦     any  parti|!ular  commodity 

*  *     *     or  encumber  with  a  special  tax  any  part    * 

*  *  of  the  druggists'  trade  properly  embraced  in  the 
conduct  of  his  businesis  as  a  whole."  "The  l^islature, 
taxing  the  whole,  cannot  again  tax  the  parts  ♦  ♦  • 
This  would  be  such  an  arbitrary  method  of  taxation  as 
to  be  a  violation  of  the  Bill  of  Rights." — Commonwealth 
V.  Fo-wler,  96  Ky.  166,  170. 

"A  city  cannot  divide  a  single  taxable  privilege,  and 
re(iuire  a  separate  license  for  each  of  the  elements." — 2 
Coojey  on  Taxation,  (3rd  ed.),  p.  1103,  and  note  1;  Ex 
parte  tiimSj  40  Fla,  432;  Canova  v.  Williams^  41  Fla. 
509. 

The  effort  to  fix  a  discriminative  license  tax  on  de- 
partment stores  is  declared  by  the  supreme  court  of  Mis- 
souri to  be  a  violation  of  the  Bill  of  Rights. — titate  ex 
rcl  Wyatt  v,  Ashhrook,  77  Am.  St.  Rep.  765,  776-7 ;  see 
also  City  of  Chicago  v.  Netcher,  (Ill.)>  55  N.  E.  Rep. 
70r. 

The  liberty  which  is  so  sedulously  guarded  by  the 
ccmstitutions  of  the  United  States,  and  of  this  and  other 
states  comprehends  more  than  the  mere  freedom  from 
personal  restraint.  It  includes  the  right  to  pursue  any 
useful  and  harmless  occupation,  and  to  conduct  the  busi- 
ne>'s  in  the  citizens  own  way,  without  being  discrimin- 
ated against  either  by  being  prohibited  from  engaging  in 
it  or  by  beinc:  burdened  with  discriminative  taxation.  If 
it  be  allowed  that  an  additional  burden  may  be  placed 
upon  a  merchant  who  chooses  to  advertise  his  business 
by  offering  a  small  gratuity  to  customers  in  the  shape 
of  these  trading  stamps,  it  would  be  equally  lawful  to 
place  an  extra  burden  on  one  who  advertises  his  busi- 
ness in  the  papers,  or  one  who  offers,  out  of  his  own 
stock,  a  certain  gratuity  to  every  one  purchasing  good^* 
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to  a  certain  amount,  or  one  who  erects  a  handsome  sign 
in  front  of  his  store,  etc. 

So  long  as  hi«i  manner  of  conducting  his  business  does 
not  offend  public  morals  and  work  an  injury  to  the  pub- 
lic, it  is  his  constitutional  right  to  pursue,  on  terms  equal 
to  that  allowed  to  others  in  like  business,  even  though 
his  methods  may  have  a  tendency  to  draw  trade  to  him, 
to  the  detriment  of  competitors. — Young  v.  Vommou' 
trcaJth,  (Va.)  45  S.  E.  Kep.  327;  i^tate  c[  Dalton,  22  li. 
1.  77;  People  ex  rel  Madden  c,  Dtjclcer,  72  N.  Y.  App. 
Div.  Sup.  C^t.  308;  People  v.  GU'liton.  109  N.  Y.  389; 
Long  V,  State,  74  Md.  565;  Ew  parte  McKenna,  126  Cal. 
429. 

The  only  cashes  so  far  as  we  have  been  able  to  ascer- 
tain, in  which  the  courts  take  a  different  view  of  the 
general  subject  of  trading  stamps  are  Lansburgh  v.  Dist, 
Columbia,  11  App.  Cases  D.  (1  512,  which  was  founded 
on  a  statute  defining  what  a  "gift  enterprise''  is,  (and 
the  court  suggested  that,  even,  in  that  case,  the  statute 
would  not  be  operative  in  cases  of  a  sale  of  some  lawful 
article,  accompanied  by  a  gift  ♦  ♦  ♦  where  there 
was  no  chance  ♦  ♦  ♦  and  the  gift  was  not  the  real 
object  of  the  purchase),  and  Fleetwood  v.  Read,  (S.  Ct. 
4  f  Washington  ),  47  L.  W,  A.  205,  which  is  not  supported 
by  any  authority. 

In  the  case,  now  under  consideraton,  the  defendant 
with  other  merchants,  paid  the  regular  license  tax  as- 
sessed in  accordance  with  the  amount  of  stock  carried, 
and  the  ordinance  in  ouestion,  required  of  any  merchant 
who  i'jsued  trading  stamim  an  additional  license  of 
flOO.OO  without  regard  to  the  amount  of  stock  carried, 
and  it  also  made  him  liable  to  a  fine  of  iglOO.OO  for  each 
stamp  issued,  without  licence. 

It  will  be  notic(Hl  that  this  license  was,  not  for  engag- 
ing in  any  business,  but  for  the  manner  in  which  he 
chose  to  conduct  the  business  already  licensed. 

This  is  such  a  palpable  attempt  under  the  guise  of  a 
license  tax,  to  fix  a  penalty  on  the  merchant,  for  con- 
ducting his  business  in  a  certain  way,  that,  under  the 
authorities  heretofore  cited,  we  hold  it  to  be  unconsti- 
tutional and  void.  Our  own  court  has  decided  that  the 
trading  stamp  business  is  not  a  gift  enternrise  or  lot- 
tery.—S^ate  r.  Shugart,  138  Ala.  86. 
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Ast  to  the  powers  granted  bj'  the  city  charter  of  Mont- 
gomery, we  have  not  deemed  it  necessary  to  go  into  an 
exhaustive  discussion,  although  it  lies  upon  the  surface 
that  said  charter  itself  provides  "that  but  one  license 
shall  be  collected  or  required  of  any  person,  firm  or  cor- 
poration, or  for  any  particular  trade,  occupation,  busi- 
ness or  profession  using  but  one  place  of  business  in  car- 
rving  on  such  business,  trade,  occupation  or  profession.'' 
Acts,  1894-5,  p.  635.   §   10. 

The  judgment  of  the  court  is  affirmed. 

McrLELLAN,  (\  J.,  Tyson  and  Andkukon,  J.J.,  con- 
curring. 


Walker  r.  Winn,  Jr.  Admr.  etc. 

Action  Upon  Promissorfj  Note, 

1  Insanity:  contracts  of  insane  persons  absolutely  void. — In  this 
state,  a  contract  of  an  insane  person,  whether  it  be  a  deed  or 
any  other  form  of  contract,  and  whether  written  or  resting  in 
parol,  is  absolutely  void;  and  therefore  a  party  contracting 
with  an  insane  person  takes  no  benefit  under  such  contract,  nor 
acquires  any  title  to  property  obtained  by  virtue  of  such  con- 
tract. 

2.  Insanity:  endorsement  of  promissory  note  by  payee  who  is  in- 
sa7ie,  void,  and  confers  no  right  upon  endorser. — ^The  endorse- 
ment of  a  promissory  note  by  the  payee  therein  who  is  insane, 
is  void  and  confers  no  right  upon  the  endorser;  and  in  an  ac- 
tion by  the  endorsee  upon  a  note  so  endorsed  against  the  maker 
thereof,  the  insanity  of  the  payee  and  endorser  at  the  time  of 
the  endorsement  and  transfer,  is  a  valid  defense  and  can  be 
interposed  by  the  maker. 

3  Action  upon  promissory  note:  insanity:  admissibility  of  evidence. 
Where  in  an  action  upon  a  promissory  note  by  an  endorsee  of 
said  note,  the  defendant  files  a  sworn  plea,  denying  that  the 
plaintifP  was  the  party  really  interested  in  the  note  sued  on, 
evidence  that  the  payee  of  the  note  was  insane  at  the  time  he 
transferred  it.  is  competent  and  admissible,  and  it  is  error  for 
the  court  to  exclude  such  evidence. 
Vol.  142. 
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Appeal  from  the  Circuit  Court  of  Barbour. 

Tried  before  the  Hon.  A.  A.  McDonald,  Special  Judge. 

The  purpose  of  this  suit  and  the  facts  in  reference 
thereto  are  sufficiently  stated  in  the  opinion.  The  spe- 
cial pleas  referred  to  in  the  opinion  are  as  follows:  ''4. 
Now  comes  the  defendant  in  the  above  case  and  for  an- 
swer to  the  complaint  says :  That  at  the  time  of  the  ex- 
ecution of  the  transfer  or  endorsement  of  the  note  sued 
on  in  this  case,  Z.  Biish,  the  payee  in  said  note  was  in- 
sane and  incapable  by  reason  of  his  mental  condition  to 
make  a  contract  and  that  said  transfer  or  assignment 
of  said  note  is  void  and  no  title  passed  thereby,  and 
therefore  neither  the  plaintiff  or  his  intestate  acquired 
any  title  by  said  transfer  or  as.signment,  and  that  the 
payee  in  said  note  is  now  and  has  at  all  times  been  the 
owner  of  said  note  and  the  party  really  interested  in 
same.  "5.  Defendant  says  in  answer  to  the  complaint 
that  at  the  time  of  the  execution  of  the  transfer  of  said 
note  the  said  Bush  was  insane  and  incapable  of  making 
said  contract  of  transfer,  and  that  he  has  ever  since  and 
is  now  insane,  wherefore  defendant  says  said  transfer  is 
void.  ''6.  That  at  the  time  of  the  execution  as  well  as 
at  the  time  of  the  transfer  and  endorsement  of  the  note 
sued  on,  Zaehariah  Bush,  the  payee  and  transferror,  had 
bet^n  legally  adjudged  insane  under  proceedings  and 
decree  of  the  probate  court  of  Barbour  county,  which 
proceedings  and  decree  were  of  record  in  said  ccmrt  at 
the  time  of  said  transfer,  and  that  said  decree  so  adjudg- 
ing him  insane  was  in  force  at  the  time  of  said  execu- 
tion and  transfer.  '*7.  Defendant  for  answer  to  the 
complaint  says:  that  at  the  time  of  the  execution  of  the 
ei'dorsement  or  transfer  of  the  note  sued  on  in  this  case, 
Z.  Bush,  the  payee  and  transferror  of  said  note  was  in- 
sane, nan  compos  ment'iH  and  incapable  by  reas(m  of 
such  insanity  of  making  said  contract  of  assignment,  and 
the  anuMint  paid  or  the  consideraticm  paid  for  said  note 
l^y  plaintiff's  intestate  was  totally  inadequate  to  the 
liilne  of  said  note,  and  said  transfer  of  said  note  was  a 
fraud  (m  said  Bush  and  void.  "8.  Defendant  says  that 
in  the  transfer  of  the  note  sued  on  the  amount  paid  or 
the  consideration  paid  for  said  note  by  plaintiff's  intes- 
tate was  grossly  iuadeiiuate  to  the  value  of  said  note, 
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anrl  said  transfer  ol  said  nole  was  a  fraud  on  the  payee 
and  transferror  and  void,  said  payee  and  transferror  be- 
in*:*  at  tlie  time  of  said  trans?Vr  so  weak  mentally  as  to 
have  been  ovc^r-reaehed  by  the  plaintiff-s  intestate  in  pro- 
curing snid  transfer." 

The  grounds  of  the  demurrevs  to  the  4th,  5th,  6th  and 
7th  pleas  are  suftieiently  stated  in  the  opinion.  To  the 
8th  ])lea,  tlie  plaintiff  demurred  upcm  the  ground  that 
if  there  was  fraud  practised  upt.n  the  transferror  by  the 
plaintiff's  intestate,  ii  is  not  avriilable  to  the  defendant 
in  this  suit,  and  that  said  plei  ffiils  to  show  that  plain- 
tiff's intec?tate,  or  anyone  for  him,  practised  any  fraud 
upon  the  transferror  of  the  note  The  demurrers  to 
these  several  pleas  were  sustained.  Upon  the  introduc- 
tion of  all  the  evidence,  the  court,  at  the  reciuest  of  the 
plaintiff",  gave  the  general  affirmative  charge  in  his 
favor,  to  the  giving  of  \>hich  charge  the  defendant  duly 
exce])ted.  T'rider  the  opinion  on  the  present  appeal  it  is 
unnecessary  to  set  out  in  detail  the  facts  relating  to  the 
j'ulings  of  the  trial  court,  which  constitute  the  bases  of 
the  8th  and  9th  assignments  of  error. 

There  were  verdict  and  judgment  in  favor  of  the  plain- 
tiff. The  defendant  api)eals  and  assigns  as  error  the 
znlings  of  the  trial  court  in  sustaining  the  demurrers 
to  the  defendant's  special  p^^a^T  and  the  rulings  of  the 
trial  court  to  which  exceptions  werj^  reserved. 

A.  H.  Merrill  and  W.  C.  Swanson,  for  appellant. 
The  act  by  an  insane  person  is  absolutely  void  and  not 
merely  voidable.  Th(^  act  of  the  payee  in  endorsing,  and 
in  attempting  to  transfer  the  note  to  the  plaintiff-s  in- 
r  stnte  was  a  nullity — j^nsscMl  no  right  or  title  whatever 
t(^  the  papcT  su(*d  on.  The  appellant  had  the  right  to 
set  up  thiw  defense  because  the  transjiction  by  which  the 
appellee  procured  the  note  Ixnng  a  nullity,  payment  to 
the  appell(H^  would  not  absolve  appc^llant  from  a  subse- 
quent payment  to  the  original  payee  or  his  legal  repre- 
sentative. The  legal  proposition  that  the  acts  or  at- 
tempted contracts  of  a  non  compos  are  absolutely  vo'd, 
i-  firmly  settled  by  the  following  authorities: 

Doufjhrrti/  r.  Poire,  127  Ala.  577;  Burke,  Executor  r, 
Allen,  29  New  Hampshire  106;  (which  is  a  well  consid- 
ercMi  case)  ;  Pea^sJee  r.  Robins,  3  Metcf.  164;  Hannah  r. 
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Sh-eldon,  20  Mich.  278;  Trust  Co.  v.  Boone,  (102  Ga. 
202),  American  State  Reports,  Vol.  66,  page  167;  Bys- 
well  on  Insanity,  Par.  300,  page  307-308. 

E.  P.  Thomas  and  G.  W.  Peach,  contra, — While  it 
has  been  held  that  the  deeds  and  appointments  of  attor- 
neys of  insane  persons  are  void,  it  has  nevertheless  been 
wisely  held  that  all  other  contracts  of  insane  persons 
were  merely  voidable  at  the  option  of  the  non  compos 
mentis,  his  guardian  or  personal  representative. — Clark 
on  Contracts,  pp.  263  and  271.  The  precise  question  in- 
volved in  this  case  was  decided  against  the  defendant  in 
the  case  of  Carrier  v,  tiears,  4  Allen  (Mass.)  336. 

For  other  authorities  on  the  proposition  that  the  con- 
tracts of  insane  persons  are  voidable  and  not  void,  see 
Amer.  &  Eng.  Encyc.  Law  (2d  ed.)  Vol.  16,  page  629, 
§  6,  and  cases  cited.    No  citations  to  the  contrary. — Allen 
V,  Berry-hill,  1  Amer.  Keport^s,  p.  309,  (This  is  a  well 
considered  case),     ('larke  on  Contracts,  pp.  263,  et  seq, 
and  271 ;  7  Waite's  Actions  &  Defenses,  152 ;  Bishop  on 
Contracts,  paragraphs  972  and  973 ;  2  Kents  Comment 
aries,  (7th  ed.),  562;  Norton  on  Bills  &  Notes,  page  216 
Jackson  t\  Qumals,  2  Cow.  552;  Ingratliam  v,  Baldwin 
12  Barb.  9,   (s.  c.  9  N.  Y.  45).Sfon/  v.  Conger,  36  N 
Y.  673;  Story  Equity  Jur.  Swtions  751,  771,  772;  Wor 
rell  t\  Munn\  38  N.Y.  37;  Williston    r.    Williston,   41 
Barb.  6;  Kerr  t\  Pimhf,  50  Barb.  25  and  438;  Freeman  v, 
Freeman,  51  Barb.  306;  Lobbell  v,  Lobbell,  36  N.  Y.  327 

DENSON,  J. — This  is  a  suit  upon  a  promissory  note 
executcHl  l)y  def(»ndant.  David  L.  Walker,  and  two  other 
persons,  (who  are  not  sued)  to  Zachariah  Bush.  The 
note  was  transferrcni  by  the  payee  to  John  E.  Crews, 
who  brought  this  suit.  Crews  died  and  the  cause  was  re- 
vived in  the  name  of  James  J.  Winn,  Jr.,  as  the  admin- 
-  iBtrator  of  his  estate. 

The  defendant  filed  a  sworn  plea  denying  that  the 
plaintiff  v/as  the  party  really  interestol  in  the  note  sued 
on,  and  also  attempted  by  other  special  pleas  to  defend 
the  suit  upon  the  ground  that  the  payee  Bush,  at  the  time 
he  transferred  the  note  to  Crews  was  insane. 

Demurrers  were  interposed  to  the  pleas  which  set  up 
the  defense  of  insanity.    The  principal  ground  of  demur- 
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rer  to  the  pleas,  the  ones  which  presented  the  real  ques- 
tion at  issue,  are,  that  the  contract  of  assignment  of  a 
note  by  an  insane  person  is  not  void  but  voidable,  and 
that  insanity  is  a  personal  plea  and  not  available  to  the 
defendant.     The  demurrers  were  sustained. 

Whatever  may  be  the  rulings  by  the  courts  of  other 
jurisdictions  upon  the  question,  this  court  is  fully  com- 
mitted to  the  doctrine,  that  the  contract  of  an  insane 
jjerson  is  absolutely  void. — D^ughvrtj/  v,  Powe^  127  Ala. 
577,  and  authorities  there  cited;  MUkinson  v.  WUkin- 
sou.  129  Ala.  279;  GaUmcay  v,  Hendqn,  131  Ala.  280; 
MilUgan  v.  Pollard,  112  Ala.  465. 

We  fail  to  appreciate  the  distinction  attempted  to' be 
made  by  counsel  for  appellee  in  their  argument,  between 
deeds  and  other  contracts  made  by  an  insane  person,  with 
reference  to  the  application  of  the  above  stated  doctrine. 
That  the  principle  upon  which  the  deed  of  an  insane  per- 
son is  declared  void,  in  the  case  of  Dongh<^rty  i\  Poue^ 
supra,  is  applicable  alike  to  all  contracts  of  such  person, 
is  obvious.  It  is  stated  by  the  court  in  that  case  that, 
"one  of  the  essential  elements  to  the  validity  of  a  con- 
tract is  the  concurring  assent  of  two  minds.  If  one  of 
the  parties  to  a  contract  is  insane  at  the  time  of  its  ex- 
ecution, this  essential  element  is  wanting.  The  principle 
is  the  same  whether  the  contract  rests  in  parol  or  be  by 
a  deed." 

If  then  the  contract  of  an  insane  person  is  void,  it 
would  s(^m  to  logically  follow,  that  a  party  contracting 
with  him  could  not  take  any  J)enefit  under  such  contract 
— would  ^et  no  title  to  prcTperty  obtained  from  such  an 
one. 

We  have  no  precedent  by  our  court  directly  upon  the 
point  presented  for  confjideration  by  the  ruling  of  the 
court  below,  and  there  seems  to  be  conflict  in  the  decis- 
ions of  courts  of  other  states  upon  the  question. 

The  case  of  Carrier  v.  ^ears,  4  Allen  (Mass.)  336,  is 
cited  by  appellee  in  support  of  the  rulings  of  the  court 
on  the  demurrers,  iand  it  must  be  conceded  that  the 
court's  rulings  are  in  full  accord  with  the  case.  But  in 
Massachusetts,  and  in  the  other  states,  so  far  as  our  in- 
vestigation hats  revealed,  where  courts  have  held  that  in- 
sanity is  a  personal  plea,  the  ruling  has  been  based  upon 
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the  principle  that  the  contracts  of  an  insane  person  are 
voidable  and  not  void.  The  decision  of  the  case  cited 
above  from  the  Massachusetts  court  is  rested  expressly 
upon  that  principle. 

In  the  case  of  Burke  v.  Allen,  29  New  Hampshire,  106, 
it  was  held  that  the  indorsement  of  a  promissory  note 
by  the  payee,  is  a  contract  which  an  insane  person  can- 
not make,  because  he  hais  not  the  power  to  give  that  con- 
sent which  the  contract  requires,  and  that  in  an  ax^tion 
upon  the  note  by  an  indorsee  against  the  maker,  insanity 
in  the  payee  and  indorser  at  the  time  of  the  indorsement 
and  transifer  is  a  valid  defense. 

.This  same  view  was  taken  of  the  question  by  the  Su- 
preme Court  of  Michigan  in  the  case  of  Hannahs  v.  Shel- 
don, 20  Mich.  278.  Cooley,  J.,  delivered  the  opinion  of 
the  court. 

There  is  another  line  of  decisions  which  hold  that  the 
contracts  of  an  insane  person  are  only  voidable  before 
such  a  person  is  adjudicated  inisant  by  a  court  of  compe- 
tent jurisdiction,  but  that  after  such  adjudication  is 
had,  all  contracts  made  by  such  person  are  void. — Bunn 
V.  Postell,  107  Ga.  490;  Harvey  v.  Hohson,  53  Me.  451; 
Eaton  v.  Eaton,  37  N.  J.  L.  108;  Aetna  Insuraaice  Co,  v. 
aieflcrs,  56  N.  E.  Rep.  97. 

Leaving  out  of  view  the  decisions  of  the  courts  in  other 
jurisdictions,  this  court  having  held  that  the  contracts 
of  an  insane  person  are  void,  and  it  being  true  that  the 
transfer  of  a  note  of  necessity,  involves  the  making  of  a 
contract,  we  think  it  must  follow  as  a  logical  sequence, 
that  the  tranisifer  of  a  note  by  an  insane  persoL,  must  be 
held  to  be  void.  Further,  as  a  payment  of  a  note,  such  as 
v.ill  operate  as  an  acquittance  to  the  payor,  must  be 
made  to  the  person  who  has  authority  to  receive  the  pay- 
ment, the  payor  mav  impeach  the  contract  of  transfer  by 
showing  the  iLsanity  of  the  transferror  at  the  time  the 
contract  w^as  made. 

It  follows  that  the  court  erred  in  sustaining  the  de- 
murrer to  pleas  numbered  4,  5,  6  and  7,  but  we  are  of  the 
opinion,  and  so  hold,  that  plea  8  was  subject  to  the  de- 
murrer made  to  it  and  the  court  did  not  err  in  sustain- 
ing the  demurrer  to  plea  8. 
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Under  the  sworn  plea  denying  that  the  plaintiff  was 
the  party  really  interested  in  the  note  sued  on,  evidence 
that  the  payee  of  the  note  was  insane  at  the  time  he 
tramsferred  the  note  was  competent  and  the  court  erred 
in  excluding  such  evidence. 

The  questions  presented  by  the  8th  and  9th  assign- 
ments of  error  will  probably  not  arise  on  another  trial 
and  we  deem  it  unnecessary  to  pa«s  upon  them  here. 

The  judgment  is  reversed  and  the  cauise  remanded. 

Reversed  and  remanded. 

McClellan,  C.  J.,  Haralson  and  Dowdell,  J. J.,  con- 
curring. 


Baker  \\  Cotney. 

Action  far  the  Conversion  of  Property, 

1.  Action  on  the  ccLse;  sufficiency  of  complaint. — A  count  of  a  com- 

plaint which  avers  that  the  defendant  removed  and  converted 
to  his  own  use  certain  cotton  and  other  farm  products  which 
were  raised  by  a  tenant  of  the  plaintiff,  and  upon  which  the 
plaintiff  had  a  lien  as  a  landlord,  and  for  advances,  and  that  at 
the  time  of  so  removing  and  converting  said  property,  the  de- 
fendant knew  of  the  existence  of  said  lien,  and  that  by  said 
removal  or  conversion  said  lien  and  the  remedy  for  its  en- 
'  forcement  were  lost  to  the  plaintiff,  states  a  substantial 
cause  of  action  of  trespass  on  the  case. 

2.  Action  for  co7iversion  of  property;  what  question  for  the  jury. 

In  an  action  to  recover  damages  for  the  loss  and  destruction  of 
a  lien  In  favor  of  the  plaintiff  by  reason  of  the  defendant's  re- 
moving certain  property  and  converting  it  to  his  own 
use,  where  the  evidence  shows  that  a  certain  quantity  of  the 
property  described  in  the  complaint  was  delivered  at  certain 
designated  places  for  the  plaintiff,  but  there  was  no  definite 
proof  as  to  the  weight  of  the  cotton  so  delivered,  it  is  for  the 
jury  to  ascertain  whether  or  not  such  cotton  was  sufficient 
to  pay  the  plaintiff,  and,  therefore,  it  was  error  for  the  court 
to  instruct  the  jury  that  the  plaintiff  should  recover  the  yalne 
of  all  the  property  so  delivered. 
Vol.  142. 
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3  Action  for  conversion  of  crops;  admissibility  of  evidence. — In  an 
action  to  recover  damages  for  the  conversion  of  cotton  raised 
on  lands  owned  by  the  plaintiff  whereby  the  lien  of  plaintiff 
was  lost,  where  there  was  evidence  tending  to  show  that  the 
cotton  in  question  was  grown  on  plaintiff's  land,  it  is  compe- 
tent for  the  defendant  to  show  that  the  cotton  may  have  been 
grown  on  other  lands;  and  for  this  purpose  he  can  ask  a  wit- 
ness who  testified  that  he  was  a  farmer  and  had  been  culti- 
vating cotton  all  his  life,  and  knew  the  land  where  the  cot- 
ton in  question  was  alleged  to  have  been  raised,  how  much 
cotton,  in  his  judgment,  did  the  land  in  question  make;  and 
this  is  true,  although  said  witness  bad  previously  testified 
that  he  did  not  know  how  much  cotton  said  land  in  question 
had  made. 

Appeal  from  the  Circuit  Court  of  Tallapoosa. 

Tried  before  the  Hon.  A.  H.  Alston. 

This  action  was  brought  bv  the  appellee,  S.  M.  Cotney, 
against  the  appellant,  I).  W.  Baker,  and  sought  to  re- 
cover Jf375.00  for  the  taking  of  certain  articles  of  per- 
sonal property,  which  was  described  in  the  complaint. 
The  complaint  ccmtained  three  counts.  The  fir»t  count 
was  in  trover.  The  second  in  trespass,  and  the  third 
was  in  case.  The  third  count  claimed  damages  for  that 
the  defendant  removed,  or  caused  to  be  removed  and  con- 
verted to  his  own  use  four  bales  of  cotton,  600  pounds  of 
•^eed  cotton,  66  bushels  of  cottonseed,  and  other  farm 
products ;  upon  which  it  wa^  averred  the  plaintiff  had  a 
lien  as  a  landlord  of  D.  N.  Cotton,  L.  P.  Cotton  and  J.  J. 
Cotton,  and  for  advances  made  to  them,  and  of  which  lien 
it  was  averred  in  said  count  the  defendant  had  knowl- 
edge at  the  time  he  removed  and  converted  said  cotton 
and  other  farm  products,  and  that  after  said  removal  the 
defendant  refused  to  deliver  up  said  property  to  the 
plaintiff  upon  his  demand,  and  that  by  said  removal  or 
conversion,  said  lien  and  the  remedy  for  its  enforcement 
were  lost  to  plaintiff. 

The  defendant  demurred  to  the  3d  count  of  the  com- 
plaint upon  the  grounds  that  it  was  too  vague  and  indefi- 
nite, and  that  it  was  not  shown  thereby  that  the  defend- 
ant destroyed  the  plaintiff's  lien  on  said  property  de- 
scribed in  said  count.  This  demurrer  was  overruled,  and 
defendant  duly  excepted. 
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The  cause  was  tried  upon  pleas  of  the  general  issue. 
The  facts  of  the  case  necessary  to  an  understanding  of 
the  decision  on  the  present  appeal  are  sufficiently  stated 
in  the  opinion.  Upon  the  introduction  of  all  the  evi- 
dence, the  court  at  the  request  of  the  plaintiff  gave  the 
general  affirmative  charge  in  his  behalf.  There  were 
verdict  and  judgment  for  the  plaintiff:  The  defendant 
appeals  and  aasigns  as  error  the  several  rulings  of  the 
trial  court  to  which  exceptions  were  reserved. 

D.  H.  Riddle,  for  appellant,  cited,  Snodgrass  i\  Br, 
Bank  of  Decatur^  25  Ala.  161;  Leeman  v.  Shackelford, 
50  Ala.  437 ;  McHan  v.  Ordicay,  67  Ala.  347. 

James  W:  Strotiier,  contra — Cited  Harrison  v.  Pal- 
mer, 76  Ala..  157;  Baker  v,  BarcHft.  76  Ala.  414;  Wald-' 
man  v.  N,  B.  d  M,  Ins.  Co,,  91  Ala.  170;  Adler  v,  Prest- 
wood  d  Go,,  122  Ala.  367;  Seymour  &  Co.  v,  Farquhar, 
93  Ala.  292. 

ANDERSON,  J.— This  action  was  brought  by  the 
plaintiff  against  the  defendant  for  the  conversion  of  the 
crop  or  for  the  destruction  of  the  landlord'®  lien.  The 
complaint  contains  three  counts,  trover,  trespass. and 
case.  Defendant  demurred  to  the  third  count  and  the 
trinl  court  properly  overruled  said  demurrer. 

The  plaintiff,  S.  M.  Cotney,  rented  a  certain  place 
Iniown  as  the  '^\llen  place"  for  the  year  1903,  to  D.  N., 
L.  P.  and  J.  J.  Cotney,  a  brother  and  the  other  nephews 
of  the  plaintiff,  for  2000  pounds  of  lint  cotton,  to  be  de- 
livered on  the  1st  of  November  of  said  year.  The  evi- 
dence showed  that  defendant  got  four  bales  of  lint  cot- 
ton, 590  pounds  of  seed  cotton  and  1460  pounds  of  cot- 
ton seed,  from  the  different  gins  and  that  it  had  been 
left  there  for  plaintiff  and  delivered  there  as  per  his  in- 
struction; that  defendant  also  got  872  bundles  of  fodder 
and  2440  nounds  of  bay  from  the  rented  premises  in  the 
posses'<i(m  of  the  tenants.  The  evidence  also  showed 
thnt  defendant  had  knowledge  of  facts  sufficient  to  put 
him  on  notice  as  to  plaintiff's  lien  for  rent.  Plaintiff  al- 
so introduced  in  evidence  a  mortj2;age  on  certain  personal 
property  and  the  crop  to  be  f^'own  for  said  year  by  the 
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said  tenants  and  which  was  signed  by  each  of  them.  Said 
mortgage  was  for  $227.00  and  shows  several  credits 
which  would  reduce  the  amount  due  to  about  $17.00. 
The  plaintiflF  admitted  when  testifying  that  he  had  re- 
ceived certain  payments,  hay,  corn,  etc.,  and  that  they 
had  all  been  credited  on  said  mortgage.  He  also  admit- 
t(Hi  that  the  mortgage  was  entitled  to  a  credit  of  two 
mules  at  $40.00  each.  We  find  credits  for  mules  on  the 
mortgage,  but  nothing  to  indicate  tliat  they  were  these 
tw  d  mulej*  at  $40.00  each,  and  witness  does  not  say  they 
have  been  credited  on  the  mortgage,  but  that  the  mort- 
gage is  entitled  to  a  credit  for  same.  If  the  mort- 
gage was  entitled  to  this  credit,  then  it  was  paid 
before  the  suit  was  brought  and  could  not  be  used 
to  establisli  the  plaintiflf's  title  to  the  property  in 
controversy.  It  would  also  establish  a  credit  on  what 
was  due  the  plaintiff  for  rent  by  an  application  of  the 
excess  thereto  after  paying  balance  on  the  mortgage, 
and  it  was  a  question  for  the  jury  to  determine  if  the 
mortgage  had  been  paid,  and  if  any  payment  had  been 
made  on  the  rent.  If  the  mortgage  was  out  of  the  ques- 
tion, then  the  most  that  the  plaintiff  claims  is  the  rent, 
2000  pounds  of  lint  cotton  and  $31.00  advances. 

The  evidence  shows  that  four  bales  of  cotton,  590 
pounds  of  seed  cotton  and  1460  pounds  of  cotton  seed 
had  been  delivered  at  the  gins  for  the  plaintiff,  but  that 
the  hay  and  fodder  had  never  been  delivered,  and  that 
plaintiff  had  but  an  equitable  title  thereto,  and  only 
that,  in  case  the  property  delivered  was  insuflflcient  to  pay 
the  rent,  2000  pounds  of  lint  cotton,  equal  to  font-  bales 
and  the  $31.00  advances.  There  was  no  definite  proof 
as  to  the  weight  of  the  cotton,  and  the  court  should  have 
left  it  to  the  jury  to  ascertain  whether  or  not  it  was  Buffi- 
cient  to  pav  plaintiff  instead  of  charging  the  jury  per- 
emptorially  that  plaintiff  should  recover  the  value  of  all 
the  property. 

We  are  not  unmindful  of  the  proposition  that  the 
plaintiff  could  recover  the  value  of  the  property  at  any 
time  between  conversion  and  trial  and  regardless  of  what 
was  due  him.  But  he  could  not  recover  in  trover  for 
those  things  that  w'ere  never  delivered,  and  upon  which 
he  had  nothing  but  a  lien  and  he  could  not  recover  even 
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in  case,  as  to  them,  if  the  other  articles  paid  the  plain- 
tiff. The  court  not  only  gave  the  general  charge  for  the 
plaintiflf  but  instructed  the  jury  to  unconditionally  in- 
clude the  value  of  the  hay  and  fodder  in  their  verdict. 

The  evidence  showe<l  that  the  plaintiflf  and  tenants 
were  all  related  and  that  the  tenants  cultivated  and 
raised  cotton  on  lands  other  than  the  Allen  land.  It  is 
true  that  the  tenants  testified  that  the  products  in  ques- 
tion were  grown  on  the  plaintiff's  land  but  evidence  was 
brought  out  as  to  the  acreage  and  quantity  of  land  in 
cotton  on  the  different  tracts  and  it  wais  legitimate  for 
the  defendant  to  sho-w  that  the  cotton  may  have  been 
grown  on  other  land;  that  the  Allen  land  did  not  pro- 
duce so  much  and  that  this  cotton,  or  some  of  it,  may 
have  been  grown  on  the  other  land.  Plaintiflf  examined 
witness,  Ham,  who  testified  upon  cross-examination,  "I 
saw  the  land  that  was  in  cotton  on  the  Allen  place  last 
year,  I  am  a  farmer,  raised  on  the  farm,  have  been  cul- 
tivating cotton  all  my  life."  Defendant'is  coun^^el  then 
asked:  "How  much  did  that  land  make  per  acre  la»t 
year,  from  your  bt^st  judgment,  from  the  appearance  of 
the  stalks  and  the  number  and  size  of  the  bolls?"  The 
court  sustained  an  objection  to  this  questicm  and  then 
asked  witne*ss,  "Ham,  do  you  know  how  much  cotton  it 
made?"  Witness  said,  "I  do  not."  Defendant  then 
asked:  '*In  your  best  judgment,  what  did  it  make?'- 
The  court  sustained  an  objection  to  this  question.  The 
court  erred  in  sustaining  the  objection.  The  witness  was 
an  (»xp(a't  farmer  and  could  have  given  his  opinion  as 
to  the  amount  of  cotton  produced  on  the  land.  Experts 
cnn  testify  to  opinion  and  there  are  many  questions  upon 
which  a  non-expert  may  express  his  judgment  or  opinion. 
Pollock  &  Co.  V.  Ganit,  69  Ala.  373.  The  fact  that  the 
witness  answered  negatively  the  question  propounded 
by  the  court,  did  not  cure  the  objection.  The  witness 
doubtless  could  not  tell  exactly  what  the  land  made,  yet 
he  could  have  given  it  as  his  opinion  that  it  made  less 
than  four  bales  or  less  than  one,  and  which  would  have 
been  contradictory  evidence  as  to  the  plaintiff's  lien  or 
title  to  the  cotton  in  question.  There  was  also  evidence 
that  plaintiff  had  gotten  about  fifty  bushels  of  com  off 
the  land,  and  while  the  mortgage  shows  a  credit  for  com, 

Vol.  142. 


Digitized  byLjOOQlC 


i»04 1  OF  ALABAMA.  571 

[Hawkins  v.  Hawkins.] 

it  does  not  give  the  amount  and  the  jury  ought  to  have 
ascertained  whether  or  not  credit  had  been  given  for  all 
the  corn  he  got. 

There  are  numerous  assignments  of  error,  but  we  do 
not  deem  a  discussion  of  any  of  the  others  necessary. 

Reversed  and  remanded. 

McClellan,  C.  J.,  Tyson  and  Simpson,  J.J.,  concur- 


Ha^i'kins  v.  Hawkins. 

Bill  in  Equity  to  have  Annulled  the  Marriage  Contract. 

1  Marriage;  when  license  not  properly  issued,  and  does  not  avr 
thorize  solemnization  of  marriage. — While  the  statutory  duty 
of  a  judge  of  probate  to  issue  marriage  licenses  is  ministerial, 
it  is  nevertheless  a  duty  involving  official  and  personal  dis- 
cretion, and  cannot  be  delegated  to  another  not  authorized  by 
statute  to  exercise  such  duty;  and  therefore,  where  marriage 
licenses  are  signed  in  blank  by  a  probate  judge,  and  delivered 
to  a  justice  of  the  peace  with  directions  to  fill  in  the  blanks 
as  occasion  may  arise,  the  issuance  of  such  licenses  by  the 
justice  of  the  peace  filling  in  the  names  of  the  parties,  and 
date  of  its  issuance  does  not  constitute  a  valid  marriage  li- 
cense, and  furnishes  no  authority  for  the  solemnization  of  the 
marrige  between  the  parties  named  therein. . 

2.  Same;  invalid  when  without  license  not  followed  hy  co-habita 

tion. — A  marriage  solemnized  by  a  justice  of  the  peace  without 
a  valid  license,  and  which  Is  not  followed  by  co-habitation,  is 
not  valid  either  as  a  statutory  or  common  law  marriage. 

3.  Marriage;  jurisdiction  of  chancery  court  to  annul  marriage, con- 

tract;  duress. — Where  a  party  is  by  duress  coerced  into  en- 
tering into  marriage  and  the  marriage  ceremony  is  had  under 
the  supposed  authorization  of  a  marriage  license,  which  li- 
cense was  invalid,  and  there  has  never  been  any  co-habitation 
of  the  parties  as  man  and  wife  after  the  ceremony,  the  person 
so  coerced  to  enter  into  such  marriage  can  maintain  a  bill  to 
have  annulled  and  declared  void  such  pretended  marriage. 
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Appeal  from  the  City  Court  of  Anniston. 

Heard  before  the  Hon.  Thomas  W.  Coleman,  Jr. 

The  averments  of  the  bill  in  this  case  are  suflSeiently 
set  forth  in  the  opinion. 

The  prayer  of  the  bill  was  that  upon  final  hearing  the 
alleged  pretended  marriage  between  the  complainant  and 
the  respondent  be  declared  null  and  void,  and  that  the 
complainant  l)e  allowed  to  marry  if  he  so  desired. 

The  respondent  moved  to  dismiss  the  bill  upon  the 
following  grounds :  1st.  That  said  bill  is  without  equity. 
2nd.  That  the  allegations  of  fact  contained  in  said  bill 
do  not  constitute  any  equitable  ground  for  the  severance 
of  the  marriage  bonds  between  complainant  and  respond- 
c^nt. 

Respondent  also  demurred  to  the  bill  upon  several 
grounds,  which  may  be  summarized  as  follows:  1.  The 
facts  averred  in  the  bill  do  not  show  any  legal  duress 
sufficient  to  authorize  the  court  to  maintain  the  present 
bill.  2.  The  complainant  having  married  the  defendant 
as  a  means  whereby  to  procure  his  release  from  prosecu- 
tion from  the  charge  of  seduction,  thereby  estopped  him- 
self from  coming  int(»  the  court  of  equity  to  have  said 
marriage  annulled.  3.  The  facts  averred  in  said  bill  con- 
stitute no  sufficient  ground  of  legal  duress,  and  fail  to 
show  whereby  the  complainant  was  in  anywise  forced  to 
enter  into  said  marriage.  4.  The  facts  averred  in  the  bill 
show  the  marriage  license  issued  to  complainant  and  de- 
fendant was  issued  in  a  legal  and  lawful  manner. 

On  the  submission  of  the  cause  upon  the  motion  to  dis- 
miss the  bill  and  upon  the  demurrers,  the  chancellor 
rendered  a  decree  overruling  said  motion,  and  the  de- 
murrers. From  this  decree  the  r(*spondent  appeals  and 
assigns  the  rendition  thereof  as  error. 

Blackmon  &  Grki:xe,  for  appellant. — To  constitute  le- 
gal duress  which  would  avoid  a  marriage,  it  does  not 
suffice  that  the  party  exhibiting  the  bill  for  such  purpose, 
married  unwillingly ;  he  must  have  been  forced  by  fear 
of  bodily  harm,  so  to  do. — 14  Amer.  &  E.  Enc.  of  Law, 
(1st  ed. ) ,  p.  510 ;  .Sferenstyn  v.  Stevenson,  7  Phila.  386.  It 
irv  not  duress,  when  a  man  marries  a  woman  after  seduc- 
ing her  to  avoid  trouble  with  the  overseers  of  the  poor. 
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34  Am.  &  Eng.  Enc.  of  Law,  (1st  ed.),  p.  510;  Jackson 
V.  Winnc,  7  Wend.  (N.  Y.),  47  to  51. 

The  appellee  having  married  the  appellant  to  procure 
his  release  from  the  prosecution  alleged  in  said  bill, 'can- 
not now  say  that  his  marriage  was  involuntary. — Willi- 
ams  V.  i<taie,  44  Ala.  24. 

Tate  &  Walker,  contra, — That  a  cotirt  of  chancery 
has  cognizance  of  such  cases  without  statutory  provis- 
ions, and  the  power  to  decree  a  marriage,  void  in  its  in- 
ception, to  be  so,  is  certainly  beyond  the  peradventure 
of  doubt.  Our  court  has  recognized  and  followed  the 
English  practice. — liaicdon  v,  Raud<m,  28  Ala,  565-567; 
Uidf/cli/  V.  RidyeJtiy  25  L.  R.  A.  804 ;  Stewart  on  Marriage 
&  Divorce,  §§  139-140;  Bishop  on  Marriage  &  Divorce,  § 
226. 

It  is  held  in  Alabama  that  the  issuance  of  marriage 
license  is  not  only  ministerial  but  that  it  involves  discre- 
tion, both  official  and  personal,  such  as  the  law  does  not 
allow  to  be  delegated  to  another  not  specifically  author- 
ized by  statute  to  exercise  it.— Code  1896,  §  3372  Acts, 
1892-93,  p.  1190;  AnhJai  v.  mate,  109  Ala.  48;  Beggs  v. 
State,  55  Ala.  108. 

McCLELLAN,  (\  J.— Bill  filed  by  Milton  Hawkins 
against  Bella  Hawkins.  Its  averments  present  this  case: 
Alilton  was  under  arrest  and  about  to  be  tried  prelimin- 
arily on  the  charge  of  having  seduced  Bella.  He  was  in- 
nocent of  the  charge.  He  was  young,  a  mere  boy,  and  in- 
experienced. It  was  proposed  to  him  to  dismiss  the 
prosecution  and  set  him  at  liberty  if  he  would  marry 
the  girl.  He  was  advised  by  the  magistrate  before  whom 
he  had  been  brought  and  his  trial  was  to  be  had  that  it 
would  be  best  for  him  to  do  this.  Thus  environed,  and 
pressed  and  advised,  he  consented  to  marry.  Thereupon 
a  ceremony  of  marriage  was  performed  between  him  and 
the  girl  bv  said  magistrate.  This  ceremony  was  had  un- 
der the  supposed  authorization  of  a  paper  in  form  a 
marriage  license,  but  which  had  no  legal  status  as  such, 
having  been  in  part  issued  by  the  magistrate  himself  by 
filling  in  the  names  and  date  of  a  license  form  which  had 
bQen  signed  in  blank  by  the  judge  of  probate.    There  has 
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never  been  any  coliabitation  of  the  parties  as  man  and 
wife,  nor  sexual  intercourse  since — or  even  before — ^the 
ceremony.  Leaving:  out  of  view  the  duress,  this  was  no 
marriage :  The  formal  apparent  solemnization  was  with- 
out license,  and  hence  inefficacious  as  a  statutory  mar- 
riage; and  the  formal  consent  to  be  man  and  wife  was 
not  consummated  into  that  relation  under  the  common 
law  by  cohabitation. — Ashley  v.  State,  109  Ala.  48. 

We  are  of  opinion  that  the  chancery  court — of  course 
whollj'  without  reference  to  its  statutory  jurisdiction  to 
grant  divorces — ^^has  power  to  declare  the  nullity  of  the 
performance  as  a  marriage.  Had  there  been  a  valid 
license  the  jurisdiction  of  chancery  to  annul  the  mar 
riage  under  it  is  undoubted,  being  indeed  the  general 
jurisdiction  of  that  court  to  annul  contracts  into  which 
the  complaining  party  has  been  coerced  to  enter.  So, 
too,  this  jurisdiction  would  exist  to  that  end  had  the  com- 
plainant, moved  thereto  by  the  contract  he  had  made  un- 
der duress,  consummated  the  agreement  by  cohabitation, 
assuming  there  was  no  statutory  marriage.  And  though 
there  was  no  license  and  has  been  no  consummation,  the 
contract  of  maiTiage — the  undertaking  to  cohabit — is 
gtill  extant,  so  to  speak,  and  nominally  subsisting  and 
binding.  The  marriage  might  yet  be  consummated,  and 
such  consummation  might  well  result  from  the  moral,  or 
supposed  legal  constraint  of  the  contract  which  itself 
was  the  product  of  duress  per  minas.  Under  these  cir- 
cumsrances,  the  complainant,  we  think,  is  entitled  to  in- 
voke the  jurisdicticm  of  chancery  to  annul  contracts  in- 
duced by  duress  to  a  declaration  of  the  nullity  of  this 
contract  and  of  the  consequent  marriage,  though  only 
ceremcmial.  Without  resting  the  jurisdiction  at  all  upon 
that  consideration,  the  fact  that  the  license  is  regular  and 
valid  on  its  face,  and  the  fact  that  a  formal  ceremony 
had  been  with  apparent  authority  certified  to  the  judge 
of  probate,  demonstrate  the  practical  importance  to  the 
complainant  of  the  relief  he  seeks.  The  jurisdiction  at- 
taching on  the  ground  of  duress,  "the  fitness  and  pro- 
priety of  a  judicial  decision,  pronouncing  the  nullity  of 
such  a  marriage,  [though  no  marriage  in  legal  contem- 
plation] is  very  apparent,  and  is  equally  conclusive  to 
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good  order  and  decorum,  and  to  the  peiice  and  conscience 
of  the  party." 

The  bill  has  eijuity.  It  is  not  open  to  the  objections 
taken  bv  the  demurrer.  The  decree  of  the  city  court 
oveirulinj:  the  motion  to  dismiss  the  bill  for  want  of 
equity  and  the  demurrer  must  be  affirmed. 

Affirmed. 

Tyson,  Simpson  and  Anderson,  J. J.,  concurring. 


Enslc^y  Mercantile  Co.  r.  Otwell. 

Action  for  Alleged  Negligent  Killing  of  Horse. 

1.  Contributory  negUgence;  not  shown  by  merely  violation  of  law. 
It  is  not  contributory  negligence  per  ae  for  a  person  who  is  in- 
jured to  be  engaged  at  the  time  of  the  Injury  in  a  violation 
of  law;  but  before  an  illegal  act  or  omission  can  be  held  to  be 
contributory  negligence,  it  must  appear  that  such  act  or  omis- 
sion was  a  proximate  cause  of  the  injury. 

2  Pleading  and  practice;  variance  cannot  be  raised  first  time  on  ap- 
peal.— A  question  of  variance  between  the  allegations  of  a 
complaint  and  the  testimony  introduced  at  the  trial  of  a  case 
cannot  be  raised  for  the  first  time  on  appeal. 

Appeal  from  tlie  (Mty  Court  of  Birmingham. 

Tried  iK^fore  the  Hon.  Charles  A.  Senn. 

This  acticm  was  broufjht  by  the  appellee,  J.  A.  Otwell, 
against  the  appellant,  the  Enslev  Mercantile  Company, 
a  corporation,  and  sought  to  recover  damages  for  the 
alleged  negligent  killing  by  tlie  defendant,  through  its 
agent,  of  a  mare  that  was  owned  by  the  plaintiff.  The 
defendant  pleaded  the  general  issue,  and  by  si)ecial  pleas 
set  up  the  contributory  negligence  on  tlie  part  of  plain- 
tiff. 

It  was  shown  by  the  evidence  that  the  plaintiff's  mare 
which  was  killed  was  running  at  large  in  the  streets  of 
the  city  of  Ensley;  that  the  delivery  wagon  of  the  Ens- 
ley  Mercantile  Co.  was  being  driven  down  one  of  the 
streets,  which  ran  at  right  angles  with  the  street  on 
which  plaintiff's  mare  was  loose;  that  said  wagon  turned 


Digitized  byLjOOQlC 


576  SUPREME  COURT  t^ov.  Term. 

[Ensley  Mercantile  Co.  v.  Otwell.] 

the  corner  and  the  wagon  ran  into  the  plaintiff's  mare, 
causing  the  Injuries  from  which  she  died ;  that  there  was 
a  driver  in  the  wagon  at  the  time  of  the  accident.  It 
was  also  s^hown  that  there  was  an  ordinance  of  the  city 
of  Ensley,  prohibiting  horses  or  other  animals  from  run- 
ning at  large  on  the  streets  of  Ensley. 

The  cause  was  tried  by  the  court  without  the  interven- 
tion of  a  jury,  and  upon  the  hearing  of  all  the  evidence, 
the  court  made  a  special  finding,  the  substance  of  which 
is  stated  in  the  opinion.  Upon  this  finding  the  court 
rendered  judgment  in  favor  of  the  plaintiff. 

The  defendant  appeals  and  assigns  as  error  the  rendi- 
tion of  the  judgment  in  favor  of  the  plaintiff. 

RoMAiNE  Boyd,  for  appellant. — The  plaintiff  was  guil- 
tv  of  contributorv  negligence. — ^1.  O.  S.  R,  R.  Vo,  v.  Ar- 
itold,  80  Ala.  600;  A.  G,  *S.  /?.  R,  Co,  v.  Dobbs,  101  Ala. 
220.  In  order  to  recover  plaintiff  must  s^how  that  defend- 
ant was  guilty  of  negligence  after  dis(X)vering  the  danger. 
Ga,  Par.  R,  R,  Co.  i\  Lee,  92  Ala.  271 ;  Tanners  Exrs,  v, 
L,  d  \,  R.  R  Co.  r.  Broini.  121  Ala.  221;  Cent,  of  Ga,  t\ 
Lamb,  124  Ala.  172;  M  d  C.  R.  R,  Co,^r,  Martin,  30  So. 
Rep. 

MrKEXziE  &  Jones,  contra, 

HARALSON,  J. — The  question  in  this  case  is  one  of 
lepeated  discussion  in  this  and  other  courts. 

The  court,  trying  the  case  without  a  jury,  found  that 
(lie  plaintiff  all(»wed  his  mare  to  run  at  large  on  the 
streets  of  the  city  on  the  occasion  she  was  injured  and 
killed ;  that  defendant  was  not  guilty  of  any  negligence 
after  discovering  plaintiff's  mare  in  the  street;  that  the 
defendant  company  was  guilty  of  negligence  in  driving 
as  it  did  just  previous  to  discovering  the  mare;  that  this 
negligence  was  the  proximate  cause  of  the  injury;  that 
the  defendant  was  guilty  of  negligence  in  not  discovering 
the  mare  before  he  did,  and  this  negligence  was  the  prox- 
imate cause  of  the  injury. 

This  was  in  effect  holding,  as  was  proper,  that  con- 
tributory negligence  exists  only  when  the  negligence  of 
both  parties  has  combined  and  concurred  in  producing 
the  injury. — 7  Am.  &  Eng.  Ency.  Law,  (2nd  ed.),  373. 
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"It  is  wot  contributory  iK^ligence  per  se  for  the  in- 
jured person,  at  tlie  time  of  the  injury,  to  be  engaged  in 
a  violation  of  law,  either  positive  or  negative  in  its  char- 
acter. Before  an  illegal  act  or  omission  can  be  held  con- 
tributory negligence,  it  must  appear  that  such  act  or 
omission  was  a  i)roxiniate  cause  of  the  injury.  It  is  usu- 
ally held  that  the  mere  collateral  wrong  doing  of  the 
plaintiff  cannot  of  itself  bar  him  of  his  action  when  it 
did  not  proximatelv  contribute  to  the  injury." — 7  Am.  & 
Eng.  Ency.  Law,  ('2nd  ckI.),  401. 

In  .1.  (/.  H,  h\  R.  ViK  V,  McAlphtc,  71  Ala.  549,  where 
it  was  insisted  that  th(*  plaintiff  was  guilty  of  an  unlaw- 
ful act  in  suffering  his  stock  to  run  at  large,  and  that 
this  debarred  iiis  right  of  recovery,  it  was  said:  "The 
rule,  however,  is,  that  'to  deprive  a  party  of  redress  be- 
cause of  his  own  illc(/al  c<mduct,  the  ilk*gality  must  have 
vimtrihuivd  /o  the  injurt/,' — Cooley  on  Torts,  155.  The 
fact  of  illegality  hcTe  renders  the  act  of  permitting  the 
stock  to  run  at  large  neither  more  nor  less  contributory 
to  the  injurv,  or  proj-imaic  as  a  canse  of  it.  Wharton  on 
Negligence,  SS  01)5,  331.  The  relation  of  the  act  to  the 
injury  complaincnl  of  wolild  b<^  precisely  the  same, 
whether  it  was  h^al  or  illegal.  It  would  have  no  more . 
tendency  to  produce  the  injury  in  the  one  case  than  in 
the  other.  This  is  the  better  and  sounder  rule  rec^ognized 
in  the  case  of  injuri(*s  or  accidents  happening  in  the  vio- 
laticm  of  KSunda'v  laws."— .1.  (/.  H,  R,  Co,  i?.  Powers,  73 
Ala.  245;  S.d  N.  .1.  h\  Co.  r.  WiinumH,  05  Ala.  74. 

In  L,  ct  N.  IL  To.  r.  Kclsci/,  Si)  Ala,  290,  a  case  where 
a  horse  escaped  from  the  car  in  which  he  Avas  being  traus- 
portcHl,  ran  sc  v(»ral  miles  along,  the  public  road  until  it 
int(*rs(Ht(Ml  tlu*  railroad  tmck,  and  up  the  latter  track 
for  nearly  a  mih*,  when  it  was  overtaken  by  another  train 
of  cars,  was  run  over  and  kill(»d, — it  was  said:  "How- 
ever the  hors(»  came  to  be  at  large,  the  mere  fact  that 
he  was  allowcnl  to  go  nt  large,  was  not  the  direct,  moving 
and  proximate  cause  of  his  death,  and  the  fact  of  negli- 
gence rcl  uon  in  allowing  him  to  be  at  large,  is  one  with 
which  the  jury  has  no  concern,  since  no  determination 
of  that  issue,  ccmld  have?  d(^feated  a  recovery  on  the  one 
hand,  or  increased  plaintiff's  damages  on  the  other." 
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The  complaint  allo<i;e(l  the  place  of  the  injury  to  have 
been  "ui)on  a  cert-ain  public  highway  in  the  village  of 
Averyts,  in  the  said  county  of  Jeflferson."  Mrs.  Otwell 
described  the  place  of  the  accident,  as  being  near  her 
husband's  store  on  Avenue  J,  in  Aver}i;'s  Town  or  in 
Ensley." 

The  driver  of  the  wagon  that  killed  the  mare,  testi- 
fied tlmt  as  he  was  driving  down  Avenue  J,  which  lies 
at  right  angles  to  19th  street  in  the  city  of  Ensley,  Ala- 
bama, and  as  he  turned  the  corner  of  Avenue  J.  into  19th 
street,  he  looked  ahead  and  saw  the  plaintiff's  mare  for 
the  first  time,  standing  in  the  middle  of  the  street. 
Whether  Averyts  referred  to  in  the  complaint  was  not  a 
part  of  Ensley,  was  a  question  for  the  court  trying  the 
case  without  a  jury.  It  was  clearly  a  matter  of  infer- 
ence, that  Averyts  was  a  well  known  part  of  Ensley. 
Furthermore,  no  question  of  variance  between  the  allega- 
tion and  proof  was  i*aised  in  the  ccmrt  below,  and  it  can- 
not be  entertained  for  the  first  time  on  appeal. — 22  Eney. 
PI.  &  Pr.  8,  24 ;  Furfjuson  r.  Ocorfje,  42  Ala.  135 ;  Mc- 
Abcc  V.  Parker,  78  Ala,  575;  Fears  v.  Thoinpswi,  82  Ala^ 
294. 

Under  the  evidence  in  the  cause,  the  court  very  proper- 
ly rendered  a  judgment  for  the  plaintiflf. 

Affirmed. 

Mof'LELLAN,  C.  J.,  DowDELL  and  Dknson,  J.J.,  con- 


Donald  l^  Manufacturers'  Export 
Company,  et  al. 

BUI  in  Fquitif  bji  Htorhholdcr  for  fh<^  Hemoval  of  Direct- 
ors, the  AppointtHf^nt  of  Rcceirers  and 
DxHsolniion  of  (■orporation, 

1      Corporation:  when  directors  should  not  he  removed  or  receiver 
appointed. — Where  a  bill  is  filed  by  a  stockholder  of  a  corpora- 
tion, complaining  of  malfeasance  and  mismanagement  on  the 
part  of  certain  directors,  and  asking  that  such  directors  be 
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removed  from  the  management  of  the  afTairs  of  the  company 
and  be  enjoined  from  exercising  any  of  the  powers  of  stock- 
holders or  directors,  and  for  the  appointment  of  a  receiver  for 
the  corporation,  and  a  dissolution  of  the  corporation,  and  it 
appears  from  the  bill  that  the  business  of  the  corporation  was 
not  confined  to  the  execution  of  the  contracts  and  transactions 
In  which  it  was  alleged  the  said  designated  directors  were 
unfaithful  to  the  corporation's  interest,  and  it  is  not  shown 
that  said  directors  have  any  adverse  interest  In  such  inde- 
pendent business,  nor  does  it  appear  that  there  is  any  mis- 
management of  the  corporation  in  relation  to  the  same,  there 
is  shown  no  ground  for  the  appointment  of  a  receiver  or  for 
removing  said  directors  from  the  management  of  the  affairs 
of  the  company,  or  restraining  them  from  exercising  powers 
as    stockholders    or    directors    of    the    corporation. 

Api»eal  from  the  (Miancery  Court  of  Mobile. 

Hoard  before  tlie  lion.  Thomas  IL  Smith. 

The  bill  in  this  cause  was  filed  by  the  appellant,  Harry 
(}.'(f.  Donald,  aj^aist  the  Manufacturers'  Export  Com- 
pany, a  corporation,  and  J.  T.  McKeon,  William  McGee, 
J.  E.  North,  W.  J.  Kihluff,  H.  L.  Glover,  and  David 
Baird.  The  purpose*  of  the  bill  and  the  facts  averred 
therein  are  sufficiently  set  forth  in  the  opinion. 

Thel'espondents  demurrtHl  to  the  bill  on  the  following 
grounds : 

"First.  Because  the  bill  of  complaint  does  not  show 
that  any  proper  api)lication  was  made  to  the  Board  of 
Directors,  assembled  as  such,  to  remedy  the  grievances 
complained  of  in  the  bill.  Second.  Because  the  bill  of 
complaint  does  not  ^^liow  that  any  proper  application 
was  ever  made  to  a  nuvting  of  the  stockholders,  as  such 
to  renuHly  the  grievances  comi)lained  of  in  the  bill  of  com- 
plaint. Third,  l^ecause  the  bill  of  complaint  shows  that 
the  Manufacturers'  T^xport  Company  was  organized 
largely  for  the  purpose  of  dealing  with  the  Baird  Lum- 
ber C(mipany,  the  Bay  (Mty  Luml)er  Company,  and  the 
J.  E.  Noi-th  LumlM»r  Com]>any,  and  that  it  was  the  pur- 
lM)se  of  the  organizers  of  the  said  Manufacturers'  Export 
Company  to  so  distribute  its  stock  that  those  principally 
interestcHl  in. said  several  lumber  companies  should  hold 
and  control  a  majority  of  the  stock  of  said  corporation, 
and  that  the  complainant  was  one  of  the  promoters  of  the 
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Manufacturers'  Export  Company  and  consented  to  and 
participated  in  sucli  puri)ose.  l^^mrtli.  Because  said 
bill  of  complaint  shows  that  tlie  several  contracts  which 
it  aJleges  existcnl  iK^tween  the  Manufacturers'  Export 
(^)mpany  and  the  said  sev(n'al  lumber  companies,  were 
separate  and  distinct  contracts  with  each  of  the  said  sev- 
eral lumlM^r  comjmnies,  and  that  there  were  no  joint 
ccnitracts  or  dealin«»s  betwcvn  the  Manufacturers'  Ex- 
port Company  on  the  one  part,  and  said  three  lumber 
companies  on  the  other  part,  and  siud  bill  further  shows 
that  (mly  one  of  the  directors  of  the  Manufacturers'  Ex- 
port Company  is  interested  in  the  Bay  Ciiy  Lumber  Com- 
pany and  that  only  one  of  said  directors  is  interested  in 
the  J.  E.  North  Lundn^r  Company,  and  that  only  two  of 
said  dire(!tors  are  interested  in  the  Baird  Luml)er  Com- 
pajiy.  Fifth.  Because  said  bill  of  complaint  shows  that 
there  are  five  directors  of  the  Manufacturers'  Export 
Company,  and  only  onc^  of  said  directors  is  in  any  wise 
interested  in  the  Bay  City  l^undH»r  Company,  and  only 
(me  in  any  wise  intcTestetl  in  the  J.  E.  North  Lural>er 
Company,  and  only  two  in  any  wise  interested  in  the 
Baird  l^umber  Comi)any.  Sixth.  Because  the  bill  of 
complaint  fails  to  s(»t  out  the  terms  of  the  several  c<m- 
tracts  tH*tween  the  Manufacturers'  ExiK)rt  Company  and 
the  several  lund)er  companies  menti(med  in  the  bill  of 
complaint,  and  fails  to  ^vt  out  the  facts  showiufi;  wherein 
siiid  lumlK^r  companies,  respectively,  violated  said  sev- 
eral ccmtracts,  and  fails  to  alle«i;e  any  facts  showing  to 
what  extent  tlie  Manufacturers'  Export  Company  suf- 
fered dama<i:(»  by  its  failure  to  enforce  said  contract**,  and 
fails  to  alle?j:e  that  the  siilari(»s  drawn  by  the  several  of- 
ficers of  the  l\fanufacturers'  Export  ( '(mii)any  were  not 
fairly  fixed  by  the  company  b(*fore  the  services  were  ren- 
dered. S(»venth.  Because*  tin*  bill  of  complaint  alleji^es 
(hat  the  Manufacturers'  Export  Company  is  engaired  in 
business  with  oilu^s  than  said  s(>veral  lumlMT  companies, 
and  do(*s  not  show  that  any  of  <hedir(H-tors  Imve  any  con- 
flictin<i:  inter(»st  in  any  of  such  other  dealinjjs  or  are  oth- 
erwise dis(]ualifi(»d  to  conduct  the  same.  Eighth.  Be- 
cause the  bill  of  com])laint  shows  that  with  the  consent 
of  the  complainant,  the  ^lainifac^turers'  Export  Company 
was  so  organized  that  it  could  not  fairly  and  properly 
Vol.  142. 
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(leal,  through  its  stockholders  or  Iniard  of  directors,  with 
the  several  IuihImt  coinjmiiies  mentioiuMl  in  the  bill  of 
eoiuplaint,  and  yet  eoniiilains  that  siieh  dirtH!t()rs  did  not 
insist  ui)on  dtnilini»:  witli  sai<l  several  lunilH»r  companies. 
Ninth.  B(H*ause  the  bill  (^f  complaint  is  a  bill  filed  by 
a  single  stockholder  scH^king  to  dissolve  the  corporation 
because  the  mismanagement  of  its  affairs  by  a  major-' 
ity  of  its  directors.  T(aith.  l^H-aust*  the  chancery  court 
has  no  jurisdietion  to  dissolve  a  corporaticm  and  wind  up 
its  affairs,  otherwise*  than  in  the  statutory  method. 

The  siiid  defendants  demur  to  so  much  of  siiid  bill  of 
complaint  as  seeks  to  dire<t  that  J.  T.  McKeon,  William 
Mc(}ee,  and  J.  E.  Nc^rth  may  Ik*  remov(^l  froni  the  man- 
agenu'nt  of  the  affairs  of  the  company,  and  n*strained  and 
enjoined  from  exercising  any  jiower,  either  -as  stock- 
holders or  direct(n*s  ther(H>f.  First.  Because  the  court 
has  no  authority  to  restrain  a  majority  of  the  stockhold- 
ers or  directors  of  the  company  from  exercising  the  pow- 
ers vested  in  them  by  law  as  stockholders  and  directors 
because  they  may  have  imi)roiHTly  or  unwisely  acttnl  in 
regard  to  one  or  more  nuUters  tou<*hing  the  corporate  af- 
fairs. Second.  Becausi*  the  bill  of  (Mtuiplaint  shows  that 
tbe  said  defendants  ccmstitute  the  holders  in  value  of  a 
majority  of  the  stock  of  said  corjxu-ation,  and  that  they 
s're  not  more  disqualified  to  act  as  stockholdcTS  and  di- 
rectors than  are  David  Haird  and  II.  L.  (Hover,  and  that, 
without  any  of  ^aid  stockholders  participating  in  the 
lM>ard  of  directors,  tlu*re  would  not  be  a  sufficient  num- 
ber of  stockhohlers  to  constitute  <a  board  of  directors  of 
said  company. 

The  siiid  defendants  demur  to  so  much  of  said  bill  of 
complaint  as  seeks  the  ap])ointment  of  a  receiver  of  sJiid 
corporation,  IwH'ause  tlu^n*  are  no  all(*gati(nis  in  tlie  bill 
of  c(»mplaint  showing  that  the  assets  of  the  company  are 
lieing  in  any  nmnner  misapplied  by  its  Inmrd  of  direct- 
ors. Second.  Hecause  the  bill  of  complaint  contains  no 
allegati(nis  showing  any  rc^ason  why  the  affairs  of  the 
company  should  be  taken  out  of  th(*  hands  c^f  the  sto(*k- 
holders  and  dir(H-toi*s. 

TJie  said  defendants  demur  to  so  much  of  said  bill  of 
complaint  as  seeks  to  hav<*  a  receiviT  authorized  and  in- 
structed to  demand  and  if  necessary,  sue  for,  any  and 
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all  sums  due  to  theManufacturers' Export  Company  from 
the  Bay  City  Lumber  Company,  the  J.  E.  North  Lumber 
Company,  and  the  Baird  Lumber  Company,  or  any  of 
them.  First.  Because  there  are  no  allegations  in  the 
bill  of  complaint  showing  that  anything  is  due  by  any 
of  said  several  lumber  companies  to  the  said  Manufac- 
turers' Export  Company.  Se(*ond.  Because  the  said  bill 
of  complaint  does  not  sufficiently  ^*t  out  the  several  con- 
tracts alleged  to  have  existed  between  the  Manufactur- 
ers' Export  Company  and  the  several  lumber  companies, 
nor  the  facts  in  regard  to  the  dealings  under  said  con- 
tracts, sufficiently  to  enable  the  court  to  see  whether 
there  is  a  liability  under  €«aid  e<mtracts  or  not. 

On  the  submission  of  the  cause  upon  the  demurrers, 
the  chancellor  rendercnl  a  decree  sustaining  them.  The 
complainant  refused  to  amend  the  bill,  submitting  the 
cause  on  the  original  bill  ahme,  and  the  chancellor  ren- 
dered a  final  decree  dismissing  the  bill. 

The  c(miplainant  appeal-s*  and  assigns  as  error  the  de- 
cree overruling  the  demurrers  to  the  original  bill  and  the 
decree  dismissing  the  bill. 

Pitts  &  Stoutz,  for  appellant. — Cited  Oewgc  v.  Cen- 
tral R.  R.  &  H,  (V>.,  101  Ala.,  (JOS.  (;24;  J/,  ct  (I  R,  R.  w 
Woods,  88  Ala.,  «47;  i'e/r//  v,  TuscaUwm  V,  ^,  O.  M.  Co,, 
»3  Ala.  368;  (rCfHinor  m\  d  M,  Co.  v.  Voosa  F,  Co,,  95 
Ala.  618;  Dcrtcr  v,  McVUllan,  116  Ala.  37. 


Gregory  L.  &  H.  T.  SMrrn,  cr>/?frtt.— Cited  L.  rf-  A^.  R. 


TYSOX,  J. — It  appears  from  the  bill  in  this  case  that 
complainant  is  a  f?har(»holder  in  the  Manufacturers'  Ex- 
port Company.  The  corporati<m  had  contracts  with  the 
Bay  City  LuuiImt  ('ompany,  the  Baird  Lumber  Company, 
and  the  J.  E.  North  Luml)er  Company,  for  the  sale  of 
the  products  of  the  saw  mills  of  said  companies  with  the 
except!  >n  of  such  portion  there(>f  as  might  be  sold  by  said 
companies  in  their  local  market. 
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The  contract  providcHl  that  the  Manufacturers'  Export 
Company  "should  receive  a  couunission  of  5  per  cent  on 
the  amount  of  Hah»s  made  by  them.  And  it  is  averred 
that  the  profits  frcmi  thes(»  commissicms  would  approxi- 
mate twenty  thousand  doUars  per  year.  These  contracts 
remained  in  force  until  tlie  7th  day  of  July,  1902,  "when 
they  were  in  form  ri^cindnl,  or  pretended  to  be  re- 
scinded l)y  the  board  of  diretttoi-s  of  said  companies,  by 
and  with  the  <-onsc*nt  of  the  officers  of  said  thret*  saw  mill 
ctompanies."  It«i)])(*ai's  that  said  rescission  was  accepted 
for  the  Bay  (Mty  Lumber  Company  by  J.  T.  McKeon,  for 
the  J.  E.  North  Lumber  ('(unpany,  by  J.  E.  North,  and 
for  the  Baird  Lumln^r  Company,  by  William  McGee.  At 
the  time  of  the*  rescissicm  McGee  was  the  general  manager 
of  the  Baird  LumlH»r  ( -ohipany  and  a  stockholder  therein, 
North  was  the  presri<l(»nt  of  the  J.  E.  North  Lumber  (Com- 
pany and  a  stockholder  therein,  and  McKeon  was  a  stock- 
holder and  an  offi(»er  of  the  Bay  ('ity  Lumber  Company. 
All  thret^  werc^  members  of  th(»  Inmrd  of  dire(^tors  of  the 
Manufa(*turers'  Export  ( 'ompany,  composed  of  five  mem- 
)>ers,  and  voted  for  the  rescissicm.  It  does  not  appear  that 
the  rescission  was  oi)pos(Hl  by  the  other  members  of  the 
board.  It  ap])ears  that  durin<j:  the  first  year  of  the  exist- 
ence of  the  company,  the  mill  companies  Ix^jijan  to  handle 
their  sales  Uiroujj:h  oth(»r  sources  than  the  Manufactur- 
ers' Export  (Nmipany.  Notwithstanding  this  fact,  itap- 
|)ear«^  that  during  the  first  year's  business,  the  profits  of 
the  company  aggr(»gat(Hl  nearly  one  hundred  per  cent  on 
the  paid  in  capital  stock.  It  appears  that  dnring  the 
seccmd  year's  busin<»ss,  the  company  lost  money,  "though 
had  said  mill  comi)anies  stuck  to  their  contracts,  it  w<mld 
have  made  money,  notwithst^inding  said  Ios*4."  C'Omplain- 
ant  was  the  manag(»r  of  the  export  department  of  the 
ccmipany  from  the  time  of  its  organization,  alxmt  the 
19th  day  of  September,  until  the  31st  day  of  October, 
1901,  win^n  ]w  was  discharged.  During  the  second  year 
and  after  comi)lainant's  discharge,  the  management  of 
the  business. devolved  upon  McKecm,  as  president,  and 
McGee  as  its  tr(»asurer,  but  the  bill  avers  that  other  busi- 
ness engaged  McKeon  and  Mc(iee  the  greater  portion  of 
their  time,  and  in  cons(H]uence,  the  busin(»ss  of  the  com- 
pany was  "without  their  valuable  services." 
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It  is  averred  that  the  business  of  the  company  did  not 
suffer  by  reason  of  this  fact  b(Tause  of  active  manage- 
ment devolving  upon  a  lM)okkeeper  who  was  paid  a  sal- 
ary of  11800.00  per  year,  admittinl  not  to  have  been  un- 
fair. It  further  appears  that  during  all  this  time,  while 
the  biisiness  was  practically  managed  by  the  book-keeper^ 
McKeon  and  Mcdee,  presidc^nt  and  treasurer,  continue<l 
to  draw  from  the  company  salaries  of  fSOOO.OO  and 
^2500.00  per  annum,  resi)ectively,  which  it  is  averred 
was  grossly  excessive,  and  that  the  salaries  were  unearn- 
ed, the  latter  fact  iK^ng  admitted  by  McKeon  and  McOee 
at  a  stock  met^ting  of  the  stockholders  on  the  7th  day  of 
July,  1902.  On  June  30th,  11H)2,  ccmiplainant  addressed 
a  letter  to  each  of  the  members  of  the  board  of  directors 
in  wiiich  he  demanded  that  the  contracts  between  the 
company  and  the  three  mill  compani(*s  be  enforced,  and 
protested  against  the  payment  of  fancy  siilaries  to  the 
officers  of  the  company  who  performed  nominally  or  no 
services  therefor.  11(>  r(H]uir(^l  that  action  be  taken  at 
the  approaching  annual  mwting  to  collect  all  sums  of  the 
company,  and  the  lett(T  contained  a  notice  that  unless 
complainant's  demand  was  ccmiplied  with,  he  would  file 
a  bill  in  ecpiity  for  the  puiT)ose  of  having  a  receiver  ap- 
pointed who  would  enforce  such  claims  against  said  com- 
panies, and  for  the  protection  against  siiid  unearned  sala- 
ries. It  appears  that  North,  McKeon,  Mcdee,  and  Bainl 
owned  all  but  27  1-2  shares  of  the  125  sharers  constitut- 
ing the  capital  stock  of  the  company.  At  the  meeting  of 
the  shareholders  on  July  7th,  1002,  the  president,  Mc- 
Keon, suggesteil  the  posti)onement  until  7  o'clock  of  the 
same  day.  It  was  bc^tween  the  postponement  and  the 
hcmr  appointed  that  the  lK)aid  of  directors  held  a  special 
met^ting  and  n^si.'inded  the  contracts  witli  the  saw  mill 
c(mipanies. 

The  prayer  of  the  bill  is  that  McGee  and  North  be  re- 
moved from  the  management  of  the  affaires  of  the  com- 
pany, that  they  be  enjoined  from  exercising  any  power 
as  stockholders  or  directors,  4<\v  the  appointment  of  a 
receiver  to  collect  all  sums  due  the  company  from  the 
three  mill  c(mipanies,  and  the  unearncHl  salaries  of  Mc- 
Keon and  McCice,  and  that  th(»  company  J)e  dissolved  and 
the  assets  distributed. 
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Demurrers  wore  iiiterposinl  to  the  bill  which  were  sus- 
tained, and  cc)nii)lainant  n»fused  to  amend,  submitted 
up<m  the  ori{':inal  bill  alone,  and  a  final  decree  wa«  ren- 
dered dismissing  the  bill. 

It  is  unnecc»ssiiry  to  consider*  wlliether  the  c(miplainant 
could  file  the  l)ill  in  his  own  name,  for  if  this  fact  he  con- 
ceded, complainant  wa.s  not  entitled  to  relief. 

If  the  c<m^racts  with  the  three  mill  companies  were 
fraudulently  r(»scinded,  comi)lainant  upon  a  proper  pre<l- 
icate  bein^  shown  nmy  file  a  bill  in  his  own  name,  in  be- 
half of  the  cor])oration  for  the  enforcement,  of  its  rights 
t  hereunder.  So  too,  if  the  directors  have  in  abuse  of  their 
frust  paid  to  themselves  unreasonable  salari(*s  a.s  offi- 
cers of  the  cori)orati<m,  complainant  luus  like  rights  and 
i-emedies. — Aluhnma  (UhU  ct*  Coh-r  f  V>.  r.  Hluu^kvlford,  137 
Ala.  224. 

It  appears  from  the  bill  that  the  business  of  the  cor- 
poration is  not  c(rtifined  to  the  exectuticm  of  the  contracts 
with  tlu*  thrw  mill  companies.  It  is  not  shown  that  the 
direc<^(U's  have  any  adversi*  interest  in  such  independent 
business,  nor  does  it  appear  that  there  is  any  mismanage- 
ment of  the  c(n'poration  in  relation  to  the  same.  Under 
such  circumstiinces,  it  certainly  cannot  be  said  that  the 
assets  and  business  of  the*  C(Jrporati(m  are  impi^riled,  ne- 
cessitating the  intervention  of  the  (umrt  of  chancery  for 
the  api>ointnu*nt  f)f  a  r<H'eiver.  Nor  for  the  siime  reascm 
is  there  sufficient  ground  why  the  r(»spondents  sh<mld  Ik* 
removed  from  the  management  of  the  affairs  of  the  com- 
pany or  restrained  frcmi  exercising  powers  as  stockhold- 
ers or  directors  thereof.  The  renu*dy  of  ciunplainant,  as 
is  stated  alM)ve,  is  to  redress  the  wi*<mgs  complaincnl  of 
in  the  mune  of  the  corporation. 

The  ilemurrer  to  the  bill  was  w(41  taken  and  the  d(»cree 
(»f  the  chancery  court  must  be  affirnuHl. 

Affirmed. 

MoClkllan,  (\  J.,  SiiMPSON  and  Andkrson,  J.  J.,  con- 
curring. 


Digitized  byLjOOQlC 


586  SUPREME  COURT  [Nov.  Term. 

[Hutcheson  v.  Bibb  et  al.  and  Bibb,  et  al  v.  Hutcheson.] 


Hutchesoii  t\  Bibb  et  al.  and  Bibb 
et  al.  V.  Hutcheson. 

Bill  ill  Eqidii/  to  hare  Declared  \'oi<l  a  Will  and  Deeds 
of  (Jonreyame, 

1»  Undue  influence;  as  to  transactions  inter  vivos. — In  transactions 
inter  vivos  where  confidential  relations  exist  between  the  par- 
ties, the  law  raises  up  the  presumptionn  of  undue  influence, 
and  when  the  donee  is  the  dominant  party  in  the  transaction, 
the  burden  is  upon  him  of  repelling  such  presumption  by 
competent  and  satisfactory  evidence;  which  is  usually  done 
by  showing  that  the  grantor  had  the  benefit  of  competent  and 
independent  advice  of  some  disinterested  third  party. 

2  Undue  influence  as  relating  to  testamentary  transactions. — In 
transactions  testamentary  in  character,  the  mere  existence  of 
confidential  relations  between  the  debtor  and  the  beneficiary 
-  under  the  will,  are  not  in  and  of  themselves  alone  sufficient 
to  raise  presumption  of  undue  influence  in  the  making  of  the 
will,  that  would  avoid  it  in  the  absence  of  rebutting  evidence; 
but  undue  influence  such  as  will  avoid  a  will  must  amount  to 
fraud  or  coercion  so  as  to  show  that  the  will  as  executed  was 
not  as  a  matter  of  fact  the  will  of  the  testator. 

Appeal  from  \\w  City  Court  of  Moiitgomerj^  in  Equity. 
Heard  l)f  fore  tlip  Hon.  A.  I).  Sayrk. 
T.lie  facts  in  this  case  are  sufficiently  stated  in   the 
opinion. 

Marks  &  Sayrio  and  J.  M.  Chilton,  for  Mrs.  Flutche- 
son.  (Uteil  Thorn  jhsoii  et  al,  r.  Johnsmh  19  Ala.  59;  Gil- 
liam r.  .Muf<tiH,  A2  Ala.  3(>5;  Trayiriek  i\  Davi^^  85  Ala. 
:U2;  Ahney  r.  Moore,  10(5  Ala.  131  ;  Robinson  v,  Moseley, 
im  Ala.  78;  Mooy  i\  Barroir,  101  Ala.  209-212;  Noble's 
Adnir,  i\  Mo.se,s  «;as.,  (H  Ala.  530-550;  Waddxll  v.  La- 
nier,  02  Ala.  347;  Feryuson  pro  ami  r,  Lmcery,  54  Ala. 
510;  M alone  r.  Kelly,  54  Ala.  432;  Holt  i\  Aynew,  67 
Ala.  3(;8;  Wheeler  r.  MeVrearij^  04  Ala.  327;'  Kerr -in 
Fraud,  pp.  151-3,  183;  Bancroft  r.  Otis,  91  Ala.  283. 
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(tUNter  &  (iiTNTER,  cfkutm. — (Mted  (iilbert  v.  Gilbert, 
22  Ala.  529;  Tatflor  i\  Krllif,  31  Ala.  59;  Adair  r.  Craig 
it  aL  33  So.  Kq).  902;  Jackxon  r.  Rom II,  87  Ala,  685; 
Kancroft  r.  0//.v,  91  Ala.  279;  /Yf/z/T/  r.  //a//,  KM)  Ala.  95; 
Mavkall  r.  MuvkaU.  135  U.  S.  1()7;  Tomison  v.  Moiyie, 
173  U.  S.  23. 

DOWDELL,  J.— Tho  bill  in  this  case  was  filed  by  Mrs. 
Wallie  E.  Hiiteh(*s()ii  for  the  i)iiriK)8e  of  setting  aside 
and  annulling?  the  last  will  and  testament  of  Miss  Louisa 
8.  IMbb,  deceased,  and,  also,  certain  deeds  of  gift  executed 
by  said  Louisa  S.  Bibl)  during  her  life-time  to  Mrs.  Mar- 
tha 1).  Bibb. 

The  ground  alleged  in  the  bill  for  avoiding  the  said 
will  and  deeds,  is  undue  influence  exercised  by  the  said 
Martha  I).  Bibb,  the  granted'  in  the  deeds  and  the  princi- 
pal beneficiary  under  the  will,  ov(t  the  said  Louisa  in  the 
making  and  execution  of  the  sanu».  Mrs.  Martha  I).  Bibb 
in  her  answer,  denies  all  the  nmterial  allegations  of  the 
bill  in  regard  to  the  (Charges  of  undue  influence. 

The  cause  was  submittinl  for  final  dwree  upon  the 
pleading  and  evidence,  and  a  d(H»r(*e  was  rendered  grant- 
ing the  relief  sought,  as  to  the  deed  executed  hy  the  said 
Louisa  to  the  said  Martha  1).,  on  the  IGth  day  of  January, 
1902,  annulling  and  avoiding  the  siune,  and  denying  re- 
lief as  to  the  said  last  will  and  testament,  and  as  to  the 
other  deeils ;  one  executed  on  the  27th  day  of  May,  1887, 
and  the  other  on  the  20th  day  of  November,  1889.  From 
this  decree  the  direct  and  cross  appeals  are  prosecuted. 

In  respe(*t  to  the  question  of  undue  influence  arising 
from  ccmfidential  relations  as  affecting  the  validity  of 
deeds  and  wills,  the  courts  have  made  a  distinction  be- 
twe(*n  transactions  ivier  rlros,  and  transacti(ms  of  a  tes- 
tamentary character.  In  transactions  inter  vit:os,  where 
confidential  relations  exist  l)etween  the  parties,  the  law 
raises  up  the  i)r(*sumpti(m  of  undue  influence,  and  puts 
up<m  the  donee,  when  the  dominant  party  in  the  trans- 
lution,  the  burden  of  repelling  such  presumption  by  com- 
petent and  satisfactory^  evidence;  and  this  is  usually  done 
by  showing  that  the  grantor  had  the  benefit  of  ccmipetent 
and  independent  advice  of  some  disinterested  third  party. 
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Tn  transactions  testamentary  in  character,  the  mere  ex- 
istence of  confidential  relations  hetween  tlie  test-ator  and 
the  l>oneficiary  under  tlie  will,  are  not,  in  and  of  them- 
selves ahme  sufficient  to  raise  tiie  presumption  of  undue 
influence  in  the  makinu:  of  the  will  that  w(mld  aA'oid  the 
will  in  the  absence  of  rebuttinjj;  evidence.  This  subject 
was  gone  over  at  len}>:th  in  lUmcroft  r.  Otis,  91  Ala.  279, 
where  many  cases  Ix^arinj?  on  the  (jueslion  an*  cit<*d  and 
i-eviewed.  Tlu^re  must  be  something  more  to  avoid  the 
will,  such  as  fraud  or  <-oercion.  As  was  said  in  Bancroft 
V.  Otis,  supra;  'The  undue  influence  which  will  avoid  a 
will  must  amount  to  fraud  or  c<K^rcion;  ideas  which  in- 
volve actual  intent  to  c<mtrol  the  testatcu*  against  hi-s 
will.  The  law  never  pr(*sumes  fraud  or  the  evil  intent 
and  unlawful  actsi  e>?sential  to  the  c(K»rcion  hen*  ccmtem- 
l)lat(»<l.  There  must  be  some  pr(K)f  of  tlu^e  things.  They 
cannot  l>e  considercnl  to  have  b(»en  d<me,  merely  b(*caus<? 
the  propiment  had  the  power  to  ccn^rce.  Ihidue  influ- 
ences with  res[M'ct  to  giftj*  and  conveyances  uifrr  riir^s  is 
a  very  different  matter.  It  may  exist  without  either  co- 
(Tcion  or  fraud.  It  may  result  entirely  frcnn  the  cxmfi- 
dential  relation,  without  activity  in  the  dirwtion  of  eith- 
er coercion  or  frau<l,  cm  tlu^  part  of  the  beneficiary  occu- 
pying the  position  of  dominant  influence.  It  is  upon  him 
not  only  to  abstain  fr<jm  de(*eit  and  duret?s,  but  to  affir- 
nmtively  guard  the  interests  of  the  w(^aker  party,  so  that 
their  dealing  nuiy  be  upon  a  plane  of  equality  and  at 
arms  length.  To  pri^sunu*  undue  influence  in  such  a 
(•a#«e,  therefore,  is  not  to  pr(*sume  fraud  or  coercion,  or 
any  aet  wiiich  is  malum  in  .s(\  but  simply  the  continuance 
of  the  influence  which  naturally  inheres  in  and  attaches 
t(  the  relation  itself.''  The  doctrine  is,  that  in  addition 
to  the  relations  between  tin*  testator  and  the  beneficiary 
under  the  will,  in  or<ler  to  put  the  bunlen  of  upholding 
the  validity  of  the  will  upon  the  l)eneficiary,  when  as- 
sailed on  the  ground  of  undu(^  influence,  there  must  In? 
some  evidence  of  coercion  in  its  executi<m,  or  in  other 
Avords  that  the  will  is  not  the  will  of  the  testator.  This 
may  l>e  done  by  showing  that  the  person,  who  is  the 
principal  or  a  large  l)eneficiary  under  the  will  actively 
partici[)ated  in  the  preparation  or  execution  of  the  will. 
—McQueen  i\  \yihon.  131  Ala.  (506. 
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Th(»  rule  in  sucli  canes,  \h  based  upon  grounds  of  pub- 
lic iK)licy,  and  was  never  intended  to  deprive  one  of  the 
right  of  a  voluntary  and  untrainnieled  disposition  of  his 
own  property,  but  rather  to  guard  and  protcn^t  that  right. 
It  is  in  effect  a  rule  of  evidence  putting  upon  the  domi- 
nant party  in  confidential  relations  claiming  a  benefit  un- 
der the  transaction,  tlie  burden  and  duty  of  rebutting 
and  ov(»rcoming  the  prima  facie  case  *<o  made  by  the  prc»- 
.  sumi)tions  which  the  law  rais(»s.  But  we  need  not  pursue 
this  discussion  any  further,  as  the  real  (|uesti(m  in  the 
prt^ent  case  is  one  of  fact,  and  what  we  have  said  is  suf- 
ficient for  a  i)roper  determinati(m  of  the  case. 

Many  witnesses  were  examiniHi  on  lM>th  sides-,  relative 
to  the  relations  of  the  respondent  and  the  said  Louisa  S., 
and  as  to  their  resjHHttive  characters,  dispositions,  etc., 
directed  to  the  cpH^tion  of  undue  influence  vel  nQ7i,  as 
charge<l  in  the  bill  and  denied  in  the  answer. 

The  res])ondent,  Martha  I).  Bibb  and  Miss  Louisa  S. 
Bibb  were  sisters;  they  had  lived  together  the  greater 
part  of  tlieir  lives  in  the  siime  house,  their  devotion  to 
each  other  was  unmistakable  and  prcmcmnced.  t'or  many 
years  the  r(^sjMMi(I<»nt  as  the  agent  of  her  sister,  to  a  great 
extent,  look'Ml  after  and  managed  the  business  interests 
of  her  sister,  in  the  renting  of  her  property  as  well  as  in 
other  rc^spects.  All  <^f  this  the  evidence  clearly  show-s. 
The  evidence,  however,  is  in  conflict  as  to  which  of  the 
two  sisters  was  the  dominant  spirit  in  their  social  ami 
business  rel'ations.  Witnesses  testifying  on  both  sides  as 
to  this,  differed  in  their  opinions  and  judgments  respect- 
ing their  characters  in  this  particular,  lK>th  being  shown, 
howev(»r,  to  be  w(unen  of  r(*markabl(»  culture  and  attain- 
nu'iits. 

We  will  desist  from  any  attempt  to  here  review  in  de- 
tail the  mass  of  testimony  contained  in  the  record,  as  in 
cmr  judgnient  to  do  so,  would  necessarily  prolong  this 
opinion  without  subserving  any  good  purpose.  Under 
the  rule  of  law  stated,  the  learncMl  judge  that  tried  this 
case  Ih'Iow  reached  the  ccmclusion  on  the  facts  that  the 
respondent  was  a  p(»rs<m  in  confid(»ntial  relations  with 
the  said  Lcmisa  S.,  during  the  time  covercnl  by  the  differ- 
ent transijcti(ma  assailed,  and  that  as  the  deed  of  gift  of 
January  16th,  1902,  she  had  failed  by  competent  and  sat- 
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isfactorv  proof,  to  nioet  and  overcome  the  presumption  of 
undue  influence  raiseil  by  tlie  law,  arising  out  of  their 
^aid  confidential  relations  existing  at  the  time  of  said 
transaction.  A  ditfei-ent  conclusion,  however,  on  tihe 
facts,  was  r(»iuhed  as  to  the  (UhmIs  of  May  27th,  1887,  and 
of  November  20th,  18SJ),  and  as  to  the  last  will  and  testa- 
ment and  codicils.  In  respect  to  these  transactions  the 
learned  judge,  who  tried  the  ca-se,  held  that  the  imputa- 
tion of  undu(»  influence  had  b(H^n  sufficiently  met  and 
overconu^  by  i)r(H)f  of  intervening,  competent  and  inde- 
l)endent  advice,  moreover,  that  the  deeds  of  May  27th. 
1887,  and  NovemlKT  20th,  1889,  were  subsequently  c(m- 
firnied  by  the  will  and  c(Hlicil. 

After  a  careful  review  and  consideraticm  of  all  the  evi- 
(icnce,  we  are  unable  to  see  any  reason  for  differing  fr<mi 
the  learned  judge  in  his  c<mclusions  on  the  facts,  and  his 
decree*,  tlu^refore,  must  b<*  affirmed  as  to  both  appeals. 

Affimied. 

Mi^Clkllan,  i\  J.,  Haralson  and  Denson,  J.  J.,  con- 
curring. . 


Francis  et  al.  r.  White,  Admr. 

I>in  in  Nquitf/  to  Kcdccm  Ijiuuh  mid  under  Execution. 

1.  Redemption ;  right  personal,  and  will  he  as  required  by  statute. 
The  right  of  redemption,  as  given  by  the  Statute,  is  a  personal 
privilege,  and  in  order  for  one  to  avail  himself  thereof.  It 
must  be  shown  that  he  has  not  failed  to  do  what  the  law 
requires  in  order  to  invest  himself  with  the  right  which  he 
seeks  to  enforce;  or  he  must  show  some  valid  reason  for  his 
failure  therein  in  any  particular. 

2  Redemption:  tender  of  purchase  money  and  lawful  charges: 
excused  when  purchaser  absent  from  the  State. — Where  one 
seeks  to  exercise  the  right  of  statutory  redemption,  and  the 
purchaser  at  the  mortgage  or  execution  sale  is  absent  from  the 
State,  a  tender,  to  be  sufficient  to  authorize  the  maintenance 
of  a  bill  in  equity  for  redemption,  must  be  made  by  a  deposit 
of  the  money  In  court  upon  the  filing  of  the  bill;  and  the 
Vol.  142. 
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absence  of  the  purchaser  or  his  vendee  from  the  State  excuses 
the  tender  in   person   and  authorizes  the  filing  of  the  bill. 

3.  Same;  when  failure  to  deliver  possession  no  bar  to  redemption. 

Where  property  is  purchased  at  a  foreclosure  sale  of  a  mort- 
gage, or  under  an  execution  levied  thereon,  and  the  purchaser 
at  said  sale  makes  no  demand  for  the  possession  of  the  prop- 
erty, such  failure  to  demand  possession  constitutes  a  valid 
reason  for  former  owner  failing  to  deliver  possession  to  the 
purchaser;  and,  under  such  circumstances,  the  failure  to  de- 
liver possession  constitutes  no  bar  to  the  exercise  of  the  right 
to  statutory  redemption. 

4.  Bill  to  redeem;  when  statutory  requirements  sufficiently  com- 

plied with, — In  a  bill  filed  to  redeem  lands  from  a  sale  under 
an  execution,  where  it  is  averred  that  the  purchaser  has  ab- 
sented himself  from  the  State,  that  the  complainant  has  made 
diligent  inquiry  to  ascertain  his  post  ofiice  address,  has  re- 
peatedly written  to  him  asking  for  an  account  of  the  lawful 
charges  claimed  by  him  to  have  been  paid,  has  requested  his 
vendees  to  inform  him  what  lawful  charges  are  claimed  by 
them;  and  that  the  original  purchaser  and  his  vendees  has 
each  refused  to  give  any  information;  and  that  the  complain- 
ant has  made  diligent  Inquiry  as  to  the  lawful  charges,  and 
has  paid  into  court  the  amount  of  all  lawful  charges  he  has 
been  able  to  ascertain,  and  offers  to  pay  all  other  lawful 
charges  which  may  be  ascertained  by  the  court:  such  aver- 
ments show  a  sufficient  excuse  for  failure  of  the  cofiiplainant 
to  pay  the  lawful  charges,  and  authorize  the  maintenance  of  a 
bill  to  redeem. 

5.  Bill  to  redeem;  sufficiency  of  averments  as  to  tender  of  lawful 

charges.- -On  a  bill  to  redeem  property  sold  under  execution, 
where  it  is  averred  that  the  complainant  has  ascertained  that 
the  purchaser  at  said  sale  had  paid  designated  amount  as  a 
tax  levied  by  the  city  wherein  the  property  was  located,  which 
said  amount  "is  herewith  tendered  and  offered  to  said  defend- 
ant, as  well  as  the  further  sum  of  $41.76,  legal  interest  on  the 
amount  of  said  assessment,"  such  averment  of  tender  is  not 
sufficient:  in  that,  it  fails  to  aver  that  the  amount  is  paid  into 
court — it  appearing  that  the  purchaser  is  absent  from  the  State. 

6.  Statutory  right  of  redemption;  wher^e  lands  are  purchased  by 

several  parties,  tender  not  required  to  be  made  to  each  of  the 
purchasers. — Where  property  is  sold  under  execution,  and  the 
purchaser  at  said  sale  subsequently  sells  separate  portions  of 
said  property  to  two  or  more  other  parties,  in  order  for  the 
original  owner  to  redeem  the  lands  so  sold,  it  is  not  necessary 
that  he  should  make  a  tender  of  the  purchase  price,  together 
with  the  other  charges  fixed  by  the  Statute,  to  the  original 
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purchaser  and  each  of  his  vendees;  but,  under  such  circum- 
stances, the  defendant,  by  redemption,  can  come  Into  equity  by 
paying  into  Court  the  money  which  the  law  requires,  and  ask 
the  Court  to  distribute  it  to  the  parties  according  to  their 
respective  interests  and  rights,  and  offer  to  do  and  pay  what- 
ever more  additional  thereto  may  be  Just  and  equitable;  and 
upon  such  averments  and  offer«  he  can  maintain  a  bill  to  re- 
deem. 
7.  A  bill  to  redeem;  sufficiency  of  offer  to  pay  for  execution  of  deed. 
Where  a  bill  is  filed  in  a  court  of  equity  seeking  to  redeem 
lands  sold  under  execution,  and  the  complainant  offers  to  pay 
all  lawful  charges,  and  asks  for  information  as  to  their 
amount,  the  cost  of  executing  a  deed  will  be  considered  as 
included  in  complainant's  offer  to  do  equity. 

AiMMO.VL  ficiii  tlu^  (Munuei'v  Court  of  M()rji:an  ('oimty. 

Ilrard  before  tin*  Hon.  Willi.vm  II.  Simpson. 

The  hill  in  this  case  was  file<l  by  the  appelle<%  R.  B. 
>\niit(»,  as  the  adniiiiistratcfr  of  the  estate  (^f  V.  (\  Cheats, 
(lee(»a>'e(l,  aj^ainst  ihv  appellants.  W.  R.  Francis,  Foster 
II.  Pointer  and  Nelson  (^iniplM»ll,  for  the  purpose  of  ex~ 
ercisin*^  the  statutory  rij^lit  of  redemption  of  certain 
lands. 

It  was  averred  in  th<»  bill  that  executions  were  issued 
a<j:ainsfthe  said  (\  i\  Sh(»at<',  and  were  levied  upcni  cer- 
tain sjiecifically  described  laiuls;  that  said  lands  were 
sold  nn<l(T  said  execution,  and  tlie  siiid  W.  R.  Francis 
becauH*  the*  purchas(^r  thereof,  and  the  sheriff  executed  a 
deed  to  said  Francis  for  said  lands.  The  sixth  para- 
ji:rai)h  of  said  bill  relatin^j;  to  the  pos-'ession  of  said  lands 
by  said  Sheats  is  copied  in  the  ojunion. 

It  was  then  averred  in  the  bill  that  the  said  l^^ancis  had 
made  no  improvements  on  said  lauds,  so  far  as  the  coni- 
jdainant  knew;  that  the  conijilainant  had  written  to  the 
defendant  Francis  makinii:  inquiry  as  to. the  value  of  any 
improvements  that  he  mav  have  made  upon  said  lands, 
and  was  willing:  to  i)ay  tluTcfor,  and  offered  in  liis  bill 
to  do  so;  that  coini)lainant  had  had  no  opportunity  to 
treat  with  def(*ndant  Francis  as  to  such  improvements 
(*xcei)t  by  corresixuidence,  and  that  defendant  Francis 
had  failed  to  answer  comi)laina.nt's  letters;  that  com- 
plainant had  been  unable  to  nuike  a  tender  to  said  Fran- 
cis of  the  amount  paid  by  him  for  said  lands  at  said  exe- 
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cution  sale,  and  ten  per  cent,  per  annum  thereon  since 
said  sale,  together  with  all  lawful  charges,  for  the  rea- 
son that  the  said  Francis  had  been  absent  from  the  State 
for  a  number  of  months  after  said  purchase,  and,  before 
going,  had  stated  his  intention  of  remaining  away  until 
after  a  certain  designated  time,  which  was  after  the  ex- 
piratiim  of  the  time  allowed  the  complainant  to  redeem 
said  property  from  under  the  execution  sale;  that  the 
complainant  has  written  to  the  defendant  Francis  re- 
peatedly since  his  departure  relative  to  his  purpose  to 
redeem  said  lands,  and  has  addressed  his  letters,  postage 
prepaid,  to  said  Francis  to  the  post  office  address  where 
he  had  gone,  but  has  received  no  reply. 

The  bill  then  contains  the  following  averment : 
**The  complainant  hereby  offers,  tenders,  and  pays  into 
court  for  the  defendant,  Francis,  the  sum  of  Two  Hun- 
dred and  Eighty-Three  and  35-100  Dollars,  the  amount  of 
defendant  Francis'  purchase  at  said  exei'ution  sal^,  and 
the  further  sum  of  Fifty-six  and  67-100  Dollars,  being 
ten  per  cent  interest  on  the  amount  paid  by  the  defend- 
ant for  said  lands  for  two  years,  as  well  as  tiie  sum  of 
One  Hundred  and  Twenty-Five  and  25-100  Dollars,  taxes 
paid,  as  far  as  c(miplainant  can  ascertain,  by  defendant, 
on  said  lands  since  his  purchase  thereof,  also  Thirteen 
and  20-100  Dollars  interest  cm  same. 

"Complainant  has  by  diligent  inquiry  ascertained  that 
said  defendant,  Francis, 'has  paid  to  the  City  of  Decatur, 
Alabama,  on  the  pro  rata  of  part  of  said  property,  of  the 
special  assessment  levied  by  the  <'ity  authorities  on  the 
property  of  said  town,  the  sum  of  Three  Hundred  and 
Ten  and  43-100  Dollars,  which  is  herewith  tendered  and 
offeriHl  to  said  defendant,  as  well  as  the  further  sum  of 
Forty-One  and  76-100  Dollais,  legal  interest  on  the 
amount  of  said  asst^sment." 

The  bill,  then  ccmtinuing,  avers  that  the  complainant 
has  diligently  imjuired  and  searched  for  information  re- 
specting the  amount  of  lawful  charges  against  said  prop- 
erty held  by  the  defendant,  Francis,  but  has  been  unable 
to  aKcertain  them;  that  he  is  ready,  able  and  willing  to 
pay  all  lawful  charges  which  the  defendant  has  (^r  holds 
against  said  lands,  and  submits  himself  to  the  jurisdic- 
tion of  the  Court ;  and  further  avers  that  he  has  been  un- 
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able  to  ascertain  the  correct  amouut  of  lawful  charges 
claimed  by  said  defendant  upon  said  lands,  otherwise 
than  has  been  above  stated ;  and  he  tenders  said  amounts, 
and  avers  his  willingness  and  readinesss  to  abide  the  de- 
cree of  said  Court. 

It  is  then  averred  in  the  bill,  that,  subsequent  to  the 
purchase  of  said  lands  by  tlie  said  Francis,  he  sold  and 
conveyed  to  the  defendant.  Nelson  Campbell,  a  certain 
designated  portion  of  said  lands,  which  is  specifically  de- 
scribed; and  that  subse(|uent  to  said  purchase,  he  sold 
and  conveyed  to  the  defendant,  Foster  H.  Pointer,  a  cer- 
tain portion  of  said  lands,  which  is  specifically  described 
that  ''the  sales  to  said  Campbell  and  Pointer  so  compli- 
cated the  apportionment  and  redemption  money  as  to 
render  necessary  a  judicial  investigation  of  the  relative 
values  of  the  parcels  so  conveyed,  as  compared  with  the 
whole;  and  to  adjudicate  the  part,  if  any,  of  the  purchase 
money  tendered  and  paid  into  Court  by  the  complainant, 
to  be  awarded  to  the  said  Pointer  and  the  said  Campbell 
on  redemption." 

It  was  then  averred  in  the  bill  that  the  complainant 
had  ascertained  that  the  defendant,  Francis,  had  paid  a 
designated  amount  as  municipal  taxes,  which  said  mount 
the  complainant  tendere<J  and  paid  into  Court  for  the 
said  Francis,  as  well  as  the  interest  thereon. 

It  was  further  averred  in  the  bill,  that,  prior  to  the 
filing  of  the  bill,  the  complainant  went  to  the  said  Foster 
H.  Pointer  and  Nelson  Campbell,  respectively,  and  of- 
fered to  pay  to  each  of  them,  respectively,  all  lawful 
charges,  the  value  of  all  permanent  improvements  placed 
by  each  of  them  on  the  property  purchased  by  them  of 
Francis,  and  incpiired  and  sought  to  ascertain  from  each 
of  them  the  value  of  the  improvements,  if  any,  which 
either  of  them  had  placed  upon  the  respective  parcels  or 
portions  of  the  property  that  he  had  purchased  from  the 
said  Francis;  and  also  offered  to  pay  a  just  and  proper 
proportion  of  the  purchase  money  bid  by  said  Francis; 
but  that  said  Pointer  and  Campbell  each  peremptorily 
refused  to  accept  said  proposition,  and  refused  to  discuss 
the  value  of  the  permanent  improvements  placed  by 
either  of  them  upon  said  property,  and  refused  to  receive 
any  compensation  therefor,  and  refused  to  name  or  claim 
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any  sum  for  the  lawful  charges;  that,  therefore,  the  com- 
plainant offers  to  pay  the  value  of  all  permanent  im- 
provements, the  value  of  the  lawful  .charges,  and  a 
proper  proportion  of  the  purchase  money  paid  by  said 
Francis. 

The  prayer  of  the  bill  was  that  the  complainant  be 
decreed  to  be  entitled  to  redeem  said  lands;  that  the 
amount  necessary  to  be  paid  to  the  defendants,  and  each 
of  them,  be  ascertained;  and  that  the  defendants  be  re- 
quired to  accept  said  sums ;  and  that  upon  the  payment 
thereof,  they  be  required  to  execute  proper  conveyances 
of  their  right,  title,  claim -and  interest,  in  and  to  said 
lands,  to  the  complainant. 

The  defendants  demurred  to  the  bill,  and  assigned 
many  grounds  of  demurrer,  which,  for  convenience  of 
reference  in  connection  with  the  opinion,  are  set  forth  as 
follows:  The  4th,  6th,  7th,  8th,  15th,  16th  and  32d, 
grounds  of  demurrer,  the  over-ruling  of  which  consti- 
tutes the  4th,  6th,  7th,  8th,  15th,  16th  and  27th  assign- 
ments of  error,  were  as  follows :  ( 4. )  The  complainant 
does  not  offer  in  his  bill  to  pay  all  lawful  charges  upon 
said  lands  other  than  those  for  which  tender  is  made  into 
Court.  ( 6. )  The  complainant  does  not  tender  and  briiig 
into  Court  the  money  for  all  lawful  charges  necessary  to 
be  paid  before  redemption.  (7.)  The  bill  does  not  deny 
that  there  were  lawful  charges  other  than  those  described 
in  the  bill.  (8.)  It  appears  from  the  bill  that  the  com- 
plainant had  not  tendered  into  Court  the  money  for  all 
lawful  charges  held  by  defendant  Francis  against  said 
land.  (15.)  Ignorance  upon  the  part  of  complainant 
respecting  the  amount  of  lawful  charges  against  said 
property  held  by  the  defendant  does  not  excuse  the  com- 
plainant from  tendering  into  Court,  in  money,  the 
amount  of  lawful  charges  against  ?aid  property.  (16.) 
The  failure  or  refusal  of  defendants  to  inform  complain- 
ant of  the  lawful  charges  on  said  lands,  and  the  value 
thereof,  is  no  excuse  for  the  failure  of  complainant  to 
tender  into  Court,  in  money,  the  value  and  amount  of 
all  of  said  charges.  (32.)  The  averments  of  the  bill 
show  that  there  are  other  lawful  charges,  known  to  com- 
plainant, against  the  property  sought  to  be  redeemed,  for 
which  complainant  has  not  made  tender  by  paying  the 
money  into  Court. 
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The  1st,  2d,  28th  and  29th  grounds  of  demurrer,  the 
over-ruling  of  which  constitutes  the  1st,  2d,  26th  and 
3l8t  assignments  of  error,  were  as  follows :  ( 1. )  It  does 
not  appear  from  said  bill  that  C  (\  Sheats,  complain- 
ant's intestate,  oAvned  any  right,  title  or  interest  in  the 
lands  sought  to  l^e  redeemed.  2. )  The  bill  does  not  show 
what  interest  the  complainant  seeks  to  redeem  in  the 
lands  described  therein.  ( 28. )  The  averment  of  the  bill 
fails  to  show  what  right,  title  or  interest  C  C.  Sheats 
had  in  the  lands  sought  to  be  redeemed  at  the  time  of  the 
execution  sale.  ( 29. )  The  averment  of  the  bill  fails  to 
show  what  right,  title  or  interest  C  C  Sheats  had  in  the 
lands  sought  to  be  redeemed  at  the  time  of  his  death. 

The  9th  and  10th  grounds  of  demurrer  were  as  fol- 
lows: (9.)  It  is  not  averred  in  the  bill  that  complain- 
ant had  no  means  of  ascertaining  the  value  of  permanent 
improvements  placed  on  part  of  the  land,  therein  de- 
scribed, by  Foster  H.  Pointer.  (10.)  It  is  not  averred 
in  the  bill  t  hat  complainant  had  no  means  of  ascertaining 
the  value  of  permanent  improvements  placed  on  a  part 
of  the  land,  therein  described,  by  Nelson  Campbell. 

The  11th,  12th,  13th  and  14th  grounds  of  demurrer, 
the  over-ruling  of  which  constitutes  the  bases  of  the  11th, 
12th,  13th  and  14th  assignments  of  error,  were  as  fol- 
lows: (11. )  It  is  not  averred  in  said  bill  that  the  com- 
plainant had  no  means  of  ascertaining  the  existence  of 
all  lawful  charges  against  said  lands.  (12. )  The  bill  fails 
to  allege  that  comidainant  had  no  means  of  ascertaining 
the  amount  due  for  lawful  charge^  on  said  lands.  (13.) 
The  bill  does  not  show  what  diligence  the  complainant 
had  exercised  in  ascertaining  or  attempting  to  ascertain 
the  lawful  charges.  (14.)  The  allegation  of  said  bill, 
that  complainant  has  diligently  inquired  and  searched 
for  information  respecting  the  amount  of  lawful  charges 
against  said  property  held  by  the  defendant  Francis,  is  a 
c(mclusion  of  tlie  pleader,  and  no  facts  are  stated  show- 
ing diligence  upon  the  part  of  complainant. 

The  22d  ground  of  demurrer,  the  over-ruling  of  which 
constitutes  the  basis  of  the  22d  assignment  of  error,  was 
as  follows :  (22. )  The  bill  is  not  accompanied  with  the 
amount  of  money  necessary  to  defray  the  expenses  of 
executing  titles  from  the  defendants  to  complainant. 
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The  defendants  also  moved  to  dismiss  the  bill  for  want 
of  equit3\ 

Upon  the  submission  of  the  cause  upon  the  demurrers 
and  motions  to  dismiss  for  want  of  equity,  the  chancellor 
over-ruled  the  demurrers  and  said  motions.  From  this 
decree,  the  defendants  appealed,  and  assigned  the  ren- 
dition thereof  as  error. 

C.  C.  Harris  and  Callahan  &  Harris,  for  appellants. 
^*The  statute  requires  that  possession  of  the  land  must 
be  delivered  on  demand,  in  ten  days  after  said  sale;  that 
the  party  seeking  to  redeem  must  pay  or  tender  to  the 
purchaser,  or  his  vendee,  the  purchase  money,  with  ten 
per  cent,  per  annum  thereon,  and  all  other  lawful  charges. 
The  statutory  right  of  redemption  is  lost  if  not  exercised 
in  the  precise  mode  prescribed  by  the  statute.  This  is 
strongly  set  forth  in  the  following  authorities: — ^^Bai- 
ley,  Davis  d  Co.  t\  Timherlake,  74  Ala.  225;  Spootier  v. 
Phillips,  27  Ala.  197;  Burke  v.  Brewer,  32  So.  Rep.,  p. 
602;  Beehe  v.  Buxton;  99  Ala.  117;  Cramer  i\  Watson, 
73  Ala.  132;  Oldfield  v.  Eulert,  39  Am.  St.  Rep.,  p.  765; 
Waller,  V.  Harris,  32  Am.  Dec,  p.  590;  Ex  Parte  Bmik 
Monroe,  42  Am.  Dec.,  p.  61 ;  Hill  v.  Walker,  98  Am.  Dec., 
p.  465 ;  2  Freeman  on  Judgments,  sec.  314 ;  et  seq." 

"If  the  bill  does  not  show  that  a  tender  was  made  be- 
fore it  was  filed,  a  tender  made  in  it  is  not  sufficient  to 
authorize  a  decree  for  redemption,  unless  in  connection 
with  such  offer,  the  bill  shows  a  valid  and  sufficient  ex- 
cuse for  the  omission  to  make  a  tender  before  it  was 
filed/'— Spoor  v.  Phillips,  27  Ala.  197. 

In  construing  the  statutes  of  redemption,  this  court  has 
repeatedly  held  that  in  a  bill  to  redeem,  it  is  necessary 
to  give  the  court  jurisdiction  that  the  necessary 
amount  to  effect  redemption  must  be  paid  into  court  on 
the  filing  of  the  hill— Long  v.  Blade,  121  Ala.  271 ;  Mur- 
phree  v.  Summerlin,  114  Ala.  57 ;  Beatty  v.  Bronn,  101 
Ala.  697. 

With  a  studied  effort,  the  complainant  avoids  stating 
the  interest  of  his  intestate,  O.  C.  Sheats,  in  the  lands 
sought  to  be  redeemed.  Professedly,  his  right  to  redeem 
is  the  right  which  was  vested  in  Sheats  at  the  time  of  his 
death,  and  no  other.    And  this  bill  must  affirmatively 
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show  that  the  complainant  has  an  interest  in  the  subject 
matter  of  the  suit,  and  a  projKT  title  to  institute  the  par- 
ticular suit  concerning  it. — Gold^by  v.  Goldshy,  67  Ala. 
562 ;  Rapier  v.  Gulf  City  Paper  Co,,  64  Ala.  340. 

It  has  been  said  that  the  purchaser  at  execution  sale 
may  transfer  by  deed  his  title,  as  he  may  the  title  to  other 
land ;  and  that  after  such  conveyance,  an  application  to 
redeem  must  be  made  to  his  vendee,  and  that  the  redemp- 
tion statute  contemplates  a  payment  or  tender  to  such 
vendee. — Camp  v,  kiimon,  34  Ala.  126;  Lehma/ii,  Durr 
d  Co.  V,  Collins.  69  Ala.  131. 

The  statute  has  made  no  provision  for  the  redemption 
of  a  part  of  the  property.  It  has  only  granted  a  privilege, 
and  this  privilege  cannot  be  enlarged  or  extended  by  ju- 
dicial construction.  If  the  courts  can  extend  one  pro 
vision,  or  supply  one  omission,  they  can  extend  or  sup- 
ply any  number. — Pmcers  v,  Andrews,  84  Ala.  293. 

E.  W.  OoDBEY,  contra, — Non-payment  into  court  af- 
fects only  part  of  the  property,  while  the  demurrer  goes 
to  the  entire  bill. — BeaU  v.  Lehman^  110  Ala.  446;  George 
V.  Cen,  R.  R,  dc  Banking  Co,,  101  Ala.  607;  Richardson  v. 
Dunn,  79  Ala.  170. 

Payment  into  court  is  unnecessary  when  the  true 
amount  is  unknown. — Freemmi  v,  Jordan,  17  Ala.  502; 
Aycock  r.  Adier,  87  Ala.  192. 

In  Pritchard  r.  Siceeney.  109  Ala.  651,  it  was  held  that 
the  purcliaser  must  disclose  to  the  would-be  redemp- 
tioner  the  value  of  his  permanent  improvements  placed 
ui)on  the  land ;  and  in  Poftey  r.  Pressley,  60  Ala.  251,  it 
was  snid  that  a  r(»deniptioner's  ''duty  is  performed  when 
his  offer  clearly  indicates  his  willingness  and  readiness 
to  pay  for  sucli  niprovenients,  and  if  there  is  a  general 
offer  to  riHlecni,  and  the  right  of  redemption  is  denied," 
the  party  offering  to  redeem  will  be  excused  from  any 
particular  inquiry  as  to  a  claim  for  improvements. 

SDIPSON,  J.— This  is  a  bill  filed  by  appellee,  as  ad- 
ministrator of  the  estate  of  (\  C.  Sheats  for  the  purpose 
of  redeeming  certain  real  estate,  which  was  sold  under 
executions,  against  said  Sheats,  in  his  lifetime,  the  ap- 
pellant, Francis,  being  the  purchaser,  and  appellants, 
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Pointer  and  Campbell  being  piircha?ers,  severally,  of  por- 
tions of  said  real  estate. 

The  appeal  is  from  the  decree  of  the  chancery  court 
cverniling  the  demurrer  to  the  bill,  and  the  motion  to 
dismiss  the  same  for  want  of  equity. 

Appellant's  brief  discusses  together  ai^signments  of  er- 
ror No.  4.  6,  7,  8,  15,  16  and  27,  and  is  correct  in  the  con- 
tenticxn  that  the  ccmiplainant's  rights  depend  upon  a 
compliance  with  statutory  requirements  in  regard  to  the 
redemption  of  real  estate.  The  right  of  redemption  is  a 
personal  privilege,  and,  in  order  to  avail  himj^elf  of  the 
right,  the  complainant  must  show  "that  he  has  not  failed 
to  do  what  the  law  reciuires,  in  order  to  invest  him  with 
the  right  he  seeks  to  enforce,''  or  must  show  some  valid 
reason  for  his  failure  in  any  particular. — Baftk  v.  Brew- 
er, 32  So.  Rep,  602 ;  Henderson  t\  Hamrick,  29  So.  Kep. 
924. 

When  the  inirchaser  is  absent  from  the  State,  a  ten- 
der, to  be  aufficient,  must  be  made  by  a  deposit  of  the 
money  in  court,  on  the  filing  of  the  bill,  and  the  absence 
of  the  purchaser  or  his  vendee  from  the  State  excuses 
the  tender  in  perscm  and  authorizes  the  filing  of  the  bill. 
Beebe  v.  Baxtoriy  99  Ala.  117 ;  Lehman ,  Durr  &  Co.  v.  Col 
lins,  127,  132. 

The  bill  alleges  that  "none  of  it  wa^  in  the  actual  pos- 
session of  said  C.  C.  Sheats,  but  such  of  it  as  was  not 
bare  and  vacant  and  as  was  susceptible  of  actual  posses- 
ion, was  in  the  possession  of  tenants.  If  complainant  is 
mistaken  in  this  averment,  he  avers  that  no  demand  has 
ever  been  made  for  possession  by  the  defendant  Francis 
of  the  said  C.  C.  Sheats,  and  that,  if  said  C.  C.  Sheats  re- 
mained or  continued  in  the'  possession,  he  did  so,  by  and 
with  the  consent  of  the  defendant  Francis." 

Where  the  purchaser  made  no  demand  for  possession, 
the  failure  to  demand  is  a  valid  reason  for  failing  to  de- 
liver possession. — Baker  r.  Burdenshaw,  132  Ala.  166; 
Hardin  r.  Collins,  35  So.  Kep.  357 ;  138  Ala.  399. 

The  statute  provides  the  course  to  pursue  if  the  land 
is  in  possession  of  tenants. — Code,  §  3506. 

We  hold  that  the  averments  of  the  bill  were  sufficient 
to  dispense  with  the  averment  of  delivery  of  possession 
on  demand. 
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It  is  inflisted  that  it  is  the  duty  of  the  party,  seeking 
to  redeem,  to  ascertain  at  his  peril  what  the  lawful 
charges  are,  and  to  tender  them,  and  that  ignorance  of 
improvements  or  their  value,  or  of  the  lawful  charges 
will  not  excuse  him,  and  in  fact  nothing  will  excuse  him 
except  the  "conduct  or  agreement  of  the  purchaser,"  and 
that  these  words  (used  in  the  case  of  Spoor  v,  Phillips, 
27  Ala.  197)  mean  that  the  purchaser  must  have  been 
guilty  of  some  positively  wrongful  conduct,  or  act,  such 
as  misinforming  the  proposed  redemptioner,  and  that  the 
effect  of  the  purchaser  leaving  the  state  relieves  only 
from  the  necessity  of  making  the  tender  in  person,  and 
not  from  the  duty  of  ascertaining,  at  his  peril,  what  the 
lawful  cha.rges  are.  The  law  does  not  require  impossible 
things  of  any  one. 

The  averments  of  the  bill  show  that  Francis  has  ab- 
sented himself  from  the  State;  that  complainant  has 
made  diligent  inquiry  to  ascertain  his  post  office  address, 
has  written  to  him  repeatedly  asking  for  a.n  account  of 
the  lawful  charges  claimed  by  him  to  have  been  paid,  has 
also  requested  both  of  his  vendees  to  inform  him  what 
lawful  charges  are  claimed  by  them  and  they  have  re- 
fused to  give  any  information.  Complainant  has  also 
made  diligent  inquiry  as  to  lawful  charges,  has  tendered 
into  court  the  amount  of  all  that  he  has  been  able  to  as- 
certain, and  offers  to  pay  all  laAvful  charges  which  may 
be  ascertained  under  the  orders  of  the  court. 

This  court,  speaking  through  ('hief  Justice  Brickell 
has  said :  **Upon  the  purchaser,  or  party  in  possession, 
claiming  compensation  for  permanent  improvements, 
rests  the  duty  of  informing  the  party  coming  to  redeem 
of  the  character  and  extent  of  the  claim." — Crwmer  v. 
Wats(m,  73  Ala.  133;  Prichard  v.  Sweeney,  109  Ala.  655. 

The  averments  <^f  the  bill  in  this  case  ^liow  a  sufficient 
tender  of  the  lawful  charges. — Hardin  v.  Collins,  138 
Ala.  399 ;  Baker  v.  Burden^haw,  supra. 

In  the  case  of  Long  v.  Sla4Js,  121  Ala.  267,  referred  to 
by  appellant,  there  was  no  tender  made  in  court  at  all; 
while  in  the  case  at  bar,  the  bill  shows  that  the  purchase 
mcxney  and  10  per  cent,  and  the  amount  of  all  the 
charges  which  complainant  has  been  able  to  ascertain, 
with  one  omission  hereinafter  noted,  have  been  deposited 
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in  court,  and  the  bill  offers  to  pay  all  charges  which  may 
be  ascertained.  The  only  things  which  prevent  a  full 
tender  are  the  absence  of  Francis  from  the  State  (alleged 
in  the  bill  to  be  for  the  very  purpose  of  preventing  a  ten- 
der) and  the  refusal  of  the  other  defendants  to  give  in- 
formation. 

Section  3517  of  the  Code  refers  only  to  the  case  where 
the  "parties  cannot  agree  upon  the  value  of  improve- 
ments," which  presupposes  that  they  are  informed  as  to 
what  the  improvements  are,  and  are  willing  to  treat  with 
each  other  as  to  their  value,  but  when  one  party  remains 
outside  of  the  State  and  will  not  even  communicate  with 
the  party  proposing  to  redeem,  and  the  others  "refuse  to 
entertain  any  proposition  whatever  for  compensation," 
and  refuse  "to  accept  any  payment"  for  "lawful"  charges 
there  is  nothing  to  appoint  a  referee  for. 

It  is  a  general  principle  of  law  that  "the  law  does  not 
compel  one  to  do  vain  or  useless  things.  *  *  *  *  An  actual 
tender  of  performance  may  be  excused  when  there  is  a 
willingness  and  an  ability  to  perform  and  actual  perfor- 
mance has  been  prevented,  or  expressly  waived  by  the 
parties  to  whom  performance  is  due." — 28  Am.  &  Eng. 
Ency.  Law,  (2d  ed. ),  p.  5. 

With  regard  to  the  $310.43  which  the  bill  shows  com- 
plainant has  ascertained  was  paid  for  sewer  tax  on  the 
property  by  said  Francis,  the  averment,  in  the  bill,  of  ten- 
der is  not  sufficient,  in  as  much  as  it  fails  to  aver  that 
the  amount  is  paid  into  court. — 21  Ency.  PI.  &  Pr.  565; 
Christian  v.  N.  F.  L  Co.,  101  Ala.  642 ;  CaJdiveU  v.  Smith, 
77  Ala.  164;  Booth   v.  Coviegys,  Minor,  201. 

Referring  to  the  26th,  31st,  2nd  and  1st  assignments  of 
error,  which  refer  to  the  ownership  of  complainant's  in- 
testate in  the  lands :  "The  levy  of  the  execution  on  land 
as  the  property  of  the  debtor,  and  its  sale  and  purchase 
as  such,  are  conclusive  on  the  purchaser."  The  allega- 
tions of  the  bill  make  out  a  prima  facie  case  in  favor  of 
the  complainant,  on  that  point,  and  if  there  be  any  facts 
to  the  contrary  it  is  matter  of  defense. 

It  is  next  insisted  by  appellant  that,  as  a  prerequisite 
to  the  filing  of  the  bill,  in  this  case,  the  complainant  must 
show  that  he  has  made  a  tender,  in  accordance  with  the 
statute,  and  that,  as  the  vendee  is  the  party  entitled  to  • 
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the  redemption  money,  where  property  has  been  sold,  the 
tender  must  have  been  made  to  both  Campbell  and 
Pointer  (the  purchasers  of  portions  of  the  land)  as  well 
as  to  the  original  purchaser,  Francis,  and  that,  as  the 
statute  has  made  no  provision  for  pro  rata  payment,  nor 
for  redeeming  any  portion  of  the  land  less  than  the  whole, 
therefore,  the  tender  should  be  of  the  entire  amount,  nec- 
essary to  redeem  the  whole,  to  each  of  the  parties  in  in- 
terest, thus  making  it  necessary,  in  this  case,  for  the 
party  proposing  to  redeem  to  tender  three  times  the 
amount  necessary  to  redeem  the  land.  Then,  if  he  ten- 
ders in  this  manner,  each  person  can  receive  the  amount 
tendered,  and  if  they  should  prove  to  be  insolvent,  the 
debtor  might  lose  two- thirds  of  his  money,  and  by  the 
operation  of  this  kind  of  process,  it  would  alwavs  be  in 
the  power  of  the  purchaser  at  execution  «ale  to  absolutely 
deprive  the  debtor  of  the  right  of  redemption  which  the 
statute  gives  him.  Yet,  the  point  is  not  without  diffi- 
culty, owing  to  the  fact  that  the  law-makers  do  not  seem 
to  have  anticipated  just  such  a  state  of  affairs  as  here  ex- 
ists, and  we  have  not  been  able  to  find  any  case  exactly 
in  point. 

Let  us  see  then  how  the  matter  stands,  according  to 
our  statutes:  Sections  3505  and  3507  of  our  (^ode,  cer- 
tainly give  to  the  judgment  debtor  the  ripht  to  redeem 
the  entire  tract  of  land  by  paying  "the  purchase  money 
with  ten  per  cent  per  annum  thereon,  and  all  lawful 
charges,"  and  it  is  not  in  the  power  of  the  purchaser  or 
any  one  el-e  to  dei)rive  him  of  that  right,  and,  according 
to  w(  II  r(  cognized  principles  of  etjuity,  if,  by  the  act  of 
the  purchaser  himself,  matters  have  been  so  adjusted  that 
the  debtor  cannot  comply  with  the  statute  by  tendering 
the  required  money,  in  accordance  with  the  statute,  then 
said  purchaser  is  estopped  from  complaining  that  such 
tender  has  not  been  made. 

We  have  then  here  an  absolute  right  without  any  rem- 
edy provided  by  law:  The  complainant  has  the  right, 
under  the  statute  to  redeem  all  of  the  land  by  paying 
once,  what  the  statute  requires,  and  yet  he  cannot  mate 
the  payment,  because  the  purchaser  has  absented  himself 
from  the  State,  and  has  conveyed  parcels  of  the  land  to 
Campbell  and  Pointer.  He  has  no  right  to  pay  to  either 
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of  them,  that  part  of  the  redemption  money  which  be- 
longs to  the  other,  and  yet  he  has  no  authority  to  appor- 
tion it  and  redeem  the  parcels  separately.  Is  not  this 
then,  according  to  the  first  principles  of  equity  jurispru- 
dence, a  case  which  suggests  the  resort  to  a  court  of 
equity? 

Upon  these  very  grounds  he  comes  into  a  court  of 
equity,  pays  the  money,  which  the  law  requires,  into 
court,  and  asks  the  court  to  distribute  it  to  the  parties 
according  to  their  interests  and  rights,  and  further  of- 
fers to  do  and  pay  whatever,  in  addition  thereto  may  be 
just  and  equitable,  in  the  estimation  of  the  court. 

It  certainly  then  cannot  be  urged  against  his  right  to 
invoke  the  aid  of  a  court  of  equity,  that  he  did  not  previ- 
ously do  the  thing  which  he  could  not  do,  and  his  inabil- 
ity to  do  which  formed  the  ground  of  his  right  to  come 
into  equity. 

In  the  Baker  v.  Burdenshaw  case,  supra,  this  court 
held  that  if  "a  proper  tender  is  rendered  impracticable, 
by  the  act  of  the  person  to  whom  it  is  due,  that  fact  will, 
on  proper  averments,  be  sufficient  to  excuse  a  failure  to 
tender." — p.  168.  There  was  no  error  in  overruling 
causes  of  demurrer  numbered  9  and  10. 

Complainant  went  to  Campbell  and  Pointer,  and  of- 
fered to  pay  them  not  only  their  proportion  of  the  pur- 
chase money  with  10  per  cent,  but  also  for  all  permanent 
improvements  and  lawful  charges,  and  they  refused  to 
give  him  any  information  and  refused  to  receive  compen- 
sation. This  absolved  him  from  any  furthef  duty  in  re- 
gard to  tho^je  matters. — Cramer  v.  Watson  and  Prwhard 
r,  ^weenej/,  supra. 

What  has  been  said  disposes  also  of  assignments  11, 
12,  13  and  14,  which  are  not  sustained. 

The  22nd  assignment  of  error  raises  the  point  that  the 
cost  of  executing  the  deed  should  have  been  included  in 
the  tender  and  should  have  been  paid  into  court. 

When  the  complainant  offered  to  pay  all  lawful 
charges  and  asked  for  information  as  to  their  amount, 
this  item  should  have  been  included  with  others,  but  one 
defendant  refused  to  communicate  with  him  and  the  oth- 
ers refused  absolutely  to  treat  with  him  or  receive 
any  thing,  and  when  he  files  his  bill  in  court  it  is  not 
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necessary  to  make  a  deposit  of  this  small  amount,  as  the 
conveyance  will  he  made  under  the  orders  of  the  court 
and  the  amount  will  become  a  part  of  the  court  costs. 

There  was  no  error  in  the  court's  overruling  the  mo- 
tion to  dismiss  the  bill  for  want  of  equity,  as  the  law  pre- 
sumes all  amendable  def(*cts  to  l>e  amended,  on  this  mo- 
tion, and  the  matter  which  has  been  pointed  out.  in 
which  the  demurrer  was  well  taken  would  not  justify 
the  court  in  dismissing  the  bill  for  want  of  equity. 

The  matter  of  the  payment  of  costs  rests  within  the 
discretion  of  the  courts. — Falkner  v.  Campbell  Printing 
etc.  (Jo..  74  Ala.  360,  364;  Allen  v.  Lewis,  74  Ala,  379; 
Gray  v.  Gray,  15  Ala.  779. 

The  decre(^  of  the  court,  in  so  far  as  it  overruled  the 
motion  to  dismiss  the  bill  for  want  of  equity,  is  affirmed, 
but,  for  the  error  in  failing  to  sustain  the  cause  of  de- 
murrer stated,  the  case  is  reversed,  and  a  decree  will  be 
here  entered  sustaining  the  demurrer,  and  the  cause  is 
remanded. 

Affirmed  in  part  and,  in  pai't,  reversed,  rendered  and 
remanded. 

McClellan,  C.  J.  Tysox  and  Anderson,  J.  J.,  concur- 
ring. 


Kinney,  et  al.  v.  Reeves  &  Co.  et  al. 

Bill  in  Equity  for  Discovery  of  Assets. 

.  Bill  for  discovery;  sufficiency  of  averment, — A  bill  filed  by  sim- 
ple contract  creditors  against  their  debtors  for  discovery  of 
assets  under  the  statute  (Code,  §819),  which  avers  that  the 
defendants  are  indebted  to  the  complainants  in  certain  various 
amounts,  that  the  defendants  have  no  visible  means  subject 
to  legal  process  of  value  sufficient  to  pay  the  claims  of  com- 
plainants; that  the  defendants  have  no  property  standing  in 
their  own  name  or  in  the  name  of  the  partuership  of  which 
they  are  members,  which  can  be  reached  or  subjected  to  legal 
process  for  the  satisfaction  of  the  claims  of  complainants, 
but  that  defendants  have  property,  real  or  personal,  or  money 
Vol.  142. 
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or  effects  or  choses  in  action^  or  have  an  interest  in  real  or 
personal  property,  money,  effects  or  choses  in  action,  which 
are.  and  should  be  subject  to  the  payment  of  complainants' 
claim,  but  the  kind  and  description  of  the  property  and  how 
the  same  is  held  are  kept  concealed  and  hidden  by  defend- 
ants, and  are  unknown  to  complainants,  and  that  a  discovery 
is  necessary  to  enable  complainants  to  reach  and  subject  the 
■  property  to  their  respective  claims,  is  sufficient  in  its  aver- 
ments to  authorize  the  maintenance  of  such  bill;  and  is  not 
subject  to  demurrer  upon  the  ground  that  it  is  not  shown  by 
such  averments  that  the  property  sought  to  be  discovered 
would  not  be  exempt  from  the  payment  of  complainants' 
claims. 

2.  Bill  for  discovery;  sufficiency  of  affidavit. — Where  a  bill  is  filed 

by  creditors  against  a  common  debtor  seeking  a  discovery  of 
assets  of  the  defendant,  and  it  is  averred  in  the  bill  that  each 
of  the  complainants  is  a  non-resident  of  the  State,  the  verifi- 
cation of  such  bill  by  the  affidavit  of  one  of  the  complainants' 
counsel  in  which  the  affiant  states  that  the  complainants  were 
absent  from  the  State,  shows  a  sufficient  reason  why  the  verir 
flcation  was  made  by  one  of  the  counsel  for  the  complainants, 
(Rule  15  of  Chancery  Practice,  Code,  p.  1205.) 

3.  Same;  same. — Where  the  averments  of  the  bill  for  discovery  are 

positive  and  are  not  made  upon  information  and  belief,  the 
verification  of  such  bill  by  an  affidavit  made  by  one  of  com- 
plainants' counsel,  which  states  that  the  complainants  are 
absent  from  the  State,  and  that  the  statements  contained  in 
the  bill  •of  complaint  are  true,  is  sufficient. 

Appeal  from  the  riiaiicery  Court  of  Cullman. 

Tried  before  the  lion.  William  H.  Simpson. 

The  bill  in  this  case  was  filcnl  by  the  appellees,  who 
constituted  three  separate  and  distinct  partnerships,  all 
of  whom  were  non-residents  of  the  State  of  Alabama, 
Against  the  appellants.  The  purpose  of  the  bill  and  the 
averments  of  facts  are  sufficiently  sc^t  forth  in  the  opin- 
ion. The  bill  was  verified  by  the  affidavit  of  Robert  L. 
Hipp,  who  was  one  of  the  complainants'  counsel,  and  this 
affidavit  was  as  follows:  ''Before  nie,  A.  E.  Hewlett, 
Register  in  Chancery  within  and  for  the  (^ounty  and 
State  aforesaid,  perscmally  appeared  Robert  L.  Hipp, 
who  being  by  me  duly  sworn  on  oath,  says  that  he  is  one 
of  the  solicitors  of  the  complainants  in  the  above  entitled 
case,  and,  that  all  of  the  complainants  are  absent  from 
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the  State  of  Alabama,  and  the  statements  contained  in 
the  bill  of  complaint  as  filed  by  the  complainants  in  said 
cause  are  true.     (Signed)     Robt.  L.  Hipp." 

The  defendants  demurred  to  the  bill  upon  the  follow- 
ing grounds:  ''First.  Because  it  is  not  alleged  therein 
that  the  said  defendants  conceal  or  withhold  any  assets 
or  property  liable  to  the  satisfaction  of  said  alleged 
debts,  and  which  can  be  legally  subjected  thereto.  Sec- 
(md.  Because  from  all  the  allegations  in  said  bill  said 
discovery  would  be  useless  and  unavailing  to  the  com- 
plainants, in  this  that  the  property  or  assets,  if  any,  dis- 
covered, would  be  exempt  from  said  debts.  Third.  Be- 
cause said  bill  is  not  verified  as  required  by  law  in  this, 
that  it  is  verified  by  attorney,  and  no  sufficient  excuse 
is  shown  therefor,  the  facts  that  complainants  are  absent 
from  the  State,  not  being  sufficient.  Fourth.  Because 
said  bill  is  not  properly  verified  in  this,  it  is  verified  by 
attorney  alone  and  it  is  not  shown  therein  that  he  had 
any  knowledge  of  any  facts  to  which  he  was  verifying." 

On  the  submission  of  the  cause  upon  this  demurrer, 
the  chancellor  rendered  a  decree  overruling  said  demur- 
rer. From  this  decree  the  defendants  appeal  and  as- 
sign the  rendition  thereof  as  error. 

George  H.  Parker,  for  appellants. — The  bill  must 
show  that  the  defendants  have  "means,  assets,  not  ac- 
cessible under  legal  process  liable  to  the  satisfaction  of 
the  debt,  for  the  discovery  of  which  the  bill  is  present- 
ed.'-— Laxcson  v.  Warren,  89  Ala.  587;  Gyuice  v.  Parker, 
46  Ala.  616;  t^irerter  r.  Buahman,  94  Ala.  574. 

The  affidavit  by  whomsoever  made,  must  be  made  by 
some  one  acquainted  with  the  facts. — Youngblood  v. 
k^rhampj  15  N.  J.  Eq.  42.  Here  are  some  Alabama  cases 
which  require  the  party  making  affidavit  to  show  that 
he  had  some  knowh>(lge  of  that  which  he  was  swearing 
to,  and  could  not  make  a  wholesale  affidavit,  whether  he 
know  the  facts  or  not. — Pick's  Admr,  v,  Ezzell,  27  Ala. 
623;  Glare  Iron  Co.  \\  Thachrr,  89  Ala.  465;  Burgess  v. 
Martin  An  Ala.  656. 

Brown  &  Hipp,  contra — The  averments  of  the  bill  in 
this  case  are  sufficient  as  a  bill  for  discovery. —  Drennen 
V.  Alabama  National  Bank,  117  Ala.  320;  Moore  v.  Ala- 
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bania  National  Ba/nk,  120  Ala.  89;  Freeman  v.  Rullen, 
119  Ala.  235,  and  authorities  there  cited ;  Pollak  v.  Bill' 
ing,  131  Ala.  519. 

The  affidavit  shows  that  the  complainants  are  non- 
residents which  is  a  sufficient  reason  for  the  bill  being 
verified  by  an  attorney. — Ch.  R.  P.  15p.  1305  of  Code; 
Guifton  V.  Terrell,  132  Ala.  66.  Since  the  affiant  made 
affidavit  that  the  statements  in  the  bill  '^are  true,"  and 
did  not  say  ''by  information,  etc."  when  it  is  not  neces- 
sary or  expected  that  he  sets  out  any  facts  showing  why 
or  how  he  knows  them  to  be  true. — Burgess  v.  Martin, 
111  Ala.  656;  (Jugton  t\  Terrell,  132  Ala.  66. 

DENSON,  J.— The  bill  was  filed  by  simple  contract 
creditors  for  discovery  of  assets  under  secti(m  819  of 
the  Code,  and  to  subject  them  to  the  payment  of  com- 
plainants' debts  due  them  by  the  respondents. 

After  averring  that  the  respondents  P.  II.  Kinney  and 
F.  H.  Kinney  were  engaged  in  a  general  merchandise 
business  at  Nauvoo,  Alabama,  under  the  firm  name  and 
style  of  r.  H.  Kinney  &  (Company,  and  that  they  became 
indebted  to  complainants  in  the  various  amounts  set 
jTorth  in  the  bill,  which  amounts  are  averred  to  be  past 
due  and  unpaid,  the  bill  avers  that  the  said  P.  H.  Kin- 
ney and  F.  II.  Kinney  and  said  P.  H., Kinney  &  Company 
have  no  visible  means  subject  to  legal  process  of  value 
sufficient  to  pay  the  claims  of  complainants;  that  the 
said  P.  II.  Kinney  and  F.  H.  Kinney  have  no  property 
standing  in  their  own  name,  or  held  by  them  in  their 
names,  or  in  the  name  of  the  said  partnership  of  which 
ihey  are  nu^mbers,  which  can  be  reached  or  subjected 
to  legal  process  for  the  satisfaction  of  the  claims  of  the 
complainants  but  that  said  P.  H.  Kinney  and  F.  II.  Kin- 
ney and  P.  II.  Kinney  &  Company  have  property,  real 
or  personal,  or  money,  or  effects,  or  choses  in  action, 
or  they  have  an  interest  in  real  or  personal  property,  or 
money,  or  effects,  or  choses  in  action  which  are  and 
sliould  be  subjected  to  the  payment  of  complainants' 
claims,  but  the  kind  and  description  of  the  property 
and  how  the  same  is  held,  it  is  averred,  is  kept  concealed 
and  hidden  out  and  is  unknown  to  complainants.  It  is 
then  averr(Mi  that  a  discovery  is  necessary  to  enable  com- 
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plaiuants  to  reach  and  subject  the  propery  to  complain 
ants'  claims. 

Tested  by  the  rules  of  pleading  laid  down  in  the  cases 
of  Sirrcter,  Pembroke  d  Co.  r.  Buchanan,  9i  Ala.  574  and 
rollak  r.  nUling,  131  Ala.  519,  applicable  to  bills  of  dis- 
covery, the  aA^erments  of  the  bill  are  sufficient  a<;ainst 
the  first  and  second  grounds  of  the  demurrer.  Further- 
more, as  to  the  second  ground  of  the  demurrer,  the  aver- 
ments of  the  bill  do  not  show  that  the  property  soughi 
to  be  discovered  would  be  exempt  from  being  applied 
to  the  satisfaction  of  complainant's  debts,  and  this 
ground  of  demurrer  seeks  to  introduce  by  demurrer 
matter  which  is  foreign  to  the  allegations  of  the  bill,  and, 
therefore,  it  falls  under  the  head  of  what  is  commonly 
characterized  as  a  '^speaking  demurrer."— Z^ro//il>f?r^ 
Bros.  r.  Hetfv  Bros.,  69  Ala.  22;  Ramage  r,  Toirlcs,  85 
Ala.  588. 

Rule  15  cf  cljanirery  practice,  Code,  p.  1205,  provides 
that  a  bill  nuiy  Ik*  sworn  to  by  an  agent  or  attorney,  but 
the  affidavit  must  set  forth  a  sufficient  reason  why  it  is 
not  verified  l)y  the  complainant  himself.  We  think  the 
fact  the  complainants  were  absent  frcmi  the  State,  as 
shown  in  tlie  affidavit,  a  sufficient  reason  why  the  veri- 
ficati(jn  was  not  nuide  bv  one  of  them. — (rutjton  i\  Ter- 
rell.  132  Ala.  (57. 

The  averments  of  the  bill  are  positive  and  are  not  made 
upon  informati(m  and  lM4ief.  The  affidavit  positively 
affirms  that  the  stat(»ments  contained  in  the  bill  are 
true. 

The  point  made  against  this  affidavit  by  the  4th 
ground  of  the  demuiTer  is,  that  the  affidavit  is  made  by 
an  attorney  and  it  is  not  sliown  in  the  affidavit  that  the 
affiant  had  any  knowU^dge  of  the  facts  which  he  was 
verifying.  We  must  in  the  absence  of  any  thing  to  the 
contrary  presume  the  existence  of  such  knowledge,  when 
the  averments  of  the  bill  are  dire(*t  and  positive  and  the 
affiant  swears  positively,  and  not  upon  information  and 
belief.  In  the  cases  cited  bv' appellant,  namelv,  Pivk's 
Ailmr.  r,  HzzelL  27  Ala.  623;  Globe  Iron  Co.  v.  Thncher, 
87  Ala.  4(;5;  Bnrf/es^  r.  Martin,  111  Ala.  656,  the  affi- 
davits appear  to  liave  l)een  made  upon  information  and 
l)elief. 
Vol.  142. 
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There  is  no  error  in  the  record  and  the  decree  of  the 
chancery  court  is  affirmed.  The  defendants  will  be  al- 
lowed thirty  days  in  which  to  answer  the  bill. 

Affirmed. 

McClellan^  C.  J.,  Haralson  and  Dowdell^  J,  J.,  con- 
curring. 


Barnewell  et  a  I.  "v..  Stephens. 

Actio7i  for  Unlawful  Detainer. 

Unlawful  detainer;  possession  "by  tenant. — ^Where  a  tenant,  who 
is  in  possession »  attorns  to  one  who  claims  the  ownership  of 
the  property,  the  person  to  whom  he  has  so  attorned,  can 
maintain  an  action  of  unlawful  detainer  against  such  tenant 
for  his  holding  over  after  the  termination  of  the  term  of  his 
lease. 

Same;  tenant  at  will;  necessity  for  terminating  tenancy. — Where 
one  is  in  possession  of  land  as  a  tenant  at  will  of  the  owner, 
before  the  owner  can  maintain  an  action  for  unlawful  de- 
tainer, he  must  give  notice  to  the  tenant  of  his  desire  and  in- 
tention to  terminate  the  tenancy,  and  then  must  make,  after 
such  notice,  a  written  demand  for  the  delivery  of  the  posses- 
sion of  the  land;  and  in  such  an  action  where  there  is  no 
proof  showing  a  termination  of  the  defendant's  possessory 
interest,  he  is    entitled    to    the    general    affirmative    charge. 

Unlawful  detainer;  sufficiency  of  written  demand  for  posses- 
sion by  attorney  of  landlord, — While  the  statute  gives  the 
agent  or  attorney  of  a  landlord,  the  authority  to  make  a 
written  demand  upon  the  tenant  for  delivery  of  possession, 
before  such  a  landlord  can  maintain  an  action  for  unlawful 
detainer,  it  must  be  shown  by  the  evidence  that  the  attorney 
who  makes  the  demand  was  in  fact  at  the  time  it  was  made, 
the  attorney  of  the  landlord;  and  the  subsequent  bringing  of 
the  suit  by  an  attorney  does  not  create  the  presumption  that 
he  was  the  landlord's  attorney  at  the  time  the  written  de- 
mand was  made. 

Evidence;   when  motion   to   exclude  all  the  evidence  properly 
overruled. — A   motion   to  exclude   the  whole  of  a  witnesses* 
testimony,  is  properly  overruled,   if  any  part  of  such  testi- 
mony is  relevant  and  admissible. 
39c 


Digitized  byLjOOQlC 


610  SUPREME  COURT  tNov.  Terji. 

[Barnewell  et  al.  v.  Stephens.] 

5  Unlawul  detainer;  admissibility  in  evidence  of  deed. — In  an 
action  of  unlawful  detainer,  a  deed  to  the  plaintiff  is  admissi- 
ble to  show  the  extent  of  his  possession  to  the  premises  in 
controversy,  and  the  fact  that  such  deed  does  not  convey  all  of 
the  land  claimed  in  the  complaint,  is  no  ground  for  its  ex- 
clusion. 

6.  Evidence;  motives  or  wishes  of  witness  inadmissible. — The  tes- 
timony of  a  witness  as  to  his  uncommunicated  motives, 
wishes  or  mental  interests,  is  inadmissible. 

7  Unlawful  detainer;  statute  of  limitation. — In  an  action  of  un- 
lawful detainer,  where  it  is  shown  that  the  defendants  at- 
torned to  the  plaintiffs  within  three  years  prior  to  the  brin^;- 
ing  of  the  suit«  the  statute  of  limitation  of  three  years  is 
not  available  to  the  defendant. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  lion.  William  S.  Anderson. 

This  suit  was  brouji^ht  bv  the  appellee,  George  II. 
Stephens,  against  the  appellant,  Louisa  Barnewell,  Su- 
sie Johnson,  George  Barnewell  and  Ella  Barnewell.  The 
complaint  as  originally  filed  contained  two  counts.  The 
first  count  was  for  unlawful  detainer,  and  the  second  for 
fi»rcible  entry  and  unlawful  detainer.  The  defendant 
pleaded  the  general  issue  and  by  special  plea  set  up  the 
statute  of  limitation  for  thrt^e  years.  Upon  issue  joined 
by  these  pleas  tlie  cause  was  tri(Hl. 

The  tendencies  of  the  evidence  are  sufficiently  set 
forth  in  the  opinicm.  During  the  examination  of  the 
witness  Austill,  he  testiffed  that  during  the  year  1901, 
he  had  bc^en  on  the  land  involved  in  the  suit  with  one 
fieorge  C.  Boltz.  He  was  then  asked  to  tell  what  took 
place  at  the  time  he  Avent  there  with  Boltz.  Tpon  the 
witness  answering  that  **he  made  statements  to  me 
that  made  me  wish  to  visit  the  family  down  there,''  tho 
defendant  obji^^ted  to  the  answer  and  moved  to  exclude 
it,  and  upon  the  court's  overruling  his  objection  and  mo- 
tion, the  defendant  duly  excepted.  The  written  demand 
that  was  shown  by  the  testimony  and  admitted  by  the 
defendants  to  have  been  served  upon  them,  was  in  words 
and  figures  as  follows:  "Mobile,  Ala.,  Decemlier  2, 
1002.  To  Louisa  Barnewell,  Susie  Johnson,  George 
Barnewell  and  Ella  Barnewell :  This  is  to  demand  that 
you   immediately  vacate  and   surrender  to   the  uuder- 
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signed  who  is  the  owner  of  the  same,  the  following  de- 
scribed land,  to-wit,  (describing  the  land  involved  in 
suit.)  (Signed)  George  H.  Stephens,  by  R.  T.  Ervin, 
Shelton  Sims,  his  attomej^s."  Upon  the  introduction  of 
all  the  evidence,  the  defendants  requested  the  court  to 
give  to  the  jury  the  following  written  charges;  and  sep- 
arately excepted  to  the  court's  refusal  to  give  each  of 
them  as  asked:'  (1.)  "The  court  charges  the  jury,  if 
you  believe  the  evidence,  you  must  find  for  the  defend- 
ants, Susie  Johnson,  Geo.  Barnewell  and  Ella  Barne- 
well." (2.)  "The  court  charges  the  jury,  if  you  believe 
the  evidence,  you  must  find  for  the  defendants."  (3.) 
"The  court  charges  the  jury,  that  if  you  believe  from  the 
evidence  that  the  defendants  have  had  three  years  un- 
disputed possession  of  the  property  sued  for,  before  the 
commencement  of  ^his  suit,  they  should  find  for  the  de- 
fendant." There  were  verdict  and  judgment  for  the 
plaintiff. 

The  defendants  appeal  and  assign  as  error  the  several 
rulings  of  the  trial  court,  to  which  exceptions  were  re- 
served. 

L.  H.  &  E.  W.  Faith  for  appellants. — This  notice  was 
signed,  not  by  the  plaintiff  personally,  but  by  Shelton 
Sims  and  E.  T.  Ervin,  as  his  attorneys.  There  was  no 
evidence  as  to  their  authority  to  make  such  demand,  and 
the  subsequent  bringing  of  the  suit  is  no  ratification. 
The  following  cases  are  directly  in  point,  and  we  think 
require  a  reversal,  because  of  the  refusal  to  give  general 
charge  for  defendant. — Brahn  v.  Jersey  City  Forge  Co,, 
38  N.  J.  L.  76-78;  Mechem  on  Agency,  §  179,  p.  116; 
Story  on  Agency,  §  246. 

Where  the  tenancy  is  a  tenancy  at  will  or  by  sufferance 
two  notices  are  necessary  to  be  given  to  the  defendants 
before  they  can  be  evicted  under  an  action  of  unlawful 
detainer.  The  one  notice  has  for  its  object  the  termina- 
tion of  an  existing  lease  or  tenancy,  which  in  the  ab- 
sence of  said  notice  will  sanction  and  justify  the  tenant's 
continued  possession. — McDevift  v.  Lambert,  ^  80  Ala. 
540. 

The  contract  of  tenancy  was  not  proved  as  alleged, 
the  variance  was  material,  and  the  general  affirmative 
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charge  should  have  been  given  for  appellants. — Moses 
V.  Beverly,  34  So.  Rep.  825;  Sf.  d  N.  Ala.  R.  R.  v.  Wil- 
son, 78  Ala.  588,  589.  There  was  no  evidence  as  to  any 
forcible  entry. 

Ervin  &  MoAleer,  contra. — The  plea  of  adverse  pos- 
session of  three  years  would  not  be  proven  if  the  jury 
found  the  defendants  held  as  tenants,  for  then  their 
possession  was  that  of  the  landlord. — Nicrosi  v.  PhU- 
lipi,  91  Ala.  304;  Barefoot  v.  Wall,  108  Ala,  329. 

The  deed  to  the  plaintiff  from  Mrs.  Cleveland  was  ad- 
missible in  evidence.  All  the  authorities  recognize  that 
a  deed  is  admissible  to  show  the  description  of  the  land. 
—Turnley  r.  Hannah,  82  Ala.  143. 

ANDERSON,  J. — The  complaint  in  this  case  contains 
two  counts,  one  for  unlawful  detainer  and  the  other  for 
forcible  entry.  There  was  judginent  for  the  plaintiff 
in  the  court  below  and  the  defendant  appeals. 

In  order  for  the  plaintiff  to  recover  under  either  count, 
he  must  have  had  a  previous  possession  of  the  premises. 
There  was  no  evidence  to  support  the  count  for  for- 
cible entry  as  the  defendants  were  in  possession,  at  the 
time  the  plaintiffs  pretended  possession  began,  and  if 
they  were  guilty  of  anything,  it  was  for  holding  over 
after  the  termination  of  the  possessory  interest,  as  ten- 
ants of  the  plaintiff. 

The  undisputed  evidence  was,  that  the  defendants  had 
been  in  possession  of  the  land  for  years.  But  plaintiff 
claims  that  they  attorned  to  him,  and  became  his  ten- 
ants at  will,  and  bases  his  possession  upon  said  attome- 
ment  made  to  his  agent  Austill,  and  which  if  true,  will 
give  the  plaintiff  a  right  of  action  for  an  unlawful  with- 
holding.— Barefoot  v.  Wall,  108  Ala,  327;  Anderson  v. 
Anderson,  104  Ala.  428;  A^tcrosi  v.  Phillipi,  91  Ala.  299. 

It  appears  from  fho  evidence  of  Judge  Austill,  that 
Louisa  and  Henry  Barnewell  agreed  to  become  the  ten- 
ants of  the  plaintiff,  and.  that  they  did  so  in  the  pres- 
ence and  hearing  of  all  of  the  members  of  tftie  family, 
j>ome  of  whom  are  made  parties  defendant  with  their  mo- 
ther, Louisa  Barnewell. 
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"An  unlawful  detainer  is,  where  one  has  lawfully  en- 
tered  into  possession  of  lands  or  tenements,  and  after 
the  termination  of  his  possessory  interest,  refuses,  on 
demand  in  writing,  to  deliver  the  possession  thereof  to 
any  one  lawfully  entitled  thereto,  his  agent  or  attorney." 
Code,  1896,  §  2i27.  In  other  words,  before  the  suit  can 
be  maintained,  there  must  have  been  a  termination  of 
the  tenants  possessory  interest.  If  the  defendants  be* 
came  the  tenants  at  will  of  the  plaintiff,  he  had  a  right 
to  terminate  the  relationship,  but  he  must  have  given 
some  notice  to  them  of  his  desire  or  intention  to  termi- 
nate, before  he  had  the  right  to  make  the  written  de- 
mand for  the  delivery  of  the  possession.  And  in  the 
absence  of  proof  showing  a  termination  of  defendant's 
possessory  interest,  they  were  entitled  to  the  general 
affirmative  charge. — McDevitt  v.  Lambert,  80  Ala,  536. 

The  rule  of  law  is,  that  by  disclaiming  and  denying 
the  landlord's  title  or  asserting  an  adverse  claim  to  ti- 
tle in  himself,  openly  and  notoriously,  brought  to  the 
notice  of  the  landlord,  the  tenant  commits  a  forfeiture. 
Generally,  attomement,  or  delivery  of  possession,  to 
a  stranger  or  adverse  claimant,  or  any  act  disavowing 
the  title  of  the  landlord,  and  claiming  a  superior  hostile 
title  or  ownership,  amounting  to  a  repudiation  of  the 
tenancy,  will  establish  a  ground  of  forfeiture. — Dahem 
V.  Barlow,  93  Ala.  120. 

There  was  no  legal  evidence  of  acts  on  the  part  of 
the  defendants  sufficient  to  create  a  ground  of  forfeiture 
jind  thereby  terminate  their  possessory  interest.  On 
the  other  hand,  the  witness  Judge  Austill,  testified  that 
he  visited  them  and  told  them,  that  he  had  heard  ru- 
mors of  a  hostile  claim,  and  that  they  then  and  there 
denied  the  rumor  and  recognized  the  plaintiff's  title. 

The  plaintiff  did  introduce  in  evidence,  over  the  ob- 
jection of  the  defendants,  a  certain  record  setting  up  a 
claim  to  land  by  these  defendants,  as  set  out  in  the  ac- 
companying map  made  by  one,  Bart,  and  which  was 
not  competent  evidence,  as  the  map  described  land  in  an 
entirely  different  section  from  the  land  sued  for  in  the 
complaint.  But  even  with  the  record  in,  there  was  no 
evidence  to  show  a  termination  of  the  defendant's  pos- 
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sessory  interest  to  the  land  in  controversy,  by  forfeiture 
or  otherwise. 

The  statute  requires  that  a  written  demand  be  made 
after  the  termination  of  the  possessory  interest  by  any 
one  lawfully  entitled  thereto,  his  agent  or  attorney.  The 
demand  in  this  ease  was  made  by  Ervin  and  Sims  as  at- 
torneys for  plaintiff,  and  there  is  no  question  but  what 
the  statute  gives  the  agent  or  attorney  the  right  to  maJ^e 
the  demand,  but  the  evidence  should  show  that  the  party 
who  makes  the  demand  was,  in  fact,  the  agent  or  at- 
torney when  the  wTitten  demand  was  made.  Nor  does 
the  subsequent  bringing  of  the  suit  by  them  as  attorn- 
eys, create  the  presumption  that  they  were  such  when 
the  demand  was  made,  and  dispense  with  the  necessity 
on  the  part  of  the  plaintiff  of  proving  that  they  w^ere 
his  attorneys  when  they  made  the  written  demand. — 
Jesse  French  Piano  Co,  v.  Johnston,  (Ala.)  37  South, 
924;  Strauss  v.  Schwaby  104  Ala.  669;  Butler  t\  Janes, 
80  Ala.  436;  2  South,  300;  Boiling  i\  Kirby,  24  St.  Rep. 
789  and  note;  Moore  i\  Refrigerator  Co.,  128  Ala.  621; 
Kennedy  v,  Hitchcock^  4  Porter,  230;  2  Greenleaf  on 
Evidence,  644. 

It  is  always  presumed  that  an  attorney  appearing  and 
acting  for  a  party  to  a  cause,  has  authority  to  do  so, 
and  to  do  all  other  acts  nece^jsary  or  incidental  to  the 
proper  conduct  of  the  case,  and  the  burden  of  proof  rests 
on  the  party  denying  such  authority,  to  sustain  his  de- 
nial by  a  clear  preponderance  of  the  evidence. — ^3  Am.  & 
Eng.  Ency.  Law,  p.  375.  The  presumption  of  employ- 
ment or  authority,  however,  is  not  indulged  in  by  the 
court's  anterior  or  incidental  to  the  accrual  of  the  cause 
of  action. 

It  was  said  in  the  case  of  Brahn  r.  Jersey  City  Forge 
To.,  38  N.  J.  Law  Rep.  76:  "The  demand  of  possession 
was  in  writing,  signed  *The  Jersey  City  Forge  Company, 
by  B.  Buchanan  Yale,  Preset,'  and  service  thereof  was 
acknowledged  by  Brahn  in  writing.  The  sufficiency  of 
the  demand  is  denied,  on  the  ground  that  it  does  not 
appear  affirmatiA-ely  that  it  was  a  demand  by  the  land- 
lord or  his  lawfully  authorized  agent.  The  act  authoriz- 
ing this  summary  proceeding  preserves  the  rule  of  the 
common  law  that  the  notice  to  quit  must  be  given  by  the 
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landlord  personally,  or  by  his  duly  appointed  agent.  If 
by  the  agent,  it  must  appear  that  he  is  clothed  with 
power  to  give  the  notice  at  the  time  it  was  given.  Ordi- 
narily, a  subsequent  ratification  of  an  agent's  act  by 
the  principal  will  be  sufficient,  but  between  landlord 
and  tenant  the  rule  with  regard  to  the  notice  differs  from 
that  which  governs  between  principal  and  agent  as  to 
other  transactions.  A  subsequent  assent  on  the  part 
of  the  landlord  will  not  establish  by  relation  a  notice 
given  in  the  first  imstance  without  his  authority.  The 
reason  is  that  the  tenant  must  act  upon  the  notice  at 
the  time  it  is  given ;  and  it  must,  therefore,  at  that  time, 
be  such  a  notice  as  he  can  act  upon  with  security,  and  if 
authority  by  relation  were  sufficient,  the  tenant  would 
be  subject  to  the  injustice  of  being  left  in  doubt  as  to  his 
action  until  the  ratification  or  disavowal  of  the  princi- 
pal. ♦♦♦♦♦♦♦  The  mere  fact,  therefore,  that  the  com- 
pany adopted  the  act  of  its  agent  by  instituting  these 
proceedings,  based  upon  the  legality  of  the  demand  for 
possession,  is  not,  of  itself,  sufficient  to  justify  the  im- 
plication that  the  agent  had  the  requisite  authority  at 
the  time  he  served  the  notice.'- 

Judge  Story,  in  his  work  on  Agency,  §  246,  says  that 
if  the  a<t  done  by  the  agent  would,  if  authorized,  create 
a  right  to  have  some  act  or  duty  performed  by  a  third 
person,  so  as  to  subject  him  to  damages  or  losses,  for 
the  non-performance  of  that  act  or  duty,  or  would  defeat 
a  right  or  estate  already  vested  in  the  latter,  there  the 
subsequent  ratification  or  adoption  of  the  unauthorized 
a^t  by  the  principal,  will  not  give  validity  to  it,  so  as  to 
bind  such  third  person  to  its  consecjuences ;  and  within 
this  rule  he  instances  the  case  of  a  notice  to  quit  given 
by  an  unauthorized  person  for  the  landlord,  subsequent- 
ly ratificKl  by  the  latter. 

"A  well  recognized  illustration  of  this  rule  exists,  aiso, 
in  the  case  of  landlord  and  tenant.  Thus  a  subsequent 
assent  on  the  part  of  the  landlord  will  not  establish  by 
relation  an  unauthorized  notice  to  quit  given  by  his 
agent.  The  tenant  must  act  upcm  the  notice  at  the  time 
it  is  given,  and  the  notice  must,  therefore,  at  the  time, 
be  such  as  he  can  act  upon  with  security ;  otherwise  the 
tenant  would  be  subjected  to  the  injustice  of  being  left 
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in  doubt  as  to  hi«  action  until  the  ratification  or  disa- 
vowal of  the  principal." — Mechem  on  Agency,  §  179. 

The  refusal  of  the  trial  court  to  exclude  the  evidence 
of  Mrs.  Thompson  in  its  entirety  was  free  from  error. 
Upon  the  cross  examination  she  admitted  that  all  that 
she  knew  about  her  mother  renting  the  place  to  Barne- 
well was  hearsay.  But  she  did  testify  that  her  mother 
put  Barnewell  in  possession  of  the  land,  as  an  independ- 
ent fact  and  which  was  relevant  evidence.  The  trial 
court  cannot  be  put  in  error  for  refusing  to  exclude  the 
whole  of  a  witness'  testimony,  if  any  part  of  it  was  re- 
levant. 

The  deed  from  Mrs.  Cleveland  to  the  plaintiff  wq.s  ad- 
missible to  show  the  extent  of  his  possession  to  the  prem- 
ises in  controversy. — Turnley  v.  Ha/nna,  82  Ala.  143; 
Rohannon  v.  State ^  73  Ala,  47;  Brarfj/  v.  Huff,  75  Ala. 
80.  There  is  nothing  in  the  point  made  in  brief  of  de- 
fendant's counsel,  that  the  deed  was  not  admissible  be- 
cause it  did  not  contain  all  the  land  claimed  in  the  com- 
plaint. It  was  good  to  show  that  the  possession  extend- 
ed to  so  much  of  the  land  as  it  purports  to  convey. 

The  motion  to  exclude  the  statement  of  the  witness, 
Judge  Austin,  "that  Boltz  made  statements  to  witness, 
that  made  him  wish  to  visit  the  family  down  there," 
should  have  been  granted.  It  is  a  well  established  rule, 
that  witnesses  are  not  permitted  to  testify  to. their  mo- 
tives, wishes,  or  mental  status. — McRae  v.  State,  (Ala.) 
38  South,  — ;  McCormick  v.  Joseph,  77  Ala.  236. 

If  it  was  true  that  the  defendants  attorned  to  the 
plaintiff  within  three  years  previous  to  the  bringing  of 
the  suit,  the  statute  of  limitation  was  not  available  to 
them.— Barefoot  v.  Wall,  108  Ala.  327 ;  Nicrosi  v.  PMU 
lipU  91  Ala.  299. 

For  the  errors  lieretoff  re  pointed  out  the  judgment  of 
the  lower  court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

McClellan,  C.  J.,  Tyson  and  Simpson,  J.  J.,  concur 
ring. 

Vol.  142, 


Digitized  byLjOOQlC 


"•*.]  OP  ALABAMA.  617 

[Edins  y.  Murphree.] 

Edlns  V.  Murphree. 

Bill  in  Equity  Peeking  Construction  of  Deed, 

1.  Significance  of  term  ''"bodily  heirs'^  when  used  in  conveyance. 

Where  a  conveyance  is  made  to  a  person  and  her  "bodily 
heirs,"  such  instrument  conveys  to  such  person  a  fee  simple 
in  the  lands  conveyed,  unless  a  contrary  intention  on  the 
part  of  the  grantor  appear  on  the  face  of  the  instrument. 

2.  Same. — The  words  "bodily  heirs,"  in  their  ordinary  legal  sig- 

nificance, are  taken  to  mean  the  issue  of  the  body  of  a  person 
in  all  generations  to  the  end  of  time,  rather  than  as  meaning 
"children,"  as  the  first  generation  of  issue  of  such  person's 
body. 

3.  Dismissal  of  hill  for  want  of  equity;  possibility  of  amendment 

no  ground  for  retention  against. — The  possibility  that  a  bill 
in  equity  which  shows  a  want  of  eq.uity,  could  be  amended  so 
as  to  give  it  equity,  affords  no  ground  for  its  retention  against 
a  motion  to  dismiss. 

Appeal  from  Chancery  Court  of  Coffee  County. 

Heard  before  the  Hon.  W.  L.  Parks. 

This  is  a  bill  in  equity  filed  by  appellants,  Richard 
Edins,  Will  Edins,  Henry  Edins  and  Lee  Edins,  a  minor 
by  his  next  friend,  Richard  Edins,  against  Joel  D.  Mur- 
phree, for  the  division  of  a  certain  piece  of  land  in  Cof- 
fee County.  The  bill  alleged  that  complainants  are  the 
children  of  one  Nancy  Edins,  grantee  in  a  certain  deed 
by  which  the  said  parcel  of  land  sought  to  be  divided 
was  conveyed  to  her  by  G.  B.  Flowers,  grand-parent  of 
complainants,  the  provisions  of  which  said  deed  are  set 
out  in  the  opinion  of  the  court.  And  it  is  further  alleged 
in  said  bill  that  it  was  the  intention  of  the  said  Flowers 
to  convey  by  said  conveyance  a  joint  ownership  in  said 
parcel  oif  land  to  each  of  the  complainants  and  Nancy 
Edins,  the  complainants,  being  at  that  time  the  bodily 
heirs  of  Nancy  Edins;  and  that  the  said  Nancy  Edins 
and  her  husband  afterwards  being  indebted  to  respond- 
ent attempted  by  a  deed  in  proper  form  to  convey  the 
whole  of  said  parcel  of  land  to  respondent,  and  that,  as 
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a  matter  of  fact,  said  Nancj-  Edins  only  owned  one-fifth 
interest  in  said  land. 

The  respondent  demurred  to  eaid  bill  on  the  ground 
that  it  shoAve-1  on  its  face  that  the  complainants  had  no 
interest  in  said  land,  and  that  the  deed  set  out  in  th<- 
bill  governed  in  arriving  at  the  grantor's  intentions  and 
not  the  allegation  of  intention  (without  more)  in  the 
bill.  Respondent  also  moved  to  dismiss  said  bill  for  want 
of  ecjuity.  The  chancellor  rendered  a  decree  dismissing 
the  bill  for  want  of  e<iuity.  From  this  decree  complain- 
ants appeal,  and  assign  the  rendition  thereof,  and  the 
failure  of  the  court  to  allow  complainants  to  amend,  as 
error. 

J.  F.  Sanders  and  Sollie  &  Kirkland.  for  appel- 
lants. Cited  hluUivan  r.  McLaughJin,  99  Ala.  64;  Fel 
ioirs  r.  Tarin,  9  Ala.  999;  Poweli  r.  Glenn,  21  Ala.  459; 
WUliams  v.  McKcnzw,  36  Ala.  22;  Robertson  i\  John- 
son, lb.  197;  May  v.  Ritchie,  65  Ala^  622;  t^Iaytoii  v. 
Blount,  93  Ala.  577;  Lee  v.  Moore,  105  Ala.  435;  Camp- 
bell r.  Xoble^  110  Ala.  382. 

The  court  should  not  have  dismissed  the  bill  without 
giving  the  right  to  amend.  It  cannot  be  asserted  by  a 
mere  reading  of  the  bill  and  the  deed  in  question,  that  no 
facts  existed  which  could  have  given  the  bill  equity. 
Kyle  V.  MeKenzie,  94  Ala.  239;  3  Brickeirs  Dig.,  379, 


Foster,  Samford  &  Carroll,  contra. — The  words 
^^bcdily  heirs"  are  uniformly  construed  as  words  of  in- 
heritance and  not  of  purchase. — Varner  v.  Young,  56 
Ala.  260;  iS/;h7//  r.  iireer,  88  Ala.  414;  Hilayton  r. 
Blount,  93  Ala.  575;  Wilson  v.  Alston,  122  Ala,  630. 

It  is  only  where  there  is  some  other  expression  in 
the  conveyance  taken  with  the  attendant  facts  and  cir- 
cumstances, all  of  which  show  that  it  was  intended  to 
be  used  as  a  Avord  of  purchase  or  grant  and  not  of  inheri- 
tance that  it  will  have  that  meaning. — Ulaytim  i\  Blount 
supra:  May  v.  Ritchie,  65  Ala.  602;  Sullivan  v.  Mc- 
Lauyhlin,  99  Ala.  60. 
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MeCLELLAN,  C.  J. — The  question  in  this  case  is 
whether  the  children  of  Nancy  Edins  living  at  its  date, 
took  as  tenants  in  common  with  her  under  the  following 
deed :  "Know  all  men  by  these  presents  that  we,  G.  B. 
Flowers  and  wife  Elizer  Flowers,  for  the  love  and  af- 
fection that  we  have  for  our  daughter  Nancy  Edins  and 
her  bodily  heirs,  do  grant  and  convey  unto  the  said 
Nancy  Edins,  and  her  bodily  heirs  the  following  de- 
scribed lands,  to-wit:  (description)  to  have  and  to  hold 
to  her  own  use  and  bodily  heirs,  and  we,  G.  B.  Flowers 
and  wife  Elizer  Flowers,  for  ourselves,  heirs  or  assigns, 
will  warrant  and  defend  the  above  named  lands  unto 
said  Nancy  Edins,  her  heirs  and  assigns,  against  the 
lawful  claims  of  all  other  persons."  If  the  words  "bod- 
ily heirs"  as  employed  in  this  conveyance  are  to  be  given 
their  ordinary,  legal  significance  the  estate  is'a  fee  sim- 
ple in  Nancy  Edins — that  is  at  common  law  it  would 
have  been  an  estate  tail  in  her  which  our  statute  con- 
verts into  a  fee  simple.  Those  words  are  to  be  taken  in 
that  sense — to  mean  the  issue  of  the  body  of  Nancy  Ed- 
ins in  all  generations  to  the  end  of  time,  rather  than  as 
meaning  her  children,  the  first  generation  of  issue  of 
her  body — unless  it  can  be  said  to  appear  upon  the  face 
of  the  instrument  that  the  grantor  intended  by  their 
use  to  designate  the  dliildrcn  of  the  said  Nancy.  We  are 
unable  to  find  any  such  thing  in  the  writing.  There  is 
nothing  in  the  situation  and  relations  of  the  parties  as 
disclosed  in  the  writing — and  beyond  the  writing  in  a 
case  of  this  character  we  cannot  look  even  for  the  cir- 
cumstances attending  its  execution — that  is  inconsis- 
tent with  a  purpose  on  the  part  of  the  grantors  to  con- 
vey a  fee  tail,  or  a  fee  simple  to  their  daughter  Nancy 
Edins,  and  the  word  "children"  is  not  employed  at  all. 
In  this  respect  the  case  is  radically  different  from  that 
of  Wilke  t\  McGrmCj,  91  Ala.  631,  relied  on  by  appel- 
lants, and  fails  to  measure  up  to  any  case  in  which  this 
court  has  construed  the  words  "bodily  heirs,"  or  "heirs 
of  the  body"  to  mean  children. — Mai/  i\  Ritchie,  65  Ala. 
602;  Slayion  r.  Blmint,  93  Ala.  575;  Wilson,  et  al  v.  ^Z- 
;sf^or?,122  Ala.  630. 

This  was  the  view  taken  by  the  chancellor;  and  upon 
it  he  properly  dismissed  the  bill  for  want  of  equity.  The 
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possibility  that  the  bill  could  be  amended  so  as  to  give 
it  equity  afforded  no  ground  for  its  retention  against  the 
motion  to  dismiss. — Seals  t;.  Robinson,  75  Ala,  363; 
Gardner  t\  Knight,  124  Ala.  273;  Tait  v.  Mortgage  Co., 
132  Ala,  193,  199,  200;  Turner,  et  al  v.  City  of  Mobile, 
135  Ala.  73,  130. 
Affirmed. 

Tyson,  Simpson  and  Anderson,  J.  J.,  concurring. 


American  Ice  and  Industries  Co.  et 
ills.  V.  Crane. 

Bill  in  Equity  to  Enjoin  a  Corporation  from  Issuing 

Bonds. 

1.  Corporations;  when  "bond  issiLe  invalid. — A  corporation  in  this 
State  cannot  issue  bonds  except  for  money,  labor  done,  or 
property  actually  received  (Constitution,  Sec.  234;  Code, 
§  1270) ;  and,  therefore,  where  the  officers  of  a  corporation 
have  authorized  the  issuance  of  bonds  which  are  to  be  dis- 
tributed among  the  stoclcholders.  such  issuance  is  unauthor- 
ized  and   may  be   restrained   at   the  suit  of  a   stockholder. 

Appeal  from  the  Chancery  Court  of  Jefferson. 

Heard  before  the  Hon.  John  C.  Carmichael. 

The  bill  in  this  case  Avas  filed  by  the  appellee,  A.  F. 
Crane,  against  the^  American  Ice  and  Industries  Com- 
pany and  certain  named  officers  and  agents  of  said  Com- 
pany for  the  purpose  of  enjoining  said  corporation  and 
its  officers  from  executing  bonds  of  the  corporation  in 
excess  of  the  sum  of  f50,000.  The  facts  averred  in  the 
bill  and  ansAver  are  sufficiently  set  forth  in  the  opin- 
ion. 

The  defendants  demurred  to  the  bill  on  the  following 
grounds:  (1.)  That  so  far  as  said  bill  of  complaint 
shows,  it  appears  that  the  complainant  is  the  only  stock- 
holder who  complains  of  said  proposed  action  of  the  cor- 
poration, and  that  the  said  injury  to  the  complainant 
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will  be  slight  and  inconsiderable,  and  will  affect  all 
stockholders  alike.  (2.)  That  said  bill  of  complaint 
fails  to  show  any  transaction  on  the  part  of  the  defend- 
ant that  is  wrongful  and  illegal.  (3.)  That  so  far  as 
said  bill  of  complaint  shows,  the  complainant  would 
have  full  right  of  action  against  any  or  all  of  said  di- 
rectors who  might  be  guilty  of  misconduct  or  malfeas- 
ance in  office.  (4.)  That  if  the  Court  should  grant  the 
permanent  injunction  prayed  for  in  said  bill  of  com- 
plaint, the  said  corporation  would  be  hopelessly  crip- 
pled from  using  at  least  f 50j000  of  possible  assets  as  a 
basis  for  acquiring  such  other  amounts  as  will  be  used 
for  perfectly  legitimate  purposes.  (5.)  That  said  bill 
of  complaint  fails  to  show  that  said  contemplated  ac- 
tion on  the  part  of  said  directors  would  inflict  a  great 
and  irreparable  injury  on  the  complainant's  interest  in 
said  corporation.  (6.)  That  said  bill  of  complaint  is 
without  equity. 

The  defendant  also  moved  to  dismiss  the  bill  for  want 
of  equity,  and  also  moved  to  dissolve  the  temporary  in- 
junction, which  was  issued  upon  the  filing  of  the  bill, 
upon  the  ground  that  said  bill  was  without  equity. 

Upon  the  submission  of  the  cause  upon  the  motions 
and  demurrer,  the  chancellor  rendered  a  decree  overrul- 
ing each  of  said  motions  and  overruling  the  demurrer. 
From  this  decree,  the  defendants  appealed,  and  assigned 
the  rendition  thereof  as  error. 

Dill  &  Allen^  for  appellants. 

Ledbetter  &  Johnston,  contra. — Cited  Constitution 
of  1901,  Art.  13,  Sec.  234 ;  Fitzpatrick  v.  Dispatch  Pub- 
lishing  Co.,  83  Ala.  Q04:;  Parsons  v.  Joseph,  92  Ala.  403; 
Mabel  Mining  Co.  v.  Pearson  Coal  &  Iron  Co.,  121  Ala. 
567,  and  cases  cited;  Niehaus  &  Co.  v.  Cooke,  134  Ala. 
223 ;  Memphis  &  Charleston  R.  R.  Co.  v.  Wood,  88  Ala. 
647. 

HARALSON,  J. — The  defendant  company,  as  is  al- 
leged in  the  bill,  was  incorporated  with  a  capital  stock 
of  1100,000.00,  divided  into  1000  shares  of  flOO.OO  each, 
of  which  the  complainant  was  the  owner  of  fifty  shares. 
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The  bill  charges  in  substance,  that  three  of  the  direct- 
ors of  said  corporation, — Drake,  Eben  and  Wright, — ^pro- 
posed to  complainant,  on  the  9th  day  of  April,  1904,  that 
he  should  consent  to  an  issue  of  a  $100,000.00  of  the 
bonds  of  said  corporation, — to  be  secured  by  a  mortgage 
on  its  property, — in  excess  of  the  amount  of  its  out- 
standing obligations  of  $50,000.00,  such  excess  to  be  de- 
livered to  and  used  by  the  stockholders  for  their  own 
benefit,  which  proposition  was  not  accepted  by  complain- 
ant; that  they  caused  notice  to  be  given  of  a  meeting:  of 
the  stockholders  to  be  held  on  the  21st  day  of  May,  1904, 
for  the  purpose  of  electing  a  board  of  directors  and  con- 
sidering the  proposition  to  issue  $100,000.00  of  six  per 
cent  15  year  gold  coupon  bonds,  to  be  secured  by  a  deed 
of  trust  on  all  the  property  of  said  company,  which 
meeting  complainant  states,  on  information  and  belief, 
was  not  called  as  provided  by  the  by-laws  of  said  corpo- 
ration. 

It  is  further  alleged,  that  said  meeting  was  held,  a 
new  board  of  directors  was  elected,  leaving  complainant 
out  of  the  board,  which,  it  is  alleged  was  done  on  account 
of  his  opposition  to  the  issue  of  said  bonds,  and  resolu- 
tions were  adopted  in  said  meeting,  which  complainant 
opposed  as  l>eing  illegal,  reciting  that  the  company  was 
indebted  to  various  persons  in  the  sum  of  $50,000.00; 
that  it  was  desired  to  provide  for  this  indebtedness  and 
for  further  improvements  of  the  company's  property, 
**and  for  such  other  purposes  as  the  board  of  direi-tors 
may  deem  expedient,"  and  resolving  that  the  company 
be  authorized  to  issue  $100,000.00  of  six  per  cent  15  year 
gold  Ixmds,  interest  payable  semi-annuallj',  and  that  it 
should  take  steps  to  have  said  bonds  prepared  and  exe- 
(*uted  at  once ;  to  secure  the  payment  of  which,  the  pres- 
ident and  secretary  were  directed  to  execute  to  a  trust 
company  a  mortgage  conveying  ail  the  real  and  personal 
property  of  the  said  company. 

It  is  averred,  that  the  indebtedness  of  the  company  did 
not  exceed  $50,000.00,  a  great  part  of  which  was  not  due, 
and  none  of  it  pressing;  that  the  property  of  the  com- 
pany was  Avorth  $100,000.00;  that  it  was  wholly  unnec- 
essary to  borrow  money  to  carry  on  the  business  of  the 
company,  which  was  yielding  a  handsome  profit;  that 
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no  further  improvements  were  necessary,  and  none  con- 
templated to  be  then  made,  and  complainant  was  inform- 
ed that  the  remainder  of  said  bonds,  after  reservinjj:  the 
number  to  secure  the  indebtedness,  was  to  be  «^iven  to 
the  stockholders  for  their  own  use  and  benefit.  It  was 
further  alleged,  that  said  directors  were  about  to  issue 
^100,000.00  of  bonds  and  to  gi\e  a  mortgage  on  the  com- 
pany's property  to  secure  the  same. 

The  ansAver  admits  that  the  business  of  the  corpora- 
tion defrayed  its  expenses  and  yielded  a  profit,  and  by 
way  of  a  general  denial  states,  that  further  improve- 
ments on  the  plant  were  contemplated,  but  it  did  not 
state  what  such  improvements  w^ere.  It  did  not  deny 
but  admitted,  that  it  was  stated  by  directors,  that  after 
all  existing  indebtedness  had  been  secured,  the  remaind- 
er of  said  bonds  would  be  given  to  the  stockholders  for 
their  individual  benefit,  yet  there  was  no  intention  on 
the  part  of  the  directors  to  do  so  without  the  consent  of 
each  stockholder.  It  is  also  denied  that  there  was,  at 
the  time  of  the  answer,  a  present  purpose  to  issue  any 
amount  of  bonds,  on  account  of  the  unfavorable  condi- 
tion of  the  money  market.  They  also  deny  that  com- 
plainant was  turned  out  of  the  directory-  because  of  his 
opposition  to  the  issuance  of  said  bonds. 

An  injuncticm  was  granted  enjoining  defendants  from 
issuing,  as  prayed  in  the  bill,  more  than  50  bonds  of  the 
denomination  of  $1,000.00  each,  and  from  exei*uting  a 
mortgage  on  the  property  of  the  company  to  secure  a 
greater  indebtedness  than  said  sum,  etc. 

The  defendant  demurred  to  the  bill  and  moved  to  dis- 
miss it  for  want  of  eiiuity.  Said  motion  and  the  demur- 
rer were  overruled. 

The  Constitution  provides,  §  234,  that  **Xo  corporation 
shall  issue  stock  or  bonds  except  for  money,  labor  done, 
or  property  actually  received ;  and  all  fictitious  increase 
of  stock  or  indebtedness  shall  be  void."'  Section  1270 
of  the  Code  contains  the  same  provision  as  to  the  issu- 
ance of  stock  and  bonds. 

In  this  case  it  is  not  denied  that  it  was  the  purpose 
of  the  directors,  as  admitted  by  some  of  them,  to  issue 
the  bonds  to  secure  the  indebtedness,  and  to  di«!tribute 
those    remaining, — about     $50,000.00    worth, — to    the 
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Stockholders,  conditioned  as  is  stated,  in  securii^g  the 
consent  of  the  stockholders.  They  deny,  however,  that, 
such  was  their  purpose  at  the  time  of  making  their  an- 
swer. The  fact  is  undisputed  that  the  indebtedness  of 
the  company  was  about  $50,000.00,  and  none  of  it  was 
pressing,  and  that  the  company  was  making  a  profit 
over  all  current  expenses.  It  is  also  true,  that  complain- 
ant was  turned  out  of  the  directory,  shortly  after  he  op- 
posed the  scheme  of  issuing  bonds  to  be  divided  among 
the  stockholders,  and  it  is  not  stated,  if  that  were  im- 
portant, that  any  improvements  were  in  immediate  con- 
templation of  being  made.  The  allegation  of  such  as  are 
referred  to  might  be  true,  and  yet  such  improvements 
might  never  be  made.  For  this  $50,000.00  of  bonds,  pro- 
posed  to  be  issued,  above  the  indebtedness  of  the  com- 
pany, no  money  had  been  received  or  was  due.  If  issued, 
the  act  of  so  doing,  would  have  been  directly  against  the 
Constitution  and  statute,  providing  that  no  corporation 
shall  issue  bonds  except  for  money  received,  and  making 
them  void  if  so  issued.  The  issuance  of  stock  and  bonds 
except  for  money  are  alike  prohibited  in  the  same  clause 
of  the  Constitution  and  statute.  As  to  issuing  stock 
contrary  to  these  provisions,  this  court  uses  language  lis 
applicable  as  if  spoken  concerning  the  unlawful  issue  of 
bonds :  "It  behooves  constituted  authority  to  keep  well 
abreast  with  the  many  inventions  which  modern  cupid- 
ity has  wrought  out,  and  which,  perhaps,  more  than  any 
other  agency,  have  called  into  exercise  pernicious  prin- 
ciples, which  threaten  the  overthrow  of  organized  gov- 
ernment. In  this  highly  conservative,  yet  restraining 
spirit,  the  principle,  constitutional  and  statutory,  on 
which  this  case  mainly  hinges,  had  its  origin  and  finds 
its  justification.  Let  us  not,  by  timid  interpretation, 
impair  the  strength  of  this  bulwark,  erected  by  our  con- 
stitution-makers against  the  frauds  which  have  become 
the  reproach  of  the  age  we  live  in." — Fitzpatrick  v.  Dis- 
patch Publishing  Co.,  83  Ala.  607. 

Again  it  is  said,  "The  constitutional  provision  in  ques- 
tion operates  to  invalidate  evidences  of  indebtedness 
when  there  is  in  fact  no  debt ;  to  require  every  issue  of 
stocks  or  bonds  of  private  corporations  to  represent  sub- 
stantial values  received  by  the  corporations;  to  impose 
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upon  those  charged  with  the  disposition  of  corporate  se- 
curities the  duty  to  procure  therefor  a  fair  and  reason- 
able equivalent  in  money,  labor  or  property,  actually  con- 
tributed to  the  corporation.  ♦  ♦  ♦  ♦  The  negotiation  of 
bonds  must  be  a  real  transaction  carried  through  to  pro- 
mote legitimate  corporate  purposes,  and  not  a  mere  trick 
or  device  to  evade  the  law  and  impose  greater  obliga- 
tions upon  the  corporation  than  there  is  any  occasion 
for  it  to  assume  in  order  to  obtain  the  consideration  re- 
ceived theTeior.^^— Nelson  v.  Hubbard^  96  Ala.  250-1. 

It  would  seem  under  these  conditions,  considering  the 
relative  degree  of  injury  or  benefit  to  the  complainant 
and  defendant,  which  may  follow  from  the  continuance 
of  the  injunction  on  the  one  hand,  or  its  dissolution  on 
the  other,  the  chancellor,  even  if  the  dissolution  or  con- 
tinuance of  the  injunction  were  a  matter  of  doubtful 
propriety,  might  well  have  concluded  that  less  damage 
or  injustice  would  result  from  its  continuance  than  from 
its  dissolution. 

The  decree  of  the  court  must  be  affirmed. — Mabel  Min- 
ing Co.  V.  Pearson  Coal  d  Iron  Co,,  121  Ala.  567. 

Affirmed. 

McClellan^  C.  J.,  DowDBLL  and  Dbnson^  J.  J.,  con- 
curring. 


Kldd  V.  Burke. 

Action  of  Assumpsit, 

Judgment  of  Elmore  circuit  court;  invalidity  thereof. — A  Judg- 
ment rendered  in  the  circuit  court  of  Elmore  county,  which  is 
convened  at  a  time  fixed  by  an  act  creating  the  15th  judiQial 
circuit,  which  act  is  unconstitutional  and  void,  and  at  a  time 
different  from  that  fixed  by  law  prior  to  the  passage  of  said 
act,   is   void,   and   an    appeal    therefrom   will    be   dismissed. 

Appeal,  from  the  Circuit  Court  of  Elmore  County. 
Tried  before  the  Hon.  Terry  Richardson. 

40c 
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This  was  an  action  brought  by  the  appellee,  M.  Burke, 
against  the  appellant,  Louisa  V.  Kidd,  as  executrix  of 
the  will  of  H.  B.  Tulane,  deceased,  and  sought  to  recover 
on  common  counts  for  money  on  and  received  by  defend- 
ant's testator  for  the  use  of  plaintiff.  There  were  verdict 
and  judgment  in  favor  of  the  plaintiff.  The  defendant 
appeals  and  assigns  as  error  the  several  rulings  of  the 
trial  court  to  which  exceptions  were  reserved.  Under 
the  opinion,  it  is  unnecessary  to  set  out  the  facts  in  de- 
tail. 

GUNTEE  &  GuNTER  and  P.  W.  LuLL^  for  appellant. 

No  counsel  marked  for  appellee. 

TYSON,  J. — The  judgment  from  which  this  appeal  is 
prosecuted  was  rendered  by  the  circuit  court  of  Elmore 
county  on  the  7th  day  of  March,  1904.  The  record  dis- 
closes that  the  court  convened  on  the  first  Monday  in 
March,  it  being  the  7th  day  of  vsaid  month.  This  was 
the  time  fixed  by  the  Act  creating  the  fifteenth  judicial 
circuit  and  the  Act  known  as  the  "Lusk  Bill." — General 
Act,  pp.  488-566.  Both  of  these  acts  have  been  re- 
cently declared  to  be  unconstitutional. — Board  of  Reve- 
nue of  Jeffe7\son  Cmmty  v.  Crow,  37  So.  Rep.  469;  State 
ex  rd,  17.  H(ii/te  (in  31 S.) 

The  result  of  these  decisions  is  that  the  county  of  El- 
more was  never  legally  detached  from  the  counties  com- 
posing the  fifth  judicial  circuit  and  that  it  has  all  along 
remained  in  that  circuit.  So  then,  the  time  fixed  for 
the  convening  of  the  spring  term  of  the  circuit  court  in 
that  county  was  and  is  on  the  8th  Monday  after  the 
fourth  Monday  in  February,  which,  in  the  year  1904, 
was  Monday  the  ISth  day  of  April. 

We  have  here  then  a  judgment  rendered  at  a  time  not 
appointed  by  law  for  the  holding  of  the  court.  When  this 
is  tlie  case,  the  judgment  is  void  for  want  of  jurisdiction. 
Ex  parte  Braneh,  63  Ala.  383;  Davis  v.  State^  46  Ala. 
80  and  cases  there  cited;  Johnson  v.  State,  37  So.  Rep. 
421  ;  Walker  v.  State ^  139  Ala.  56. 

It  is  true,  in  Lenns  v.  The  Intendant  and  Tmrn  Coun- 
cil of  Gainesville,  7  Ala.  85,  it  was,  in  effect,  said  that 
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such  judgments  were  not  void  and,  therefore,  could  not 
be  attacked  collaterally,  but  in  Wiflht7nan  v.  Karnser, 
20  Ala.  455,  it  was  pointed  out  that  this  was  dictum,  and 
was  there  repudiated. 
Appeal  dismissed. 

McClellan^  C.  J.,  Haralson^  Dowdell^  Simpson  and 
Densox,  J.  J.,  concui'ing. 


Parks  et  ah  v.  Bryant  et  al. 

Action  to  Recover  Damages  for  Breach  of  Official  Bond 
of  Register  in  Chancery, 

1.  Action  upon  official  bond;  sufficiency  of  plea. — In  an  action 
upon  an  official  bond  of  a  register  in  chancery  to  recover 
money  received  by  such  register,  and  deposited  to  his  credit 
in  a  bank,  whereby  it  was  lost  to  the  plaintiff  by  reason  of 
the  bank's  failure,  a  plea  which  sets  up  as  a  defense  that  the 
sum  claimed  was  received  by  the  register  who  preceded  the 
defendant  in  the  office  and  by  him  deposited  in  said  bank, 
and  that  upon  the  defendant's  coming  into  office,  his  prede- 
cessor gave  him  a  check  for  said  sum  upon  said  bank,  which 
check  was  placed  to  the  credit  of  the  defendant  as  register  In 
chancery  on  the  books  of  said  bank,  after  which  time  the 
bank  failed,  presents  no  defense  to  the  maintenance  of  the  suit. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  l)efore  the  Hon.  A.  D.  Sayre. 

This  suit  was  brought  in  said  city  court  by  C.  F.  Bry- 
ant and  two  others,  against  W.  H.  Parks,  as  the  princi- 
pal, and  the  United  States  Fidelity  &  Guaranty  Com- 
jmny,  as  the  surety,  upon  the  official  bond  of  said  Parks 
as  register  in  chancery  for  Montgomery  county,  to  re- 
cover six  hundred  dollars  for  and  on  account  of  money  of 
the  plaintiflfs  alleged  to  have  been  received  by  said  Parks 
as  such  register  and  by  him  deposited  to  his  credit  as 
such  register  in  the  banking  house  of  Josiah  Morris  & 
Company,  whereby  the  said  money  was  lost  to  the  plain- 
tiffs.   The  bond  sued  on  is  the  same  as  in  the  preceding 
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case  of  The  Unit(>d  States  Fidelity  &  Guaranty  Company 
against  Union  Trust  &  Savings  Co.,  in  the  report  of 
which  ease  its  contents  are  sub.stantially  set  forth.  The 
defendants  each  demurred  to  the  complaint  (as  in  the 
preceding  case)  and  the  demurrers  were  overruled  by  the 
court.  Thereupon  the  defendants  severally  filed  a  num- 
ber of  pleas,  the  plaintiff's  demurred  thereto  and  the  de- 
murrer was  sustained.  Pleas  3  and  4  were  identical  and  as 
follows:  "That  the  sum  claimed  in  the  complaint  was 
received  in  his  official  capacity  by  one  V.  M.  Elmore, 
who  was  the  predecessor  of  defendant  Parks  in  the  office 
of  register  in  chancery  of  Montgomery  county, 
Alabama;  that  on  his  retirement  from  said  office,  he 
gave  to  defendant  Parks  as  his  successor  in  office  a  check 
on  the  banking  house  of  Josiah  Morris  &  Co.  for  the 
money  claimed  in  the  complaint;  that  said  Parks  did 
not  collect  the  said  check,  but  had  the  amiount  named 
therein  placed  to  the  credit  of  said  Parks,  as  register  in 
chancery,  on  the  books  of  said  Josiah  Morris  &  Co. ;  that 
shortly  aften^vards  the  said  Josiah  Morris  &  Co.  sus- 
pended payment  and  defendant  Parks  has  never  received 
the  money  claimed  in  the  complaint."  The  grounds  of 
the  demurrer,  sustained  to  said  plea,  were,  that  the  plea 
showed  that  Parks  received  the  money  in  his  official  ca- 
pacity as  register;  that  the  fact,  that  he  received  it  in 
the  shape  of  a  check  constituted  no  defense;  that  the 
plea  showevl  a  breach  of  the  bond  sued  on ;  that  the  plea 
showed  that  Parks  as  register  did  collect  the  check  given 
him  by  his  predecessor.  The  cause  being  submitted  to 
the  court  on  the  evidence,  judgment  was  rendered  for 
the  plaintiffs  against  the  defendants  for  I5S0.92  and 
costs.  The  assignments  of  error  are  based  upon .  the 
rulings  on  th<^  demurrers. 

Marks  &  Sayre,  for  appellants. — The  pleas  setting 
up  that  the  defendant  Parks  had  received  from  his  pred- 
ecessor in  office,  Elmore,  a  check  on  Josiah  Morris  &  Co. 
for  the  money  sued  for,  and  had  deposited  this  check 
in  said  bank  to  his  credit  as  Register,  should  have  been 
upheld.  Parks  never  received  this  money,  and  the  effect 
of  the  transaction  was  a  substitution  of  the  credit  of 
the  bank  for  that  of  Elmore.     Parks'  action   does    not 
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come  within  section  4668  of  the  Code.  The  conversion 
had  already  been  made  by  Elmore,  and  the  act  being  un- 
lawful, the  debt  of  the  bank  was  to  Elmore  individually. 
Parks  did  not  participate  in  the  act  by  which  Elmore 
gave  the  use  of  the  money  to  the  bank,  nor  did  the  money 
ever  come  into  the  hands  of  the  former.  See  City  Coun- 
cil V,  Hughes^  65  Ala.  201 ;  Burge  on  Suretyship,  69. 

Watts,  Troy  &  Caffey,  W.  W.  Pearson  and  Gordon 
Macdonald,  contra. 

DOWDELL,  J. — All  of  the  questions  presented  by  the 
record  in  this  case,  except  the  one  raised  by  demurrer 
to  the  defendant's  third  and  fourth  pleas,  were  consid- 
ered in  the  case  of  The  United  States  Fidelity  d  Guar- 
anty Co,  V.  The  JJnimi  Trust  d  Savings  Co.,  decided  at 
the  present  term  of  this  Court,,  38  South  177,  and  were 
there  determined  adversely  to  the  contention  of  appel- 
lants. 

The  ruling  of  the  trial  court  in  sustaining  the  demur- 
rers to  pleas  3  and  4,  remains  only  to  be  passed  upon 
here.  There  was  no  error  committed  in  sustaining  the 
demurrers  to  these  pleas. — City  National  Bank  v.  Burns, 
68  Ala.  267,  275;  Alston  v.  State,  92  Ala.  124;  Morse  on 
Banks  &  Banking,  §  321;  National  Bank  v.  Burkhart, 
100  U.  S.  689;  Oddie  v.  National  City  Bank,  45  N.  Y. 
735;  Montgomery  County  v.  Coohran,  121  Fed.  17;  Id. 
126  Fed.  456. 

There  being  no  error  in  the  record,  the  judgment  will 
be  affirmed. 

Affirmed. 

McClell.4ln,  C.  J.,  Haralson  and  Dowdell,  J.J.,  con- 
curring. 
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Rottenberry  v.  Brown,   et  al. 

statutory  Action  of  Ejectment. 

1  Ejectment ;  what  necessary  for  plaintiff  to  recover;  relevancy 
of  deed  to  third  party. — In  an  action  of  ejectment,  in  order 
for  the  plaintiff  to  recover  he  must  show  that  he  had  title  at 
the  commencement  of  the  suit,  and  on  to  the  time  of  the  trial ; 
and  therefore  a  deed  executed  by  the  plaintiff  prior  to  the 
institution  of  the  suit,  conveying  the  land  to  a  third  party, 
which  deed  was  regularly  acknowledged  and  recorded,  is  not 
subject  to  be  excluded  from  evidence  upon  the  ground  that  It 
was  irrelevant. 

Appeal  from  the  City  Court  of  Birmingham. 

Tried  before  the  lion.  William  W.  Wilker^on. 

This  was  a  statutory  action  brought  by  the  appellant, 
John  C.  Rottenberry,  against  the  appellees,  Hiram  W. 
Brown  and  W.  M.  Martin,  to  recover  certain  lands  spe- 
cifically described  in  the  complaint.  The  plaintiff  based 
his  right  of  recovery  upon  the  tax  deed  made  by  the  State 
Auditor.  The  facts  relating  to  the  admission  of  a  deed 
from  the  plaintiff  to  a  third  party  prior  to  the  institu- 
tion of  the  suit,  are  sufficiently  stated  in  the  opinion. 

The  cause  was  tried  by  the  court  without  the  inter- 
vention of  a  jury,  and  upon  hearing  all  the  evidence  the 
court  rendered  a  judgment  in  favor  of  the  defendant. 
The  plaintiff  appeals  and  assigns  the  rendition  of  this 
judgment  as  error. 

Daniel  Collier  and  Marvin  T.  Ormond^  for  appel- 
lant. 

Walker,  Tillman^,  Campbell  &  Walker^  and  W.  M. 
Martin^  contra, 

SIMPSON,  J. — This  was  a  statutory  action  of  eject- 
ment, commenced  January  29th,  1901,  and  the  defendant 
introduced,  in  evidence  a  deed  executed  by  the  plaintiff 
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and  his  wife  on  the  20th  day  of  September,  1898,  con- 
veying the  land  in  question  to  J.  M.  Rottenberry.  No 
objection  wa«  offered  to  the  introduction  of  this  deed  ex- 
cept on  the  ground  that  it  was  irrelevant,  which  was 
properly  overruled.  The  deed  was  regularly  acknowl- 
edged and  recorded.  No  testimony  was  offered  to  show 
that  J.  M.  Rottenberry  had  ever  reconveyed  said  lands 
to  plaintiff. 

In  order  to  recover  in  an  action  of  ejectment,  the  plain- 
tiff must  show  title  at  the  commencement  of  the  suit 
and  on  to  the  time  of  trial. — Cofer  v,  Bheningj  98  Ala. 
338;  Bruce  v.  Bradsifiaw,  69  Ala.  360;  Scran  ton  v,  Bal- 
lard. 64  Ala.  403. 

The  judgment  of  the  court  is  affirmed. 

McClellan^  C.  J.,  Tyson  and  Anderson,  J.  J.,  concur- 


Price  t\  Price. 

Bill  in  Equity  for  Divorce. 

1.  Divorce;  when  will  not  he  granted  on  grounds  of  insanity. 
Where  a  bill  Is  filed  by  a  husband  praying  for  a  divorce  from 
his  wife  upon  the  ground  of  her  insanity,  and  it  is  shown 
that  prior  to  the  filing  of  the  bill  complainant  and  defendant 
had  been  married  for  33  years  and  that  soon  after  the  marriage 
the  complainant  had  notice  of  the  conditions  upon  which  it 
was  sought  to  predicate  insanity,  it  is  proper  for  the  court 
to  decline  to  grant  the  divorce;  the  complainant  having  waited 
too  late  to  proceed  in  the  premises. 

Appeal  from  the  Chancery  Court  of  Tallapoosa, 
Heard  before  the  Hon.  Richard  B.  Kelly. 
The  bill  in  this  case  was  filed  by  the  appellant,  E.  B. 
Price  against  the  appellee,  Amanda  Price,  for  the  pur- 
pose of  obtaining  a  divorce  against  the  defendant.  It 
was  averred  in  the  bill  that  the  plaintiff  and  the  defend- 
ant had  been  married  for  33  years  prior  to  the  time  of 
the  filing  of  the  bill;  that  at  the  time  of  the  marriage, 
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the  said  wife  was  insane,  and  had  remained  so  up  to  the 
time  of  the  filing  of  the  bill.  At  the  time  the  bill  was 
filed,  the  respondent,  the  wife  of  the  plaintiff,  was  hope- 
lessly insane,  and  confined  in  the  State  Insane  Asylum 
at  Tuscaloosa,  On  the  submission  of  the  cause  upon  the 
pleadings  and  proof,  the  chancellor  decreed  that  the  com- 
plaint was  not  entitled  to  the  relief  prayed  for,  and  or- 
dered the  bill  dismissed.  From  this  decree  the  complain- 
ant appeals  and  assigns  the  rendition  thereof  as  error. 

Lackey  &  Bowling,  for  appellant. — Cited  19  Am.  & 
E.  Enc.  Law  p.  1161  et  seq..  Pike  et  al.  v.  Pike,  104  Ala. 
642;  Lewis  v.  Lewis,  9  L.  R.  A.  505,  (44  Minn.  124.), 
Rawdon  v,  Rawdon,  38  Ala.  565. 

Thomas  L.  Bulger,  contra. — Cited  Rawdon  v.  Raw- 
don, 28  Ala.  565. 

McCLELLAN,  C.  J. — We  do  not  commit  ourselves  to 
the  proposition  that  the  chancery  court  has  jurisdiction 
to  decree  the  annulment  or  declare  the  invalidity  of 
marriage  on  the  ground  of  insanity  of  a  party  or  the  par- 
ties at  the  time  of  solemnization;  but  assuming  such 
jurisdiction  to  exist,  we  have  no  difficulty  in  concurring 
with  the  conclusion  of  the  chancellor  that  this  is  not  a 
proper  case  for  its  exercise.  In  the  first  place,  if  Mrs. 
Price  was  insane  at  the  time  of  the  marriage,  the  com- 
plainant has  waited  too  long  to  file  his  bill :  They  were 
married  thirty-three  years  before  bill  was  filed.  Soon 
after  the  marriage  complainant  had  notice  of  the  condi- 
tions upon  which  it  is  now  sought  to  predicate  insanity. 
It  is  too  late  now  for  him  to  proceed  in  the  premises. 
But  in  the  second  place,  the  evidence  fails  to  reasonably 
satisfy  us  that  Mrs.  Price  was  insane  at  the  time  of  her 
marriagei 

Affirmed. 

Haralson,  Dowdell  and  Denson,  J.J.,  concurring.. 
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Chapman  &  Co.  v.  Johnson. 

Rcgistratiofi  of  Mortgage. 

Mistake  of  officer  recording  it  does  not  affect  rights  of  mort- 
gagee.— ^Where  a  mortgage  is  duly  filed  for  record  in  the  office 
of  the  Judge  of  Probate,  such  filing  is,  under  the  provisions 
of  the  statute,  (Code,  1896,  §987),  operative  as  notice  of  the 
mortgagee's  lien  from  the  day  delivered  to  the  Judge,  and  a 
mistake  of  the  officer  In  recording  the  mortgage  does  not  affect 
the  rights  of  the  mortgagee  thereafter,  nor  render  the  record  of 
the  mortgage  ineffective  as  constructive  notice  to  such  subse- 
quent purchasers  for  value. 


Appeal  from  the  County  Court  of  Geneva. 

Tried  before  the  Hon.  W.  O.  Mulkey. 

This  was  an  action  brought  by  the  appellee  against 
the  appellants  to  recover  damages  resulting  to  the  plain- 
tiff by  reason  of  the  defendant  purchasing  two  bales  of 
cotton  upon  which  plaintiff  had  a  lien  and  thereby  de- 
priving the  plaintiff  of  the  enforcement  of  the  lien.  The 
facts  of  the  case  are  sufficiently  stated  in  the  opinion. 
The  cause  was  tried  by  the  court  without  the  interven- 
tion of  the  jury,  and  upon  the  hearing  of  all  the  evidence 
the  court  rendered  judgment  in  favor  of  the  plaintiff. 
From  this  judgment  the  defendants  appeal  and  assign 
the  rendition  thereof  as  error. 

W.  R.  Chapman,  for  appellant.— Cited  Code  §§  986, 
987  and  991 ;  Sanders  v,  Knox,  57  Ala.  80 ;  Hardaicaif  v. 
Stemmes,  38  Ala.  657;  Pollak  v.  Davidson,  87  Ala.  551; 
Dtifphcy  V.  Frenage,  5  S.  &  P.  215;  Diivose  v.  Young,  et 
al,  10  Ala.  365;  Jones  v.  Parks,  22  Ala,  446. 

C.  D.  Carmichael,  contra. 

DENSON,  J. — The  plaintiff,  Johnson,  held  a  mort- 
gage which  was  executed  to  him  by  one,  W.  M.  Newell 
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on  the  13th  da^  of  November,  1900,  to  secure  an  indebt- 
edness of  1100.00'.  The  mortgage  was  made  payable  the 
1st  day  of  October,  1901,  and  conveyed  the  crop  of  New- 
ell for  the  years  19C0,  1901, 1902  and  1903,  grown  on  his 
farm  in  Geneva  county.  That  part  of  the  mortgage  de- 
scriptive of  the  crops  conveyed,  was  in  the  following 
w^ords  and  figures,  to- wit;  "and  the  entire  crop  raised 
by  me,  or  for  me,  or  in  which  I  may  be  iiXterested  dur- 
ing 1900,  1901,  1902  and  1903,  in  Geneva  county,  Ala- 
bama, or  elsewhere."  In  recording  the  mortgage,  the 
judge  of  probate  wrote  the  part  descriptive  of  the  crops 
convoyed,  as  follows,  to-wit;  "and  the  entire  crop  raised 
by  me,  or  in  which  I  may  be  interested  during  the  year 
19 —  in  Geneva  county,  Alabama,  or  elsew^here." 

The  mortgage  wa<i  duly  filed  for  record  in  the  office 
of  the  judge  of  probate  of  Geneva  county  (the  residence 
county  of  the  mortgagor)  on  the.23rd  day  of  November, 
1900,  as  is  shown  by  the  following  endorsement  on  the 
mortgage,  namely,  "Filed  for  record  on  the  23rd  day 
of  November,  1900,  at  2  o'clock  p.  m.,  and  recorded  in 
Book  20,  page  137  record  of  mortgages,  Geneva  county. 
Ed.  Roach,  Judge  of  Probate." 

It  is  conceded  by  the  parties  to  this  controversy,  that 
the  only  question  which  is  presented  for  review  by  the 
record  is,  whether  or  not  the  mistake  made  by  the  judge 
of  probate  in  the  recordation  of  the  mortgage,  as  above 
shown,  rendered  the  record  of  the  mortgage  ineffective 
as  constructive  notice  to  subsequent  purchasers  for 
value. 

?^((ti()n  1)87  of  the  Code  of  1896  was  brought  down 
f r(  ni  the  Code  of  1852  in  almost  the  exact  language  in 
which  it. appears  in  section  1270  of  that  Code.  This 
section  provides,  that  a  ccmveyance  is  operative  as  a 
record  from  the  day  of  delivery  to  the  judge. 

In  the  first  case  in  wUich  this  section  of  the  Code  was 
construed,  that  of  Minis  r.  Mims^  35  Ala.  23,  it  appeared 
that  a  mortgage  was  executed  in  which  the  mortgagor 
acknowledg(»d  an  indebtedness  to  the  mortgagee  in  the 
sum  of  one  hundred  and  twenty-tw^o  and  40-100  dollars, 
to  be  paid  on  or  before  the  first  day  of  May  next,  "anrf 
the  further  sum  of  fire  hundred  dollars,  to  he  paid  an 
or  before  the  first  day  of  January  next/^  The  mortgage 
Vol.  142. 
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was  duly  filed  for  record,  but,  the  transcribing  officer, 
in  recording  it,  omitted  the  words  which  are  italicised 
above,  so  that  it  appeared  from  the  record  to  be  a  se- 
curity only  for  the  sum  of  |122.40. 

In  the  case  of  kieihold  v.  Rogers,  110  Ala.  438,  it  ap- 
peared that  a  mortgage  was  executed  by  J.  W.  Davis, 
but  the  transcribing  officer  recorded  the  name  of  the 
mortgagor  as  J.  W.  Cavis. 

It  was  held  in  each  case,  that  under  the  statute  the 
mortgage  was  not  impaired  in  its  efficiency  against  sub- 
sequent purchasers,  by  the  fact  that  there  was  a  mistake 
made  by  the  transcribing  officers  in  making  the  record. 

Walker,  C.  J.,  in  the  opinion  in  the  case  first  cited, 
reasons  as  follows :  "The  object  and  effect  of  the  statute 
are  clearly  to  place  the  conveyance,  as  soon  as  the  gran- 
tee has  discharged  his  entire  part  in  procuring  the 
record,  by  having  it  properly  proved,  or  acknowledge<l 
and  delivered  to  the  officer,  in  the  same  attitude  as  if 
it  were  spread  upon  the  record  book.  This  statute  re- 
lieves a  party,  who  has  done  all  that  is  devolved  upon 
him  by  the  law,  from  the  consequence  of  the  failure  of 
the  probate  judge  to  discharge  his  duty,  or  of  the  imper- 
fect manner  in  which  he  discharges  it.  The  conveyance 
being  operative  as  a  record  from  its  delivery  to  the  judge, 
no  subsequent  mistake  of  his  could  deprive  it  of  the  op- 
eration thus  given  it  by  the  law." 

In  the  case  in  110  Ala.  supra,  the  court  said ;  "The  de- 
livery of  the  instrument  to  the  probate  judge  for  record 
was  all  that  was  required  of  the  plaintiff  (mortgagee), 
to  give  notice  of  his  lien.  lie  was  not  required  to  super- 
vise the  act  of  the  probate  judge  in  recording  the  paper, 
and  hence  it  is  immaterial  as  far  as  the  plaintiff's  rights 
are  concerned,  that  the  recording  officer  committed  an 
error  in  w^riting  the  mortgagor's  name  Cavis  instead  of 
Davis  upon  the  mortgage  record."  It  is  further  stated 
by  the  court,  substantially,  that  the  conclusion  reached 
could  not  bo  otherwise  without  disregarding  the  express 
language  of  the  statute. — Leslie  t;.  Hinton,  83  Ala.  266; 
Fouche  V,  fiirain,  80  Ala.  151 ;  Hrflin  v.  Slay,  78  Ala. 
180;  McGregor  v.  Hall,  3  Stew.  397. 
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The  case  of  Sanders  i;.  K^tox,  57  Ala.  80,  was  ft  suit  of 
trover  for  the  conversion  of  two  bales  of  cotton,  the 
plaintiff's  title  was  evidenced  by  a  mortgage  executed 
by  Barr  and  his  wife  and  one  Stubbs.  The  defendant, 
after,  plaintiff  had  offered  this  mortgage  in  evidence, 
offereil  in  evidence  the  record  of  the  mortgage,  w^hich 
showed  that  the  signatures  of  the  makers  had  been 
omitted  by  the  recording  officer  in  recording  the  mort- 
gage, and  thereupon  the  defendant  moved  the  court  to 
exclude  the  mortgage  as  evidence,  on  the  ground  that  it 
was  illegal  and  irrelevant.  The  motion  was  overruled. 
On  appeal,  the  court,  through  Brickell,  C.  J.,  said: 
"The  defects  in  the  registration  of  appellee's  conveyance, 
destroy  its  effect  as  notice  to  purchasers,  or  creditors 
with  a  lien,  protected  by  the  statute  of  registration." 

In  that  case  the  court's  attention  seems  not  to  have 
been  directed  to  the  statute  we  have  under  consideration, 
which  was  at  that  time,  §  1539  of  the  Code  of  1867.  Nor 
did  the  court  consider  the  case  of  Mims  v,  MimSy  supra, 
but  the  cases  of  Jones  v.  Parks,  22  Ala.  446  and  Duhose 
V.  Young,  10  Ala.  365,  were  cited  as  authorities  for  the 
ruling.  It  will  be  discovered  by  an  examination  of  the 
cases  cited  by  Judge  Brickell,  that  they  were  decided 
without  reference  to  th^  statute ;  hence  those  cases  could 
hardly  be  regarded  as  authority  upon  the  question  now 
in  hand.  But  the  case  of  Sanders  v,  Knox,  supra,  having 
been  decided  after  the  enactment  of  the  statute,  must 
be  considered  as  bearing  upon  the  question  and  is  in 
conflict  with  the  cases  oif  Mims  v.  Mims,  and  Seibold  v. 
Rofjers,  supra. 

In  other  states  that  have  a  like  statute  to  ours,  the 
courts  of  those  states  have  held,  in  line  with  the  case  of 
Mims  r>.  Minis,  supra,  that  mistakes  made  by  the  record- 
ing officer  do  not  affect  the  mortgagee's  rights. — Me- 
nick  V,  Wallace,  19  111.  486;  Polk  v,  Cosgrove,  4  Biss. 
437,  Riggs  r.  Baylon^  4  Biss.  445;  Tonslej/  v.  Tofisley,  5 
Ohio  St.  78;  Wood's  Appeal,  82  Pa.  St.  116;  Sinclair  f. 
Lawson,  44  Mich.  123;  24  Am.  &  Eng.  Ency.  Law,  (2nd 
ed.)  p.  114.  and  cases  cited  in  note  3;  Jones  on  Mort- 
gages, (3rd  ed.)   §  552. 

The  conclusion  is,  that  the  statute  was  correctly  con- 
strued in  the  cases  of  Mims  v.  Minis,  and  Seibold  v.  Rog 
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ers,  Hupra,  and  Eufavla  National  Bank  v.  Pniet,  128  Ala, 
470.  It  follows  that,  in  so  far  as  the  case  of  Samlers  v. 
Knox,  supra,  conflicts  with  the  ruling  here,  it  naust  be 
uverruled. 

There  is  no  error  in  the  record,  and  the  judgment  of 
<he  circuit  court  must  be  affirmed. 

Affirmed. 

McC'LELiiAN,  C.  J.,  Haralson,  Tyson,  Dowdbll,  Simp- 
son and  Andeksox,  J.J.,  concurring. 


Dennis  et  al.  v.  Currie, 

Bill  in  Equity  to  have  a  Mortgage  declared  Void. 

1  Appeal;  from  decree  on  demurrer  must  be  prosecuted  toithin  30 
days, — If  an  appeal  from  a  decree  upon  a  demurrer  to  a  bill 
in  equity  is  taken  after  the  expiration  of  30  days  from  the 
redition  thereof,  the  Supreme  Court  is  without  Jurisdiction 
to  entertain  such  appeal,  and  the  same  will  be  dismissed. 

The  facts  of  this  case  necessary  to  an  understanding 
of  the  decision  on  the  present  appeal  are  sufficiently 
stated  in  the  opinion. 

Hill,  Hill  &  Whiting,  for  appellant. 

William  W.  Quables,  contra. 

ANDERSON,  J.— This  appeal  is  prosecuted  by  the  re- 
spondents from  a  decree  of  the  chancellor  overruling 
their  demurrer  to  the  bill  of  complaint. 

Section  427  of  the  Code  of  1896,  giving  the  right  of 
appeal  in  this  cause,  provides  that  the  appeal  must  be 
taken  within  thirty  days.  The  decree  was  enrolled  June 
the  6th,  1903,  and  the  appeal  was  taken  July  7th,  1903, 
on  the  31st  day. 

This  court  is  without  jurisdiction  to  entertain  this 
appeal  and  the  same  is  hereby  dismissed. — Blackhum 
V.  H.  Mfg.  Co,,  135  Ala.  598;  TAde  v.  Park,  132  Ala.  222. 

Appeal  dismissed. 

McClbllan^  C.  J.,  Tyson  and  Simpson,  J.J.,  concur. 
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Morris  v.  Bank  of  Attalla. 

Action  of  Trover. 

1.  Mortgage;  effect  of  usury  as  to  bona  fide  purchaser. — A  stipula- 

tion for  usurious  interest  upon  a  debt  secured  by  a  mortgage, 
so  infects  and  taints  the  transaction  as  to  preclude  the  mort- 
gagee from  being  a  bona  fide  purchaser  without  notice  as  to 
outstanding  equities  in  third  parties;  and  as  against  such 
mortgagee,  the  holders  of  outstanding  equities  are  entitled 
to  the  same  measure  of  relief  as  they  would  have  been  against 
the  mortgagor  had  not  the  mortgage  been  executed. 

2.  Trover;  adm>issihility  in  evidence  of  usury  in  mortgage  debt. 

In  an  action  of  trover  brought  by  a  mortgagee  to  ^recover 
damages  for  alleged  conversion  of  the  property  conveyed  in 
the  mortgage,  where  the  defendant  sets  up  the  defense  that 
he  had  a  lien  upon  the  property  in  controversy  by  reason  of 
a  mortgage  which  was  executed  prior  to  the  mortgage  to  the 
plaintiff,  but  which  was  not  recorded,  the  fact  as  to  whether 
the  plaintiff's  debt  secured  by  the  mortgage  was  tainted  witn 
usury,  is  a  material  inquiry,  and  testimony  tending  to  show 
that  there  was  usury  in  such  debt,  should  be  admitted  when 
offered  by  defendant. 

3.  Execution  of  written  instrument  by  making  mortgage;  not  in- 

valid when  attesting  witness,  agent  or  employee  or  mortga- 
gee.— Where  in  the  execution  of  a  mortgage,  the  mortgagor 
signs  the  same  by  making  his  mark,  the  fact  that  the  attesting 
witness  was  an  agent  or  employee  of  the  mortgagee,  does  not 
render  the  mortgage  invalid. 

Appeal  from  the  Circuit  Court  of  Blount. 

Tried  before  the  Hon.  J.  A.  Bilbro. 

This  was  an  action  of  trover  brou^jht  by  the  appellee, 
the  Bank  of  Attalla,  against  the  appellant,  E.  A.  Morris, 
to  recover  damajjes  for  the  alle{2:ed  conversion  of  certain 
cotton,  a  part  of  the  crop  on  which  the  plaintiff  held  a 
niortfijage  executed  to  it  by  one  S.  T.  Massey.  Upon  the 
plaintiff  offering  to  introduce  in  evidence  the  note  and 
mortj2:af]je  which  was  the  foundation  of  its  claim,  the  de- 
fendant objected  upon  the  ground  that  said  note  and 
mortgage  were  not  properly  attested.    It  appeared  that 
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the  note  and  mortgage  were  signed  by  S.  T.  Massey, 
making  his  mark,  and  that  said  note  and  mortgage  T\>3re 
attested  by  one  J.  H.  Lester,  who  was  the  cashier  of  the 
plaintiff's  bank  and  a  stockholder  in  said  bank.  The 
court  overruled  this  objection  and  the  defendant  duly 
excepted.  This  note  and  mortgage  was  dated  Jan.  9th) 
1902. 

The  defendant  set  up  as  a  defense  that  he  was  entitled 
to  the  cotton  alleged  to  have  Ix^en  converted  by  reason  of 
a  mortgage  which  was  executed  by  the  said  S.  T.  Massey 
to  a  partnership  of  which  the  defendant  was  a  member; 
that  this  mortgage  was  executed  on  Jan.  6th,  1896.  and 
conveyed  the  crop  to  be  grown  by  the  said  Massey  during 
the  year  and  every  year  thereafter  until  the  mortgage 
debt  was  paid  in  full;  and  the  defendant  testified  that 
said  debt  had  never  been  paid.  The  defendant  also  tes- 
tified that  the  said  Massey  had  executed  several  notes 
and  mortgages  the  succeeding  years  to  secure  an  indebt- 
edness to  his  firm,  and  that  these  notes  and  mortgages 
were  given  prior  to  the  execution  of  the  mortgage  to  the 
plaintiff.  It  was  shown  by  the  testimony  that  none  of 
the  mortgages  given  by  MaFsey  to  the  defendant,  or  to 
the  defendant's  firm,  had  been  recorded.  The  plaintiff 
objected  to  the  introduction  in  evidence  of  each  of  these 
mortgages  upon  the  ground  that  no  one  of  the  mortga- 
ges had  been  recorded,  and  that  the  plaintiff  had  no  no- 
tice of  the  existence  of  said  mortgage  at  the  time  it  took 
its  mortgage  from  the  said  Massey.  The  court  sustained 
the  objection,  but  permitted  the  mortgage  to  be  intro- 
duced merely  as  evidence  of  the  indebtedness.  To  this 
ruling  the  defendant  dulv  excepted. 

In  connection  with  the  introduction  in  evidence  of 
the  several  mortgages,  the  defendant  offered  to  show 
that  there  was  usury  in  the  debt  from  said  S.  T.  Massey 
to  the  Bank  of  Attalla,  which  was  secured  by  the  mort- 
gage throrrgh  which  plaintiff  claimed  title  to  the  cotton 
in  controversy,  and  th-at,  therefore,  the  plaintiff  could 
not  claim  protection  of  the  statute  requiring  the  mort- 
gage to  be  recorded.  The  plaintiff  objected  to  the  intro- 
duction of  this  evidence,  and  to  such  ruling  the  defend- 
ant separately  excepted. 
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There  were  verdict  and  judgment  for  the  plaintiff. 
The  defendant  appeals  and  assigns  as  error  the  several 
rulings  of  the  trial  court,  to  which  exceptions  were  re- 
served. 

M.  L.  Ward,  for  appellant. — The  mortgage  was  nqt 
properly  executed,  because  the  attesting  witness  was  the 
cashier  and  a  stockholder  in  plaintiff's  bank. — Johnson 
V.  Davis.  95  Ala.  293;  Mash  v.  Daniel,  105  Ala.  393; 
Long  V.  i^ladc  &  Farrish,  121  Ala.  267 ;  Houston  v.  State, 
114  Ala.  15.  The  defendant  should  have  been  allowed  to 
show  that  the  mortgage  was  tainted  with  u«ury. — Mc- 
Call  V.  Rogers,  77  Ala.  349. 

Emery  C.  Hall,  contra. — The  evidence  showed  a  valid 
execution  of  the  note  and  mortgage. — Carlisle,  Jones  rf 
Co.  V.  Campbell,  76  Ala.  247-249;  Mash  v.  Daniel  &  Co., 
105  Ala.  393-395;  4  Mayfield's  Digest,  p.  831. 

The  question  of  usury  in  the  debt  due  the  plaintiff 
could  in  no  way  affect  its  rights  as  a  creditor  under  the 
regi«itration  statute.  Therefore,  the  court  did  not  err 
in  refusing  to  allow  the  unrecorded  mortgage  to  be  in- 
troduced in  evidence. — Code  of  1896,  §  1009 ;  Chadwick 
V.  Russell,  117  Ala.  290-291. 

McCLELLAN,  C.  J. — To  a  recovery  in  this  case  it 
was  necessary  for  plaintiff  to  prove  that  it  had,  as 
against  the  defendant,  title  to  the  cotton  in  question 
under  its  mortgage  of  January  9th,  1902.  If,  as  the 
evidence  defendant  offered  would  have  shown,  Massey, 
plaintiff's  mortgagor,  had  executed  mortgages  on  this 
cotton  prior  to  January  9th,  1902,  which  were  unsatis- 
fied at  the  time  of  the  conversion  and  which  as  between 
Massey  and  defendant  vested  the  title,  legal  or  equitable, 
in  the  latter,  their  title  was  superior  to  that  of  plaintiff 
under  its  subsequent  mortgage  unless  the  plaintiff  could 
claim  protection  against  defendant's  prior  mortgage  as 
a  bona  fide  purchaser  for  value  without  notice.  This  the 
plaintiff  could  not  do  if  the  debt  to  secure  which  it  took 
the  mortgage  of  January  9th  1902  was  constituted  in 
any  part  of  usury:  In  that  contingency  the  Bank  of 
Attalla,  the  plaintiff,  was  not  "a  purchaser  without  no- 

VOL.  142. 


Digitized  by  VjOOQIC 


^^^4J  OF  ALABAMA.  641 

[State  ex  rel.  Attorney  General  v.  Say  re,  as  Judge,  etc.] 

tice,"  nor  a  creditor  without  notice  within  the  meaning 
of  section  1009  of  the  Code. — Southern  etc.  Association 
V  Rid  die  y  129  Ala.  562,  and  authorities  there  cited.  It  was 
therefore  a  material  inquiry  on  the  trial  whether  plain- 
tiff's said  debt  wafe  tainted  with  usury,  and  the  circuit 
court  erred  in  excluding  the  evidence  offered  by  the  de- 
fendant to  prove  tliat  it  was  so  tainted. 

With  this  evidence  in  or  along  with  it  on  another  trial, 
the  defendant  should,  of  course,  be  allowed  to  prove  and 
introduce  any  mortgage,  prior  in  date  to  plaintiff's 
mortgage,  he  may  have  had  on  this  property  at  the  time 
of  the  alleged  conversion. 

We  are  not  of  opinion  that  Massey's  signature  by 
mark  and  attestation  to  the  mortgage  of  January  1902 
to  plaintiff  was  invalidated  by  the  fact  that  the  attest- 
ing witness  was  an  agent  or  employe  of  the  mortgagee. 

Reversed  and  remanded. 

Haralson,  Tyson  and  Dbnson^  J.J.,  concurring. 


State  ex  rel.  Attorney  General  r.       &  « 
Sayre,  as  Judge,  etc.  jif^ 

Quo  Warrayito  Proceedings. 

1.  Constitutional  Law;  act  creating  fifteenth  judicial  circuit;  local 
law  and  unconstitutional. — The  Act  of  the  Legislature,  ap- 
proved October  13,  1903,  "to  create  the  fifteenth  Judicial  cir- 
cuit of  the  State  of  Alabama,  to  be  composed  of  the  Counties 
of  Autauga,  Chilton,  Elmore  and  Montgomery,"  is  a  local  law 
within  the  meaning  of  section  110  of  the  Constitution  of  1901; 
and  notice  of  an  intention  to  apply  for  the  passage  of  this  law 
not  having  been  given  as  provided  by  section  106  of  the  Con- 
stitution, such  law  is  void  and  unconstitutional. 

This  was  a  proceeding  in  the  nature  of  quo  tcarranto, 
and  was  commenced  by  an  original  petition  filed  in  the 
Supreme  Court.  The  petition  was  in  words  and  figures 
asfolloAvs: 

41c 
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"To  the  Honorable  Supreme  Court  of  Alabama :  Mas- 
sey  Wilson,  Attorney  General  of  Alabama,  wJio,  for 
and  in  the  name  of  said  State,  in  this  behalf  prosecutes 
in  his  own  proper  person,  comes  into  the  said  Supreme 
Court  at  Montgomery,  on  the  30th  day  of  November, 
1904,  and  for  the  said  State,  gives  the  Court  to  under- 
stand and  be  informed,  as  follows,  to-wit : 

(1.)  "That  the  Legislature  of  Alabama,  at  the  last 
sessicm  thereof,  attempted  to  enact  a  statute  entitled, 
^\n  act  to  create  the  fifteenth  judicial  circuit  of  the 
State  of  Alabama,  to  be  composed  of  the  counties  of 
Autauga,  Chilton,  Elmore  and  Montgomery;  to  confer 
equity  jurisdiction  on  said  Court  in  the  Counties  of  Au- 
tauga, Chilton  and  Elmore,  and  to  provide  for  the  ap- 
pointment of  a  judge  and  solicitor  of  said  circuit.' 
(deneral  Acts,  1J:03,  p.  488) ;  that  a  bill  to  that  end  was 
introduced  into  the  Senate,  and  after  having  passed 
through  all  of  the  parliamentary  stages,  was  duly  passed 
by  the  Senate  as  required  by  the  Constitution,  and  was 
transmitted  to  the  House  of  Representatives,  and  after 
having  pasv«e<l  through  all  of  the  parliamentary  stages 
re(|uired  by  the  Constitution,  w^as  duly  passed  by  the 
House  of  Representatives,  and  was  signed  in  the  mode 
n^quired  by  the  Constitution  by  the  presiding  officers  of 
the  two  Houses,  and  was  approved  by  the  Governor  in 
the  manner,  and  within  the  time,  required  by  the  Consti- 
tution ;  but  relator  avers  that  said  bill  was  a  local  bill, 
or  bill  the  object  of  which  was  to  enact  a  local  law, 
within  the  meaning  of  section  110  of  the  Constitution, 
and  that  said  bill  is,  for  that  reason,  unconstitutional 
and  void,  and  that  said  bill  never  became  a  law\ 

(2.)  "That  at  the  general  election  held  in  this  Statf 
on,  to-wit:  the  eighth  day  of  November,  1904,  said  T. 
Scott  Sayre  was  voted  for  and  declared  elected  to  the 
office  of  Judge  of  the  Fifteenth  Judicial  Circuit  of  Ala- 
bama ;  that  he  has  attempted  to  qualify  as  such  Judge 
by  taking  the  oath  prescribed  for  a  Judge  of  the  Circuit 
Court  in  this  State,  and  that  the  Governor  has  issjied  to 
him  a  commission  as  such  Judge;  that  there  is  no  such 
office  as  Judge  of  the  Fifteenth  Judicial  Circuit  of  Ala- 
bama; that  there  is  no  valid  statute  of  this  State  creat- 
ing such  an  office;  that  said  void  and  unconstitutional 
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Act  attempted  to  create  such  a.  circuit  composed  of  the 
Counties  of  Autauga,  Chilton,  Elmore  and  Montgomery, 
and  to  provide  a  judge  therefor;  that  said  T.  Scott  Sayre 
has  exercised,  and  still  continues  to  exercise,  the  liber- 
ties and  privileges,  and  to  perform  the  duties,  pertain- 
ing to  the  office  of  the  Judge  of  the  Circuit  Court  in  the 
Counties  of  ('hilton,  Elmore  and  Autauga,  and  is  un- 
lawfully holding  and  exercising  the  duties  of  said  office 
in  said  counties;  and  that  no  other  Circuit  Judge  is  ex- 
ercising any  of  the  powers,  or  performing  any  of  the  du- 
ties, of  said  office  in  said  counties. 

"Wherefore,  said  Attorney  General,  in  the  name  of 
and  on  behalf  of  the  State  of  Alabama,  pravs  that  pro- 
cess may  issue  requiring  the  said  defendant,  T.  Scott 
Sayre,  to  answer  and  show  by  what  authority  he  claims 
to  exercise  and  enjoy  the  powers,  liberties  and  duties 
of  the  office  aforesaid  in  the  Counties  of  Elmore,  Chil- 
ton and  Autauga;  and  that  upon  the  hearing,  a  judg- 
ment be  reiider(»d  excluding  him  from  the  said  office, 
and  that  all  further  proper  relief  be  granted." 

The  answer  of  the  defendant  was  in  words  and  figures 
as  follows: 

"Now  comes  T.  Scott  Sayre,  the  defendant  in  the 
above  proc(*(?ding,  and  for  answer  to  the  information 
therein  filed  against  him,  says: 

(1.)    "ITe  admits  the  due  passage  of  the  Act  of  the  Leg- 
islature referred  to  in  paragraph  one  of  the  information, , 
and  that  the  same  was  duly  approved  by  the  Governor 
in  acordance  with  law. 

(2.)  "Respondent  admits  that  at  the  general  elec- 
tion held  in  this  State  on  the  eighth  day  of  November, 
1904.  he  was  voted  for  for  Judge  of  the  Fifteenth  Judi- 
cial Circuit,  having  rweived  all  the  votes  cast  in  the 
counties  of  Montgomery,  Autauga,  Elmore  and  Chilton 
for  said  office,  and  that  he  has  been  duly  declared  by  the 
proper  authority  to  have  been  elected  to  said  office. 
Respondent  further  admits  that  he  has  qualificnl  as  such 
Judge  by  taking  the  onth  of  office,  and  that  the  Gover- 
nor of  Alabama  has  duly  issued  to  respondent  a  commis- 
sion to  hold  said  office  and  discharge  the  duties  thereof. 

(3.)  "Respondent  admits  that  he  has  exercised  and 
is  now  exercising  the  liberties  and  privileges,  and  has 
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performed  and  is  now  performing  the  duties  pertaining 
to  the  office  of  Judge  of  the  Circuit  Court  in  and  for  the 
Counties  of  Autauga,  Chilton  and  Elmore. 

(4.)  "Respondent  admits  that  no  notice  of  the  inten- 
tion to  introduce  the  bill  which  was  enacted  as  the  Act 
referred  to  in  paragraph  one  of  the  information  was 
given  by  publication. 

(5.)  "Respondent  denies  that  the  Act  of  the  Legis- 
lature referred  to  in  paragraph  one  of  the  information 
filed  in  this  cause  is  a  local  law. 

(6.)  "Respondent  denies  that  the  Act  referred  to  in 
paragraph  one  of  the  information,  under  which  Act  this 
respondent  is  now  exercising  the  functions  of  a  Circuit 
Judge,  is  invalid.  He  further  denies  that  he  is  unlaw- 
fully holding  and  exercising  the  duties  of  such  office." 

Massby  Wilson^  Attorney-General  for  the  State. 
The  law  is  local,  within  the  meaning  of  the  constitu- 
tional definition  of  a  local  law.  It  applies  to  certain  po- 
litical subdivisions  of  the  State  less  than  the  whole, 
to- wit:  to  the  Counties  of  Autauga,  Chilton,  Elmore 
and  Montgomery.  Being  so  limited  in  its  application, 
it  is  within  the  very  terms  of  the  definitfon  of  a  local  law 
found  in  the  Constitution. 

This  provision  of  the  Constitution  evidently  ias  refer- 
ence to  the  territorial  application  of  statutes,  and  not 
to  their  subject  matter.  Any  statute  which  is  expressly 
limited  in  its  territorial  application  to  less  than  the 
whole  State,  is  necessarily  local.  Such  a  statute  may 
be  public,  but  it  is  none  the  less  local.  The  definition 
in  the  Constitution  of  general,  local,  and  special  or  pri- 
vate laws,  bears  such  a  close  resemblance  to  some  of  the 
expressions  of  the  Court,  in  the  opinion  in  Holt  v. 
Mayor,  111  Ala.  369,  as  to  force  the  conclusion  that 
the  Convention  had  that  decision  in  mind,  and  meant 
to  adopt  it,  when  formulating  the  definition  referred  to. 

TC'^ted  by  the  principle  quoted,  the  act  under  consid- 
eration is  a  public  local  law.  It  certainly  does  not  ope- 
rate alike  on  the  people  all  over  the  State  as  it  operates 
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in  Autauga,  Chilton,  Elmore  and  Montgomery  Counties, 
and  is,  therefore,  local;  it  does  not  operate  alike  on  all 
within  those  counties,  and  is,  therefore,  public. 

The  distinction  drawn  in  Holt  v.  Mayor,  supra,  be- 
tween public  laws  on  the  one  hand,  and  general  and 
local  laws  on  the  other,  has  also  been  made  in  many 
other  jurisdictions. — 26  Am.  &  Eng.  Ency.  of  Law,  2  Ed., 
p.  532;  Stute  v.  Chambers ,  93  N.  C.  600;  Kerniqoii  v. 
Force,  68  N.  Y.  381. 

This  Court  has  correctly  decided  that  a  law  is  local, 
within  the  meaninc  of  the  Constitution,  if  it  applies  to 
less  than  the  whole  State,  although  ifs  purpose  may  be 
to  establish  a  Court  which  may  have  an  indirect  bear- 
ing upon  the  whole  State. — Wallace  v.  Jefferson  County, 
37  South  321. 

T.  Scott  Sayre^  contra, 

HARALSON,  J. — The  purpose  of  the  proceeding  is 
to  test  the  constitutionality  of  the  Act  of  the  Legisla- 
ture, "To  create  the  Fifteenth  Judicial  Circuit  of  the 
State  of  Alabama,  to  be  composed  of  the  counties  of 
Autauga,  Chilton,  Elmore  and  Montgomery,"  etc. — Acts 
19"3,  p.  488.  ^ 

Section  lOS  of  the  Constitution  provides,  that  "No 
ppecial,  private  or  local  law  shall  be  passed  on  any  sub- 
ject not  enumerated  in  Section  104  of  this  Constitution, 
c^xcept  in  reference  to  fixing  the  time  of  holding  courts, 
unless  notice  of  the  intention  to  apply  therefor  shall 
have  been  published,  without  cost  to  the  State,  in  the 
county  or  counties  where  the  matter  or  thing  to  be  af- 
fected may  be  situated," — for  a  time  and  in  a  manner 
specified.  + 

No  notice  of  an  intention  to  apply  for  the  passage  of 
this  law  was  ever  published.  If  the  law  is  local,  it  is 
void  for  want  of  such  notice,  unless  it  is  excepted  from 
the  provisions  of  said  section  by  some  other  provision 
of  the  Constitution. 

Section  110  of  the  Constitution  defines  a  general,  local 
imd  special  law  thus; /"A  general  law  within  the  mean- 
ing of  this  article  is  a  law  which  applies  to  the  whole 
State;  (in  which  section  106  is  included)  a  local  law  is 
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a  law  which  applies  to  any  political  subdiviaion  or  sub- 
divisions of  the  State  less  than  the  whole;  a  special  or 
private  law  within  the  meaning  of  this  article  is  one 
which  applies  to  an  individual^  association  or  corpora- 
tion." 

The  term  "cjeneral  law,"  and  "special  and  loeallaw,'' 
were  used  in  the  Constitution  of  1875,  §  §  23,  24,  25,  50, 
and  this  court  had  occasion  before  this  present  Consti- 
tution was  adopted  to  define  the  meaning  of  a  general 
law. 

The  term  in  the  two  Constitutions  is  identical  in 
meaning.  The  court  said,  "In  specifying  the  limita- 
tions upon  the  powers  of  the  legislative  department, 
(Art.  IV.  §  §  23,  24,  25  and  50,)  the  Constitution  uses 
the  term  ^general  laws.'  A  proper  construction  of  these 
constitutional  provisions  would  exclude  the  definition 
of  a  ^public  statute'  as  distinguished  from  a  general 
statute,  that  is  a  statute  operating  upon  the  public 
within  the  limits  of  a  locality,  lees  than  the  whole  State. 
The  terms,  ^general  law'  and  'public  law'  are  frequently 
used  synonymously,  but  they  are  not  the  equivalent  oi 
each  other.  Every  general  law  is  necessarily  a  publi*. 
law,  but  every  public  law,  as  defined,  is  not  a  general 
law.  A  'general  law',  as  used  in  our  constitution,  is  a 
law  which  operates  throughout  the  State,  alike  upon 
all  the  people  or  all  of  a  class.  *  «  *  •  *  Any 
law  affecting  the  public  within  the  limits  of  the  county, 
or  community,  would  be  a  public  law,  though  not  a  gen- 
eral law  within  the  meaping  of  our  constitution.  The 
effect  of  a  statute,  more  than  its  wording  or  praseology, 
must  determine  its  character  as  a  public,  general,  special 
or  local  statute." — Holt  v.  Muifor  and  Aldcrmcii  of  Bir- 
imtufhanu  111  Aln.  372-3. 

It  has  been  said  "The  term  'local'  as  applied  to  statutes 
is  of  modern  origin,  and  is  used  to  designate  an  act  which 
operates  only  within  a  single  city,  county  or  other  par- 
ticular diAisicm  or  place,  and  not  throughout 
the  entire  legislative  jurisdiction.  In  this  sense,  the 
term  'local'  is  the  antithesis  of  'general'." — 26  Am.  & 
Eng.  Encv.  Law,  (2ncl  ed.)  532;  Htate  r.  Chambers,  93 
N.  C.  600;  Kerrifjan  v.  Force,  68  N.  Y.  381. 
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In  a  recent  decision,  after  much  deliberation,  we  held, 
that  a  law  is  local,  within  the  meaning  of  the  Constitu- 
tion, if  it  applies  to  less  than  the  whole  state,  although 
its  purpose  may  be  to  establish  a  court  which  may  have 
indirect  bearing  upon  the  whole  state. —  Wallace  v,  Jef- 
fersofi  county,  37  Sou.  321.  This  is  eminently  true  of  the 
citj'  courts  established  in  different  counties  of  this  state, 
constituting  as  they  do,  important  agencies  in  the  ad- 
ministration of  justice  in  the  state,  applicable  to  all  the 
people  in  the  state,  who  come  within  their  jurisdiction, 
and  yet,  no  one  can  be  heard  to  say,  that  the  several  acts 
by  which  they  were  created,  were  general  or  other  than 
local  laws. 

The  framers  of-the  present  Constitution,  had  much  to 
do  with  local  laws,  and  specified  31  instances  in  which 
the  Legislature  should  not  pass  a  special,  private  or  local 
law. — §  104.  It  became  important,  therefore,  as  was 
supposed,  to  define  a  general,  local,  special  or  private 
law,  and  they  did  it  in  section  110,  having  in  mind,  it 
may  be  presumed,  the  definition  of  such  laws,  as  given 
by  adjudications,  especially  by  our  own  court.  It  ap- 
pears to  be  beyond  question,  as  has  been  suggested,  that 
when  the  Constitution  defines  a  genei-al  law  to  be  one 
that  applies,  to  the  whole  state,  and  that  a  local  law  is 
one  which  applies  to  any  particular  subdivision  or  sub- 
divisions of  the  state  less  than  the  whole,  it  has  reference 
to  statutes  in  their  territorial  application,  and  not  in 
their  subject-matter.  If  the  framers  had  designed  to 
make  this  so  plain  that  it  could  not  be  disputed,  it  is 
difficult  to  see  how  they  could  have  devised  language 
more  apposite  for  the  purpose,  than  the  very  language 
they  employed.  No  obscurity  or  ambiguity  has  been  or 
can  be  suggested  in  the  language  of  this  provision.  Such 
being  the  case,  there  is  no  room  for  constmcticm.  Pos- 
sible or  probable  meanings,  the  courts  are  not  at  lib- 
erty to  search  for.  All  arguments  drawn  from  incon- 
venience to  the  public,  or  from  a  supposed  lack  of  wis- 
dom or  even  foolishness,  on  the  part  of  the  framers  of 
the  Constitution  in  the  framing  of  such  a  provision,  are 
at  once  silenced.  "We  can  only  know  what  they  in- 
tended, from  what  they  have  said.  It  is  theirs  to  com- 
mand, ours  to  obey.     When  their  language  is  plain,  no 
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discretion  is  left  to  us.  We  have  no  right  to  stray  into 
the  mazes  of  conjecture,  or  to  search  for  imaginary  pur- 
poses."— Lehman  v.  Robinson,  59  Ala.  241;  iState  v.  Mc- 
Graw,  118  Ala.  166;  6  Am.  &  Eng.  Ency.  Law,  (2nd  ed.) 
921. 

The  fact  that  circuit  courts  are  of  constitutional  crea- 
tion, and  that  the  law  in  question  did  not  create  the 
court,  in  the  15th  circuit,  since  the  court  already  existed 
in  the  several  counties,  without  the  aid  of  the  statute, 
seems  to  be  without  force  on  the  question  at  issue.  The 
statute  did  not  attempt  to  create  the  court.  The  conten- 
tion is,  not  that  the  court,  a-s  a  circuit  court,  did  not 
exist,  but  in  the  effort  to  take  the  court  of  these  coun- 
ties out  of  circuits  to  which  they  properly  belonged 
under  the  general  law,  and  constitute  them  into  a  new 
and  additional  circuit,  was  an  act  of  local  l^islation  not 
forbidden,  if  done  according  to  the  provisions  of  the  Con- 
stitution, to  make  local  legislation  valid.  It  is  a  mis- 
take to  argue,  that  new  circuits  may  not  be  created  by 
local  legislation  if  done  under  and  not  offensive  to  the 
notice  provision.  If  the  statute  is  a  local  one,  as  we  hold 
it  is,  the  whole  of  the  defendant's  difllculty  grows  out  of 
the  fact,  that  the  required  notice  of  an  intention  to  apply 
for  the  passage  of  the  law  was  not  given,  and  not  from 
the  fact  that  such  legislation  may  not  be  had  when  th^ 
requirements  of  the  Constitution  therefor,  are  complied 
with.  According  to  reason  and  authority,  we  conclude 
that  the  statute  was  a  local  one. 

Not  much  remains. to  be  said,  as  to  the  want  of  notice 
of  an  intention  to  apply  for  the  passage  of  the  law.  The 
tenns  of  the  Constitution  above  quoted  are  plain  and 
mandatory,  that  no  local  law  shall  be  passed  on  any  sub- 
ject vvless  the  prescribed  notice  is  given,  /it  is  argued, 
that  the  legislature  is  commanded  by  the  Constitution 
to  divide  the  state  into  convenient  circuits,  and  that  this 
necessarily  means  the  exercise  of  legislative  discretion 
in  the  premises,  and  that  when  a  duty  is  laid  upon  the 
legislature  to  enact  legislation  of  a  particular  character, 
the  notice  provision  is  not  applicable.  But  this  is  not 
a  sound  construction  of  the  notice  provision.  It  is  too 
broad.  It  is  the  duty  of  the  state  -by  general  law-  to  di- 
vide the  state  into  convenient  and  proper  circuits  and 
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to  adopt  local  legislation,  even,  to  that  end,  when  all 
the  conditions  for  the  adoption  of  such  measures  are 
complied  with,  and  it  seems  proper  that  it  should  be 
done.  Discretion  may  exist  when  duty  is  imposed,  how- 
ever, when  the  manner  of  its  exercise  is  not  forbidden 
and  the  duty  is  not  prescribed  in  mandatory  terms. 
While  it  was  the  duty  of  the  Legislature  to  pass  the  law 
in  question,  if  it  appeared  to  be  the  wise  thing  to  do,  yet 
it  could  never  have  been  its  duty  to  adopt  the  measure 
without  a  compliance  with  the  notice  provision./  The  ar- 
gument on  this  point  seems  to  proceed  on  the  line,  tliat 
is  was  the  imperative  duty  of  the  state  to  adopt  the  meas- 
ure, and  it  was  not  limited  by  the  notice  provision.  But 
no  such  duty  as  that  is  required,  and  the  argument 
breaks  down  at  this  point.  The  Legislature  might  well 
have  refused  to  enact  the  measure,  on  the  supposed  idea 
that  it  was  better  for  the  counties  composing  the  new 
circuit,  to  have  their  courts  held  under  the  old  and  gen- 
eral law,  dividing  the  state  into  convenient  circuits. 
The  fact  that  the  state  could  not  be  required  to  give  the 
notice,  is  of  no  importance.  If  the  state  could  not  pass 
the  law  without  the  notice,  then  it  would  have  to  be 
given  by  some  one  before  the  state  could  properly  act, 
and  the  apprehension  need  never  be  indulged  that  those 
concerned  for  such  legislation  will  not  give  the  necessary 
notice.  I^it  be  said,  as  it  has  been,  that  great  evils  may 
overtake  the  state,  if  notice  be  required  in  a  case  of  this 
kind,  the  reply  is,  it  might  not  be  difficult  to  show  that 
greater  ones  may  arise,  if  it  is  not  required. 

Decisions  of  other  courts  have  been  brought  forward, 
tending  to  sustain  the  contentions  of  the  defendant. 
AVhether  the  constitutional  and  statutory  provisions  of 
those  states  bearing  on  the  question,  are  the  same  as  ours, 
w^e  need  not  stop  to  consider.  It  is  sufficient  to  say  df 
our  Constitution,  that  its  terms  are  so  plain  and  manda- 
tory, we  feel  closed  by  its  provisions,  and  can  discover 
no  escape  from  holding  the  law  to  be  unconstitutional. 
A  proper  judgment  of  ouster  of  defendant  from  office  he 
claims  to  hold,  will  be  entered. 

Ouster  awarded. 

McClellan,  C.  J.,  Simpson  and  Anderson,  J.  J.,  con- 
curring. 

Tyson^  Dovv^dell  and  Denson^  J.J.,  dissenting. 
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Continental  Insurance  Co.  v.  Parkes. 

Action  upon  Fire  Insurance  Policy. 

1.  Pleading  and  practice;  what  plea  insufficient. — A  plea  filed  to 

a  complaint  upon  a  fire  insurance  policy  which  merely  alleges 
that  the  plaintiff  ought  not  to  recover  in  the  action  upon  the 
contract  sued  on  by  reason  of  anything  alleged  in  the  com- 
plaint is  demurrable  because  it  neither  denies  nor  confesses 
and  avoids  the  allegations  of  the  complaint. 

2.  Same;  same;  pleas  alleging  concliLSions  of  law  and  not  state- 

nj^ent  of  facts. — In  an  action  upon  a  fire  insurance  policy  a 
plea  alleging  that  in  and  by  the  terms  of  the  policy  it  is  pro- 
vided that  the  contract  may  be  cancelled,  and  that  in  accord- 
ance with  the  terms  of  the  policy  In  regard  to  cancellation 
the  said  policy  was  cancelled  by  the  defendant  before  the  loss 
occurred,  merely  alleges  the  conclusions  of  the  pleader 
and  is  demurrable  for  failing  to  set  out  the  terms  of 
the  policy  sued  on  so  that  the  court  could  determine  the  right 
of  defendant  to  cancel  and  thereby  terminate  its  liability 
thereon. 

3.  Same;  same. — A  plea  alleging  that  defendant  did  not  issue  any 

policy  to  plaintiff  but  that  it  did  issue  one  to  pJaintifF's  hus- 
band which  subsequently  was  cancelled  and  surrendered  is  a 
plea  of  non  est  factum  and  must  be  sworn  to. 
4  Same;  same;  when  plea  insufficiently  alleges  notice  to  assured  of 
intention  to  cancel  polk'y. — In  an  action  upon  a  fire  insurance 
policy  oce  of  defendant's  pleas  alleged  that  the  policy  was 
originally  issued  to  the  husband  of  the  plaintiff  and  loss  if 
any,  was  made  payable  to  R.  M.  as  mortgagee  as  his  interest 
might  appear.  That  afterwards  said  R.  M.  returned  said  policy 
to  defendant's  agent  and  had  same  changed  so  that  plaintiff 
became  the  assured  and  J.  M.,  the  wife  of  the  said  R.  M..  was 
named  as  mortgagee  and  loss,  if  any,  made  payable  to  her  as 
such  mortgagee  as  her  interest  might  appear,  and  that  the 
said  J.  M.  then  took  possession  of  said  policy  and  it  was  not 
thereafter  in  the  possession  of  the  plaintiff.  That  by  the  terms 
of  said  policy  defendant  on  notice  for  the  space  of  five  days 
had  the  right  to  cancel  said  policy  and  that  subsequently  said 
defendant  did  give  notice  to  the  said  J.  M.  that  it  would 
cancel  said  policy  and  the  said  J.  M.  thereupon  surrendered 
said  policy  to  the  defendant  and  the  same  was  cancelled  by 
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defendant  before  the  loss  occurred.  Held:  that  said  plea  is 
fatally  defective  in  failing  to  show  notice  to  the  assured  of 
defendant's- intention  to  cancel  the  policy.  Held  further,  that 
notice  to  the  mortgagee  would  not  be  sufficient  notice  to  en- 
title  defendant  to  cancel,  but  such  notice  must  have  been  to 
assured. 
6.  Same;  sartDe;  right  of  Insurance  Company  to  cancel  policy  strict- 
ly construed  against  Company. — A  provision  in  an  insurance 
policy  reserving  to  the  insurer  a  right  to  cancel  same  is 
strictly  construed  and  the  conditions  imposed  upon  it  with 
respect  to  giving  notice  of  cancellation  must  be  strictly  per- 
formed. 

6.  Same;  same:   what  sufficient  notice  of   loss   to  an  insurance 

company. — ^Where  a  policy  of  insurance  provides  that  if  a 
fire  occur  the  insured  shall  give  immediate  notice  of  any  loss 
thereby  in  writing  to  the  company,  an  allegation  that  the 
insurance  company  had  actual  notice  of  the  loss  within  forty- 
eight  hours  after  the  fire  is  not  a  sufficient  allegation  of  notice 
by  the  insured. 

7.  What  considered  not  a  waiver  of  provision  in  policy  requiring 

notice  of  loss. — Where  a  policy  of  insurance  provides  that  if 
a  fire  occurs  the  insured  shall  give  immediate  notice  of  any 
loss  thereby  In  writing  to  the  Company,  a  statement  by  the 
local  agent  of  the  Company  to  the  assured  that  the  policy  had 
been  cancelled  before  the  loss  and  that  the  Company  denied 
liability  thereunder  does  not  constitute  a  waiver  by  defend- 
ant of  the  notice  required  by  the  policy  unless  the  agent  had 
authority  to  bind  the  Company  by  his  statement. 

8.  Statutory   provision    that   Insurance   Company   belonging   to   a 

tariff  association  pay  penalty  not  unconstitutional. — Section 
2G19  of  the  Code  of  Alabama  providing  that  in  case  of  loss  an 
insurance  policy  issued  by  an  insurer  who  belonged  to  or  was 
a  member  of  or  in  any  wise  connected  with  any  tariff  asso- 
ciation or  such  like  thing  by  whatever  named  called,  etc., 
Shan  be  construed  to  mean  that  the  assured  or  beneficiary 
thereunder  may  in  addition  to  the  actual  loss  or  damage  suf- 
fered recover  25  per  cent,  of  the  amount  of  such  actual  loss, 
any  provision  or  stipulation  to  the  contrary  in  the  policy  not- 
'withstanding  is  a  legitimate  exercise  of  the  police  power  of  the 
State. 

9.  Same. — Such  statutory  provision  is  not  violative  of  the  consti- 

tutional provision  for  sinerling  out  particular  persons  or 
corporations  and  discriminating  against  them. 

10.  Same;  said  provision  avpHes  to  foreign  Insurance  Companies 

as  well  as  domestic. — The  fact  that  the  insurer  happens  to  be 
a  foreign  corporation  does  not  render  the  provision  uncon- 
stitutional or  void  as  to  it. 
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11.  Same;  same;  insurance  companies  are  not  engaged  in  inter-state 

commerce. — Insurance  companies  organized  in  other  states 
and  issuing  policies  in  this  State  are  not  engaged  in  inter- 
state commerce,  nor  are  the  contracts  of  insurance  entered 
into  by  such  companies  in  this  State  inter-state  transactions. 

12.  Authority   of  agent   to   waive  written  notice  provided  for  in 

policy;  when  such  authority  question  of  fact  for  the  jury. 
Where  the  local  agent  of  an  insurance  company  performs  acts 
at  various  times  not  expressly  conferred  by  the  instrument 
appointing  it  as  agent  and  such  acts  were  recognized  by  the 
principal  as  within  the  authority  of  the  agent  and  were  not 
repudiated  by  it,  it  is  a  question  of  fact  for  the  jury  to  de- 
termine whether  or  not  the  a.^ent  had  authority  to  waive 
for  defendant  company  a  provision  in  the  policy  requiring 
written  notice  of  loss  to  be  given  immediately  after  a  fire 
occurred. 

13.  Same;  what  sufficient  waiver  of  notice. — If  the  local  agent  had 

authority  to  bind  its  principal  a  distinct  denial  of  defendants 
liability  because  the  policy  had  been  cancelled  would  be  a 
waiver  of  notice  and  proof  of  loss  required  of  the  assured 
by  the  policy. 

Appeal  from  the  City  Court  of  Birmingham. 

Tried  before  the  II on.  William  W.  Wilkeb^on. 

This  action  was  brought  by  the  appellee  against  the 
appellant  to  recover  upon  a  policy  of  fire  insurance. 
The  defendant  pleaded  the  general  issue  and  in  addition 
thereto  manv  special  pleas  among  which  special  pleas 
were  the  following :  8.  "And  for  fuither  plea  in  this 
behalf  the  defendant  says  the  plaintiff  ought  not  to  re- 
cover in  this  action  upon  the  contract  sued  on  by  reason 
of  anything  alleged  in  the  complaint. 

9. — And  for  further  answer  this  defendant  says  that 
in  and  by  the  terms  of  the  policy  described  in  the  com- 
plaint it  is  provided  that  the  contract  named  in  the  C(nn- 
plaint  may  be  cancelled.  And  this  defendant  says  that 
in  accordance  with  the  terms  of  said  policy  in  regard 
to  canceliaMon,  this  defendant  before  the  loss  described 
in  the  complaint  had  occurred  had  cancelled  and  taken 
up  the  said  policy  and  it  was  no  longer  in  force,  where- 
fore this  defendant  Fays  that  plaintiff  ought  not  to  have 
and  recover  in  this  action. 
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10. — ^And  for  the  further  answer  to  the  complaint  this 
defendant  says  that  it  never  did  issue  any  policy  to 
Margaret  N.  Parkes,  the  plaintiff;  that  it  did  issue  to 
one  A.  B.  Parkes  a  policy  of  insurance  of  date  October 
29th,  1898,  upon  a  certain  dwelling  house  and  furniture 
therein,  with  condition  loss  if  any  payable  to  Eobert 
Mauchlin,  mortgagee.  That  afterwards  the  said  policy 
on  the  demand  of  this  defendant  notice  of  cancellation 
having  been  previously  given  was  surrendered  on  to-wit, 
the  1st  day  of  September,  1899,  to  this  defendant  and 
was  duly  cancelled  and  returned  to  this  defendant  and 
defendant  says  that  for  to-wit  thirty  days  prior  to  the 
loss  named  in  the  complaint  there  was  no  policy  issued 
by  it  in  force,  Vv^herefore  this  defendant  says  that  plaintiff 
ought  not  to  have  and  recover  by  reason  of  any  transac- 
tion in  regard  to  said  policy  of  insurance. 

15. — Defendant  says  for  answer  to  the  complaint  that 
on  to-wit,  Nov.  Ist,  1898,  this  defendant  issued  to  one 
A.  B.  Parkes  a  policy  as  described  therein  upon  the  prop- 
erty mentioned  in  the  complaint  upon  his  two  story 
house  valued  at  $1,8C0.00  and  upon  the  furniture  therein 
valued  at  |1,000.00,  the  said  A.  B.  Parks  being  then  the 
husband  of  plaintiff,  that  in  and  by  the  terms  of  the  said 
policy  *loss  if  any  made  payable  to  Robert  Mauchlin  as 
mortgagee  as  his  interest  might  appear,  that  afterwards 
on  to-wit,  Nov.  25th,  1898,  the  said  Robert  Mauchlin 
came  into  the  office  of  the  agent  of  defendant  in  Birming- 
ham, Alabama,  bringing  said  policy  with  him,  and  stated, 
that  M.  N.  Parks  was  the  ov^ner  of  the  property  insured 
and  that  the  name  of  the  mortgagee  was  Janette  Mauch- 
lin and  then  and  there  the  secretary  of  defendants  agent 
one  Charles  Mell,  at  the  instance  of  said  Robert  Mauch- 
lin the  said  Mell  then  and  there  having  authority  of  the 
defendant  to  do  so  attached  to  the  face  of  said  policy  a 
green  printed  slip,  stating  in  effect  that  M.  N.  Park:^ 
should  be  the  name  of  the  assured  and  that  loss,  if  any, 
payable  to  Mrs.  Janette  Mauchlin  as  her  interest  may 
appear,  that  there  was  then  present  only  the  said  Robert 
Mauchlin  and  the  said  Mell,  that  said  Robert  Mauchlin 
took  away  with  him  the  said  policy  so  changed,  and 
defendant  says  that  thereafter,  the  said  Janette  Mauch- 
lin kept  possession  of  said  policy  of  insurance  and  it  was 
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not  thereafter  in  the  possession  of  plaintiff;  that  by  the 
(eims  of  said  policy  defendant  on  notice  for  the  space  of 
five  days  had  the  right  to  cancel  said  policy,  and  that 
defendant  on  to-wit,  August  24th,  1899,  gave  notice  to 
Janette  Mauchlin  that  it  would  cancel  said  policy,  and 
on  to-wit  September  1st,  1899,  on  demand  of  the  defend- 
ant the  said  Janette  Mauchlin  the  mortgagee  named  in 
i\\e  said  policy  so  altered  surrendered  said  policy  to  the 
i^'fendant  and  the  same  was  by  this  defendant  duly 
rancelled. 

Wherefore  defendant  says  that,  at  the  time  when  the 
said  property  alleged  to  have  been  insured  was  burned 
the  said  policy  was  not  in  force  and  plaintiff  ought  not 
to  recover." 

There  was  evidence  introduced  tending  to  show  .hat 
the  local  agent  of  the  defendant  company  had  at  various 
times  performe<l  acts  not  expressly  conferred  by  the  in- 
strument ai)pointing  it  as  agent,  which  acts  were  not 
repudiated  by  the  defendant  company.  There  was  evi- 
dence also  introduced  on  behalf  of  the  plaintiff  which 
tended  to  show  that  the  defendant  company  was  con- 
nected with  or  a  member  of  a  tariff  making  association. 
Th(^re  was  other  evidence  introduced  on  behalf  of  defend- 
ant tending  to  show  that  it  was  not  a  member  or  in  any 
wise  connected  with  any  such  association. 

There  were  verdict  and  judgment  in  favor  of  the  plain- 
tiff. The  defendant  appeals  and  assigns  as  error  the  sev- 
eral rulings  of  the  trial  court  to  which  exceptions  were 
reserved. 

Ward  &  IToughton,  for  appellant.  ( No  brief  came  to 
the  hands  of  the  reporter.) 

White  &  Sons,  contra. — ^Where  conditions  are 
pleaded  they  must  be  clearly  and  distinctly  averred. 
("hitty  on  Pleading,  Volume  2,  page  367,  16*^Ed.;  Enc. 
PI.  &"  Prac.  Vol.  2,  page  422 ;  Mead  v.  Hughes^  15  Ala. 
141. 

The  plea  averring  that  the  policy  by  its  terms  could 
be  cancelled  after  giving  five  days  notice  allegjes  that 
defendant  had  cancelled  it  without  giving:  such  notice 
to  the  assured,  and  is  not  sufficient. — 1  Biddle  on  Ins. 
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section  372;  2nd  May  on  Ins.  section  356a.  Notice  of 
cancellation  mu«t  be  unambiguous  and  must  show  an 
unconditional  and  fixed  determination  to  cancel  and  not 
a  mere  desire  to  cancel. — 1st.  Biddle  on  Ins.  section  371. 

Section  2619  of  the  Code  is  valid  and  not  unconstitu- 
tional. Tiedeman  on  Limitation  of  Police  Power,  paj?e 
251-315;  ^^fatc  v.  Phipps,  50  Kan.  6!)9,  31  Pac.  1078,  18 
L.  R.  A.  657,  34  Am.  St.  Rep.  152 ;  Hartford  F.  Ins.  Co, 
t\  Raymond,  (Mich.)  38  N.  W.  Rep.  474;  Ymmghlood  v, 
Bgliam.  T,  <&  S,  Co.,  95  Ala.  521 ;  Am.  Ins.  Co.  of  Chicogo 
V.  Isaac  i^tay,  (111.)  I.  N.  W.  Rep.  877;  Stripling's  case, 
113  Ala.  120;  Am.  Co.  v.  Western  Co.,  67  Ala.  2(5;  Mo^rt- 
gage  Co.  v.  Ingram^  91  Ala.  340 ;  Collier  v.  Dams,  94  Ala. 
45is ;  Ex  Parte  Byrd,  84  Ala.  17 ;  Steiner  v.  Ray,  84  Ala. 
93 ;  Cook  v.  State,  110  Ala.  40;  Mnnn  v.  Illinois,  94  U.  S., 
113;  Ilnited  States  v.  Jellico,  46  Fed.  Rep.  432,  12  L.  R. 
A.  753;  State  v.  Firemen's  Ins.  Co.,  152  Mo.  1. 

That  no  Federal  question  is  involved,  and  that  this 
statute  is  not  violative  of  the  Federal  Constitution, ^ee, 
Paul  v.  Virginia,  8  Wall.  168 ;  Oshorne  v.  Mobile,  16  Wall. 
479;  Mnnn  v.  Illinois,  94  U.  S.  113;  Steiner  v.  Ray,  84 
Ala,  1?3;  Merriman  v.  Know,  99  Ala.  94. 

Notice  of  loss  g\ver\  to  local  ajijent  of  defendant  com- 
pany was  sufficient  notice  to  the  company;  Syndicate 
Ins.  Co.  V.  Catchings,  104  Ala.  176;  Biddle  on  Ins.  Vol. 
2,  Sec.  1073-1078;  Nichol  v.  Ins.  Co.,  144  Mo.  420;  Wad- 
ham  r.  Western  Ins.  Co.,  117  Mic'li.  514;  Bemero  v.  Ins. 
Co.,  4  Pac.  Rep.  382;  German  Fire  Ins.  Co.  v.  Stetrart, 
(Ind.)  42  N.  E.  Rep.  286;  Federal  cases  Number  1321, 
14  Blatch.  422:  Harnden  v.  Milwaukee  Ins.  Co.,  (Mass.) 
41  N.  E.  Rep.  658;  16  Am.  &  Eng.  Enc.  of  Lav/,  2nd  Ed. 
942  b  and  cases  cited. 

TYSON,  J. — Action  on  policy  of  fire  insurnnce. 

To  the  complaint  the  defendant  interposed  the  plea  of 
the  j2:enernl  issue  and  a  number  of  special  pleas.  Plea 
8  to  which  a  demurrer  was  sustained  neither  denies  nor 
confesses  and  avoids  the  allegations  of  the  complaint. 
The  demurrer  wa^  nroperlv  sustained  to  it. 

Plea  9  was  also  faulty  in  not  settinc:  out  the  terms  of 
the  policy  sued  on,  so  that  the  court  could  determine 
the  right  of  defendant  to  cancel  it  and  thereby  terminate 
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its  liability  thereon.  Whether  the  Cancellation  asserted 
was  in  accordance  with  the  terms  of  the  policy  was  a 
question  of  law,  and  the  court  could  not  decide  that  ques- 
tion unless  the  terms  of  the  policy  under  which  defendant 
asserted  its  right  of  cancellation  were  set  out  in  the  plea. 
Hardy  v,  Br,  Bank,  15  Ala.  727 ;  Mead  v.  Hughes,  lb.  141. 

riea  10  was  in  substance  and  legal  effect  a  plea  of  nan 
CHt  factum  and  was  not  sworn  to.  The  complaint  is  in 
Code  form  and  implies  an  action  in  the  name  of  the  as- 
sured mentioned  in  the  policy  issued  to  the  plaintiff. — 
Feihelman  v,  M.  F.  L  Co,,  108  Ala.  180. 

It  appears  from  the  averments  of  the  fifteenth  plea 
that  by  the  terms  and  conditions  of  the  policy  the  defend- 
ant reserved  the  right  to  cancel  it  upon  giving  the  assured 
five  days  notice.  It  is  also  shown  by  the  plea  that  the 
property  insured  was  the  property  of  the  plaintiff,  and 
that  she  was  named  in  the  policy  as  the  assured,  and  it  is 
not  averred  that  notice  of  cancellation  was  given  to  her 
by.  defendant.  On  the  contrary  the  notice  was  only  given 
to  Janette  Mauchlin  who  was  named  as  mortgagee  to 
whom  "loss  was  payable  as  her  interest  mipfht  appear." 
It  does  not  appear  what  was  the  amount  of  her  mortgage 
debt,  if  that  Avere  important,  or  that  defendant  had  the 
right  under  the  policy  to  give  the  notice  to  Mrs.  Mauch- 
lin as  the  representative  of  the  assured,  the  plaintiff,  or 
that  she  had  the  right  to  surrender  it  for  cancellation 
without  the  consent  or  authority  of  plaintiff.  For  clearly 
the  facts  alleged  cannot  be  construed  that  Mrs.  Mauch- 
lin was  plaintiff's  agent  in  respect  to  surrendering  the 
policy  or  receivinu  the  notice. 

The  fact  that  she  had  possession  of  the  policy,  we  ap- 
prehend, did  not  confer  upon  her  the  right  to  surrender 
it  for  cancellation  v/ithout  the  consent  of  plaintiff. 

It  is  true  the  text  in  16  Am.  &  Eng.  Ency.  Law  (2nd 
ed.)  p.  873,  relied  upon  by  appellant  as  sustaining  the 
sufficiency  of  the  plea  lays  down  broadly  the  rule  that 
"when  by  the  terms  of  the  policy  the  loss  is  made  paya- 
ble to  a  mortgagee  of  the  insured  premises,  notice  to  such 
mortsragee  of  the  cancellation  of  the  policy  is  sufficient 
and  it  is  alpo  not  necessary  to  notify  the  owner."  The  only 
authority  cited  to  support  this  proT)osition  is  the  ca^^e  of 
MevJlerv.  S.  F.  L  Co.,  87  Pa.  309.    An  examination  of 
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that  case  discloses  that  it  does  not  support  the  proposi- 
tion. There  the  policy  authorized  the  defendant  to  give 
the  notice  to  the  "assured  or  his  representatives."  The 
court  Jield  that  under  the  policy  the  mortgagee  was  the 
'^representative"  of  the  assured  and  that  defendant  had 
the  right  to  give  the  notice  to  him,  which  in  no  wise  con- 
travenes the  i)rinciple  universally  recognise,  that  the 
right  in  the  defendant  to  cancel  the  policy  is  strictly 
construed  and  the  condition  imp'^ised  upon  it  witb  respect 
to  giving  notice  of  cancellation  must  be  strictly  per- 
formed.— 1  Biddle  on  Insu.  368;  1  May  on  Insu.  367,  et 
seq;  16  Am.  &  Eng.  Ency.  Law  (2nd  ed.),  p.  873;  2 
Joyce  on  Insu.  §  1660. 

The  13  and  14  replications  were  amended  so  as  to  meet 
the  demurrers  interpostnl  to  each  of  them.  After  amend- 
ment they  were  not  demurred  to. 

The  3rd  plea  sets  up  that  plaintiff  did  not,  before  the 
commencement  of  the  suit,  give  notice  to  the  defendant  in 
writing  of  the  loss  as  required  by  a  term  of  the  policy; 
and  the  4th,  that  plaintiff  did  not  give  immediate  notice 
to  defendant  in  Avriting  of  tSie  loss  as  required  by  the 
policy.  The  provision  of  the  policy  with  respect  to  notice, 
is  in  this  language:  "If  a  fire  occur  the  insured  shall 
give  immediate  notice  of  any  loss  thereby  in  writing  to 
the  company,"  etc. 

The  16th  replica ticm  to  these  pleas  simply  avers  that 
defendant  had  actual  notice  of  the  loss  within  forty-eight 
hours  after  the  fire.  It  will  be  observed  that  it  is  not 
averred  how  the  actual  notice  was  by  the  defendant  ac- 
quired, whether  by  information  given  by  the  assured  in 
writing  or  otherwise  or  by  acquiring  the  information 
from  a  stranger  or  by  an  agent  of  the  company  visiting 
the  "scene  of  the  fire"  or  in  some  other  way.  Con- 
struing the  replication  most  strongly  against  the  pleader, 
as  we  must  do,  it  cannot  be  held  that  the  notice  was  ac- 
quired in  the  manner  provided  by  the  policy,  but  as  as- 
certaining broadly  that  knowledge  on  the  part  of  the  de- 
fendant of  the  loss  in  whatever  manner  acquired,  ex- 
cused the  giving  of  the  written  notice  of  the  less  by  the 
assured.  It  does  not  attempt  to  set  up  a  waiver  by  de- 
fendant of  the  notice  which  the  assured  bound  itself  to 
give.     The  fact  that  the  company  knew  of  the  loss  did 
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not  excuse  the  giving  of  the  notice  within  a  reasonable 
time. — 2  Ward  on  Fire  Insu.  p.  939 ;  1  Joyce  on  Insu. 
§  576.  The  replication  was  clearly  insufficient  and  the 
demurrer  interi)ose(l  to  it  should  have  been  sustained. 

It  is  however  insisted  by  appellee  that  the  overruling 
of  the  demurrer  was  inocuous.  This  seems  to  be  predi- 
cated upon  the  theory  that  the  averments  of  the  13th  and 
14th  replications,  as  amended,  were,  as  a  matter  of  law, 
undisputedly  established  by  the  evidence. 

It  is  true  the  evidence  does  show  that  plaintiff's  hus- 
band, acting  as  her  agent  gave  verbal  notice  of  the  loss 
to  tJhe  local  agent  of  defendant  who  issued  the  policy, 
and  that  in  a  conversation  between  them  on  that  occasion 
something  was  said  by  defendant's  agent  about  the  policy 
having  been  cancelled.  But  what  was  said  was  a  matter 
of  dispute  between  them  on  the  trial.  If  the  agent's 
version  of  that  conversation  be  the  true  one,  clearly  nei- 
ther of  the  replications  can  be  said,  as  matter  of  law,  to 
have  been  proven. — Queen  Insu.  Co,  v.  Ycnmg,  86  Ala. 
431.  Nor  do  we  mean  to  here  affirm  tlhat  if  plaintiflf's 
husband's  version  be  the  correct  one  that  the  replications 
were  proved.  If  his  statement  be  taken  as  true,  and  as 
showing  an  unqualified  denial  of  liability  of  the  com- 
pany on  the  part  of  the  agent,  whether  this  constituted 
a<  waiver  by  defendant  of  the  notice  required  to  be  given 
depends  upon  the  authority  of  tihe  agent  to  bind  it  by 
his  statement,  which  will  be  adverted  to  later  on  in  this 
opinion. 

It  is  not  insisted  that  the  other  replications  to  these 
pleas  to  wit;  15,  17,  19  and  20  were  proven  beyond  ad- 
verse inference.  It  follows,  therefore,  that  it  cannot  be 
declared  that  the  error  complained  of  was  not  injurious 
to  defendant,  ^ince  it  is  impossible  to  affirm  upon  which 
of  tihe  issues  of  fact  presented  by  the  several  replications, 
that  the  verdict  of  the  jury  was  responsive  to. 

The  19th  and  20th  replications  present  substantially 
the  same  issue,  viz;  that  defendant  was  not  entitled  to 
notice  or  proof  of  loss  on  account  of  its  violation  of  sec- 
tion 2619  of  the  Code,  by  belonging  to  or  being  connected 
with  a  tariff  rate  making  association.  The  objection 
urged  against  the  sufficiency  of  these  replications  is  that 
the  statute  is  unconstitutional.  The  statute  does  not 
Vol.  142. 
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create  an  absolute  liability  on  an  unoffending  insurance 
eomi>any,  nor  does  it  impose  a  penalty  for  making  a  de- 
fense in  the  courts.  It  deprives  all  persons  and  corpora- 
tions alike  engag(*d  in  the  business  of  fire  insurance  from 
demanding  certain  proof  to  he  made  by  the  insured  and 
imposes  a  penalty  as  a  consequence  of  its  violation. 
The  manifest  purpose  of  the  statute  was  to  prevent  mo- 
nopoly and  to  encourage  competition.  The  evil  thus  in- 
tended to  be  remiHlied  was  one  violative  of  public  policy 
as  definc^d  by  the  common  law.  The  statute  only  imposes 
a  i)enalty  on  what  was  already  offensive  to  public  policy. 
It  did  not  make  that  which  was  inncK'ent  an  offense, 
but  simply  provided  a  punishment  for  doing  that  which 
was  already  i)rolHbited.  In  other  words,  it  is  a  Intimate 
exercise  of  the  police*  power  of  the  State. — 1  Tiedeman  on 
State  &  Federal  (\mtrol  of  Persons  and  Property,  §  105. 
Nor  is  it  violative  of  the  constitutional  provision  for 
singling  out  i>articular  pers<ms  or  corporations  and 
discriminating  against  them.  It  applies  alike,  as  said 
above,  to  all  i)ersous  or  corporations,  domestic  or  foreign, 
engaged  in  the  business  of  fire  insurance. — Younghlaod 
r.  /?.  T.  ct  *V.  ro.,  95  Ala.  521;  O.  lusu,  Co.  v.  Daggs,  13P 
Mo.  382;  S.  i\  172  U.  S.  p.  557. 

Nor  is  it  of  conseciuence  that  the  defendant  is  a  foreign 
corporation.  The  state  has  the  power  to  prevent  foreign 
corporations  from  making  contracts  within  its  borders 
altogether  or  to  impose  such  terms  as  it  may  deem  expe- 
dient, provided  they  do  not  conflict  with  the  exclusive 
powers  of  congress. 

That  foreign  insurance  companies  are  not  engaged  in 
inter-state  commerce  is  too  well  settled  to  admit  of  dis- 
pute. 

As  said  by  the  Supreme  Court  of  the  United  States  in 
Paul  r.  yini'wia,  8  Wall.  168:  "The  policies  are  simple 
contra(»ts  of  indemnity  against  loss  by  fire,  entered  into 
lK»tween  the  corporation  and  the  assured,  for  considera- 
tion paid  by  th(»  latter.  These  contracts  are  not  arti- 
cles of  (*()mmer(*e  in  any  proper  meaning  of  the  word. 
They  are  not  subjects  of  trade  and  barter  offered  in  the 
market  as  something  having  an  existence  and  value  in- 
dependent of  the  parties  to  them.  They  are  not  commod- 
ities to  be  shipped  or  forwarded  from  one  state  to  anotfher 
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and  then  put  up  for  sale.  They  are  like  other  personal 
contracts  between  parties  Avhich  are  completed  by  their 
signatures  and  the  transfer  of  the  consideration. 

''Such  contracts  are  not  interstate  transactions,  though 
the  parties  may  be  domiciled  in  different  states."  The 
demurrer  to  the  replication  was  properly  overruled. 

This  disposes  of  all  assignments  of  error  insisted  on 
relating  to  rulings  on  pleadings. 

Manj^  written  Charges  refused  to  defendant  are  assign- 
ed as  error,  and  several  of  these  assignments  are  insisted 
upon.  But  we  will  not  undertake  to  pass  upon  them  in 
detail.  Suffice  it  to  say  that  under  the  evidence,  it  was  a 
question  for  the  jury  to  determine  whether  the  Birming- 
ham underwriters  agency  had  authority  to  waive  notice 
and  proof  of  loss. — liobinsmi  v.  Aetna  Insu.  Co.,  128 
Ala.  477. 

That  agency,  it  seems,  had  the  authority,  among  other 
tilings,  to  cancel  policies  of  insurance  issued  by  it  for  de- 
fendant ;  from  this,  and  other  acts,  done  by  the  agency, 
not  expressly  conferied  by  the  instrument  appointing 
it  as  agent,  and  recognized  by  its  principal  as  having 
authority  to  do,  it  was  open  to  the  jury  to  find  that  its 
agent  had  authoiity  to  deny  the  defendant's  liability  on 
account  of  the  policy  having  been  cancelled.  And  if  it, 
through  its  president  Smith,  made  a  distinct  denial  of 
defendant's  liability  (a  fact  to  be  ascertained  by  tihe 
jury),  because  the  policy  had  been  cancelled,  this  would 
be  a  waiver  of  the  notice  and  proof  of  loss  as  required 
of  the  assured  by  the  policy. 

Again,  under  the  evidence  whether  the  defendant  was 
in  any  wise  connected  with  a  traffic  rate  making  asso- 
ciation, in  violation  of  the  statute,  was  also  a  question 
for  the  jury. 

Reversed  and  remanded. 

McClellan,  C.  J.,  Simpson  and  Anderson,  J.J.,  con- 
curring. 
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State  ex  reh  Johnson  et  al.  v.  Mayor  & 
City  Council  of  Ensley. 

PrcHiecdings  in  tfie  Nature  of  Quo  Warr<mto, 

1  Quo  warranto;  does  not  lie  to  preverA  threatened  exercise  of  a 
franchise  unlawfully. — The  statu toiy  proceeding  in  the  nature 
of  quo  warranto,  as  provided  by  chapter  94  of  the  Code  of 
1896,  (p.966)  does  not  lie  to  prevent  the  threatened  usurpa- 
tion of  an  office,  or  the  treatened  exercise  of  a  franchise  un- 
lawfully. 

Appeal  from  the  City  Court  of  Birmingham. 

Heard  before  the  Hon.  (>harles  W.  Ferguson. 

The  proceedings  in  this  case  were  instituted  by  the 
filing  of  an  information  of  qvA)  loarranto  by  the  State  on 
the  relation  of  M.  M.  Johnson  and  others,  residents  of 
the  city  of  Ensley.  It  was  averred  in  the  petition  that 
by  an  Act  of  Sept.  30th,  1903,  (Local  Acts  1903,  p.  692), 
the  corporate  limits  of  the  city  of  Ensley  were  extended 
so  as  to  include  the  relators  as  citizens  of  said  city. 
That  embraced  within  this  territory  your  relators  and 
petitioners  reside,  some  of  them  ar(»  engaged  in  the  busi- 
ness of  merchandising,  and  the  others  in  various  legit- 
imate pursuits,  commensurate  with  their  means,  abili- 
ties and  tastes;  that  since  the  Ist  day  of  January,  1904, 
and  continually  up  to  the  time  of  the  filing  of  this  peti- 
tion, the  said  city  of  Ensley,  through  F.  G.  Fonville,  its 
city  tax  collector  and  treasurer,  acting  under  the  ordi- 
nances of  said  city,  and  through  the  instructions  of  its 
mayor  and  city  council,  has  approached  your  relators 
and  petitioners  for  the  purpose  of  collecting  a  license  or 
privilege  tax  for  the  year  1904,  which  said  license  or 
privilege  tax  had  been  levied  for  the  current  year  1904 
upon  the  various  businesses,  callings  and  vocations  car- 
ried on  in  said  city  of  Ensley,  by  the  inhabitants  thereof, 
and  in  some  of  which  your  relators  and  petitioners  were 
and  are  now  engaged ;  but  in  the  territory  herein  referred 
to  by  the  last  mentioned  amendment  to  said  charter; 
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that  said  city  of  Ensley,  through  its  treasurer  and  tax 
collector,  and  various  policemen  in  its  employ,  who  as- 
sume to  act  under  and  by  authority  of  said  ordinances  of 
the  city  of  Ensley,  and. who,  within  the  corporate  limits 
of  Ensley,  have  the  authority  they  assume  to  exercise 
ov^r  your  relators  and  petitioners,  have  on  divers  times 
and  occasions,  since  the  1st  day  of  January,  1904,  and 
up  to  the  time  of  the  filing  of  this  petition,  threatened 
your  relators  and  petitioners  with  arrest,  for  the  non- 
payment of  the  license  and  privilege  tax  alleged  to  have 
been  imposed  upon  your  relators  by  the  said  city  of  Ens- 
ley, through  its  mayor  and  city  council,  that  demand  has 
been  made  upon  your  relators  and  petitioners  for  the  li- 
cense and  privilege  tax  alleg^^  to  have  been  so  imposed, 
a  copy  of  which  ordinance,  imposing  tax  alleged  to  have 
been  so  imposed,  a  copy  of  which  ordinance,  imposing 
the  same  is  hereto  attached  mark(»d  '^Exhibit  C"  and  in 
so  far  as  it  is  material  hereto,  is  made  part  hereof,  with 
leave  to  refer  thereto  as  often  as  may  be  nt»cessary ;  your 
relators  and  petitioners  further  show,  allege  and  charge 
that  all  the  aforesaid  acts  of  the  said  city  of  Ensley,  F. 
(}.  Fonville,  as  tax  collector,  and  treasurer,  and  all  the 
threats  of  the  poli(!emen  of  said  city  of  Ensley,  in  refer- 
ence to  the  things  herein  complained  of,  and  the  orders 
of  the  executive  of  said  city  of  Ensley  to  enforce  and 
compel  payment  of  sdid  license  tax  and  privilege  tax,  in 
the  territory  referrcnl  to,  are  unlawful  and  without  au- 
thority of  law ;  that  all  said  acts,  doings,  threats  and  in- 
timidations, of  your  relators  and  petitioners  and  others, 
for  the  relief  of  whom  this  petition  is,  also,  filed,  by  the 
pei-scms,  and  each  and  all  of  them  afonn^iid,  are  mere 
usurpations,  contrary  to  law  and  without  authority;  in 
direct  violation  of  th(»  rights,  privileging  and  liberties  of 
the  public,  the  citizens  of  this  State,  and  particularly 
those  of  your  relators  and  petitioners;  your  relators  and 
petitioners  further  show  that  unless  this  court  intervenes 
by  the  proper  order,  the  arrests,  the  threats,  the  intim- 
idations and  hardships  incident  and  consequent  thereto 
will  be  inflicted  upon  them." 

It  was  then  averred  in  the  petition  that  this  Act,  ap- 
proved Sept.  30th,  1903,  was  unconstitutional  and  void 
for  many  reasons  assigned  in  the  petition.    Upon  the  peti- 
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tion  the  relators  prayed  that  the  mayor  and  city  council 
of  Ensley  be  required  to  show  by  wihat  law,  warrant  or 
authority  they  were  proceeding  to  exercise  the  rights, 
privileges  and  franchises  referred  to  in  the  petition;  and 
further,  that  they  show  why  a  judgment  should  not  be 
entered  declaring  that  they  were  unlawfully  exercising 
the  franchijies,  and  should  therefore  be  perpetually  en- 
joined from  doing  the  threatened  acts.  The  respondent 
moved  to  dismiss  the  petition  upon  the  ground  that  the 
facts  averrcHl  therein  do  not  entitle  the  relators  to  the 
judgment  prayed.  Upon  the  submissicm  of  the  cause  upon 
this  motion  the  court  rendered  a  decree  sustaining  the 
same,  and  ordered  the  petition  dismissed.  From  this 
decree  the  relators  appeal  and  assign  the  rendition 
thereof  as  error. 

W.  J.  Martin^  for  appellants. — The  attempt  of  mu- 
nicipal corporations  to  exercise  their  franchises  outside 
of  their  municipal  boundary  may  be  inquired  into  by  in- 
formation in  tSie  nature  of  quo  warranto,  or  by  injunc- 
tion, and  the  remedies  are  cumulative. — Dillon  on  Mu- 
nicipal Corp.,  $5  908 ;  Eafit  Dallas  b\  State,  73  Tex.,  370. 
Quo  warranto  to  test  the  right  of  a  legal  municipality 
to  exercise  jurisdicticm  over  certain  territory,  as  in  case 
of  the  attempted  extension  of  the  corporate  limits,  may 
be  brought  direct  against  the  municipality. — 23  A.  &  E. 
Ency.  of  L.,  ( 2d.  wl. )  622 ;  77w?  Proplc  v.  Oakland,  92  Cal. 
Gil ;  City  of  East  Dallas  v.  Htate,  73  Tex.  370 ;  The  People 
r.  A>onVi,  166  III.  370. 

ROMAiNE  BoYi),  contra. — "Quo  warranto  will  not  lie 
unless  there  is  an  actual  wrongful  possession  and  user 
by  the  respondent  of  the  oiBce  or  franchise  in  question. 
A  mere  claim  of  right  is  not  enough." — Amer.  &  Eng. 
Enc.  Law  Vol.  23  p.  601  &  cases  cited.  "Statutory  quo 
warranto  cannot  be  employed  to  test  the  legality  of  tSie 
oflficial  action  of  public  officers." — High  on  Extraordi- 
nary Remedies  §§ ;/>%A  ?'.  State,  (>9  Ala.  266. 

DO^DELL,  J. —  The  proceeairg  b;  qi  *>  narranlo,  or 
on  information  in  the  nature  of  quo  warranto,  is  regu- 
lated and  provid(»d  for,  in  this  stat«  by  our  statutes. 
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Chapter  94,  page  966  of  the  Code  of  1896,  provides  a  sys- 
tem as  to  procedure  and  remedy,  which  supersedes  and 
takes  the  place  of  the  common  law  remedy. — State  ex  rel 
Attorney 'Generai  v.  Elliot ^  117  Ala.  172.  The  proceeding 
in  this  case  must,  therefore,  be  considered  as  instituted 
under  the  statute. 

Municipal  corporations  are  expressly  excepted  from 
ffli^  provisions  of  §  341 7,  Cliap.  91  of  the  Code.  The  ques- 
tion then  is,  can  the  present  proceeding  be  maintained 
under  subdivision  1  of  §  3420.  Said  section  authorizes 
an  action  in  the  wamo  of  the  state  against  any  party  of- 
fending in  the  cases  mentioned  in  the  three  subdivisions 
thereunder.  Subdivision  1  reads  as  follows :  "When  any 
person  usurps,  intrudes  into,  or  unlawfully  holds  or  ex- 
ercises any  public  oflice,  civil  or  military,  or  any  fran- 
chise within  this  state,  or  any  office  in  a  corporation 
created  by  the  authority  of  this  state." 

It  is  to  be  observed,  that  by  the  language  employed, 
that,  it  is  the  actual  usurpation,  intrusion  into,  or  un- 
lawful holding  or  exercise  of  any  public  office  or  any 
franchise  within  the  state,  etc.,  that  the  statute  is  leveled 
against,  and  not  a  mere  claim  of  office  or  threatened 
usurpation,  or  threat(*ned  exercise  of  a  franchise  unlaw- 
fully. Waiving  consideration  of  the  question  as  to 
w^hether  a  municipal  corporation  as  such,  may  be  pro- 
ceeded against  under  said  section,  we  will  consider  the 
averments  of  the  information  as  to  their  sufficiency 
under  the  statute. 

The  incorporation  of  the  city  of  Ensley,  is  admitted  in 
the  information  filed  by  the  relators;  it  is  likewise  shown 
by  the  averments  thereof,  that  among  the  franchises  or 
powers  granted  under  the  charter,  is  Wie  power  to  levy 
tajres,  and  enact  licenses  or  privilege  tnx.  There  is  no 
pretense  of  any  usurpation  of  or  intrusion  into  office,  or 
any  unlawful  holding  of  office,  nor  is  it  averred  that  there 
has  been  any  unlawful  exercise  of  any  franchise.  The 
most  that  can  be  said  of  the  averments  in  the  informa- 
tion, is,  that  an  unlawful  exercise  is  threatened  of  the 
franchise  granted  under  the  charter.  And  this  charge 
is  based  upon  the  theory,  that  the  amendatory  act  of  the 
charter,  of  Septeml)er  30th,  1903,  extending  the  corporate 
limits  of  the  municipality  is  unconstitutional  and  void. 
Vol.  142. 
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The  relators  are  residents  of  the  territory  claimed  to  be 
brought  within  the  corporate  limits  of  the  municipality 
by  said  amendatory  act.  If  jt  be  conceded  Uhat  the  said 
act  is  void,  this  would  not  help  the  relator's  case,  since 
the  information  (Uily  charges  a  threatened  abuse  of  a 
franchise  or  grant  under  the  chartx^r,  that  may  never  be 
attempted  to  be  carried  out. 

Our  ccmclusion  is,  that  the  averments  of  the  informa- 
tion are  whollv  insufficient  under  the  statute  to  author- 
ize tllie  writ  of  quo  varranto,  and  the  court  committed 
no  reversible  error  in  dismisj^ing  the  information. 

Affirmed. 

Mc^Clellax,  (\,.T.,  Haralson  and  Drnson^  J.J.,  con- 
curring. 


hsLTigley  pt  al.  V.  Andrews. 

Bin  in  Equity  to  Foreclose  a  Mw^tgage, 

1.  Equity  pleading;  no  reversible  error  to  fail  to  pass  upon  a  de- 

murrer.— Where  a  bill  in  equity  is  not  subject  to  a  demurrer 
interposed  thereto,  the  fact  that  the  chancellor  omitted  to 
rule  upon  said  demurrer,  notwithstanding  it  was  embraced 
in  the  note  of  submission,  constitutes  no  error  prejudicial  to 
the  respondent. 

2.  Equity  pleading:  when  answer  of  one  of  defendants  can  he  con- 

sidered and  read  as  evidence. — As  a  general  rule,  the  answer 
of  one  defendant  is  not  good  against  another,  but  when  the 
right  of  a  complainant  as  against  one  defendant  is  only  pre- 
vented from  being  complete  by  some  question  between  the 
complainant  and  a  second  defendant,  the  answer  of  the  sec- 
ond defendant  may  be  considered  and  read  in  evidence. 

3.  Bill  to  foreclose  mortgage;  when  answer  of  the  assignor  of  the 

mortgage  will  he  considered  and  read  in  evidence  against  the 
mortgage. — Where  the  assignee  of  a  mortgage  files  a  bill 
against  both  the  mortgagor  and  assignor  to  foreclose  said 
-  mortgage,  and  execution  of  the  mortgage  Is  proved,  and  the 
assignor  by  answer  admits  the  assignment,  the  complainant 
will  be  entitled  to  a  decree,  notwithstanding  the  mortgagor 
may  deny  all  knowledge  of  the  assignment. 
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4.  Execution  of  written  instrument;  what  constitutes  duress  ren- 

dering instrument  voidable. — It  is  not  the  threat  of  a  criminal 
prosecution  in  any  case  that  constitutes  duress  which  is  deem- 
ed sufficient  to  avoid  contracts,  or  to  render  invalid  the  exe- 
cution of  a  written  instrument,  but  the  threat  of  criminal 
prosecution  must  be  of  such  a  nature  and  made  under  such 
circumstances  as  to  constitute  a  reasonably  adequate  cause 
to  control  the  will  of  the  threatened  person,  and  must  have 
that  effect,  and  the  acts  sought  to  be  voided  must  be  perform- 
ed by  said  person  while  in  such  condition. 

5.  Same;  duress;  ratification. — A  contract  made  under  duress  is 

only  voidable  and,  therefore,  the-  party  upon  whom  duress  has 
been  imposed  subsequently  recognizes  the  validity  of  the  con- 
tract involved,  either  by  making  payments  thereon  or  other- 
wise, he  will  be  held  to  have  elected  tfx  waive  the  duress  and 
ratify  the  contract. 

6.  Mortgage;  stipulation  for  payment  of  attorney's  fee. — The  pro- 

vision contained  in  a  mortgage  that  the  proceeds  of  the  sale 
from  the  mortgage  should  be  devoted,  first,  to  the  payment 
of  the  expenses  of  said  sale,  "including  a  reasonable  attorn- 
ey's fee  for  collecting  said  sum,  whether  by  foreclosure  of 
under  order  of  sale,  or  by  proceedings  in  court  or  otherwise," 
is  sufficient  to  authorize  the  allowance  of  an  attorney's  fee 
for  filing  a  bill  in  equity  to  foreclose  said  mortgage. 

Appeal  from  the  Chancery  Court  of  Tallapoosa. 

Heard  before  the  Hon.  Kichard  B.  Kblley. 

The  appeal  in  this  case  is  ])rosecuted  from  a  final  decree 
granting  the  relief  prajH^d  for  by  the  complainant.  The 
facts  of  the  case  necessary  to  an  understanding  of  the  de- 
cision on  tlie  present  appeal  are  sufficiently  stated  in  the 
opinion. 

JamEkS  W.  Strothkr,  for  appellant. — An  attorney's  fee 
cannot  be  allowed  for  a  foreclosure  in  equity  unless  there 
is  shown  a  necessity  for  resorting  to  that  mettiod. — Be- 
(Ml  v.  Mortyuf/e  Co.,  91  Ala.  325;  Am.  dc.  Mortgage  Co, 
r.  MrCaJl,  9«  Ala.  200.  Tlu^  defuse  of  duress  being  fully 
made  out,  respondent  Langley  was  entitled  to  a  decree 
dismissing  complainant's  bill;  a  contract,  the  execution 
of  which  was  induced  by  threats  of  criminal  prosecution 
and  imprisonment,  is  void;  and  it  makes  no  difference 
whether  the  threats  were  of  lawful  or  of  unlawful  impris- 
(mment,  this  is  e<iually  true. — Hartfm'd  Fire  Inn.  Co.  v. 
Vol.  142. 
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Kirkpatrick,  Dunn  d  f/a,  111  Ala.  456,  and  authorities 
therein  cited, — Morse  v,  \Voodw(yrth,  155  Mass.  251; 
\vhi(!li  is  eit(Hl  with  approval  and  (juoted  from  extensively 
in  the  above  ease  is  a  very  strong  authority  in  support 
of  the  contention  here  made  and  fully  supports  the  insis- 
tence of  th.e  appellant  on  this  point. — See  also  Brmcn  v. 
Pierce,  7  Wall.  (U.  S.)  215;  Fillniwn  v.  Ryan,  168  Past. 
484;  Heckmun  v.  Hwartz,  64  Wis.  48;  Phelps  v.  Zuschlay, 
34  Tex.  371. 

E.  M.  Olivkr,  eontra, — It  is  true  that,  as  a  rule,  the 
answer  of  a  dc^fendant  cannot  be  read  as  evidence  against 
a  co-defendant,  but  there  are  exceptions.  In  cases,  how- 
ever, where  the  right  of  the  plaintiff  as  against  one  de- 
fendant, is  only.  prevent(*d  from  being  complete  by  some 
questi(m  between  the  jilaintiff  and  a  second  defendant, 
the  plaintiff  is  permitteHl  to  read  the  answer  of  such  sec- 
ond defendant  for  the  purpose  of  completing  his  claim 
against  the  first.— 1  Dan.  Ch.  Pr.,  4  Ed.  842,  Chap.  22, 
sec.  1;  McLane  v.  Riddle,  19  Ala.  180;  Green  v.  Casey, 
70  Ala.  417.  The  evidence  is  not  sufficient  to  avoid  the 
mortgage  on  the  ground  of  duress. —  Wilds mith  v.  Tracy, 
80  Ala.  258. 

DENSON,  J.— On  the  161h  day  of  June,  1904,  W.  T. 
Ijangley  execut(»d  to  one  A.  11.  Slaughter,  his  note  under 
seal  in  the  sum  of  twenty-five  hundred  and  seventy-nine 
and  68-10')  dollars,  due  October  15th,  1894,  and  a  mort- 
gage on  certain  real  estate  to  secure  said  note. 

On  the  14th  day  of  September,  1904,  the  said  note  and 
mortgage  were  assigned  by  the  mortgagee  to  S.  M.  Inman 
vV:  (^)mpany.  On  the  9th*day  of  September,  1895,  S.  M, 
Inman  &  (Company,  assign wl  the  note  and  mortgage  to 
J.  E.  Andrews,  who  as  su(*h  assignee,  on  the  1st  day  of 
May,  1897,  fiUnl  the  bill  in  this  (*ase  for  the  purpose  of 
having  said  mortgage  foreclos(»d.  During  the  progress 
of  the  litigation,  J.  E.  Andrews  died,  and  the  cause  was 
revivcHl  in  the  name  of  Walter  Andrews  as  the  adminis- 
trator of  his  estate. 

W.  T.  Langley  and  A.  II.  Slaughter,  the  mortgagor  and 
mortgagee,  with  Sandy  Kow(%  Janu»s  ('arp(*nter,  Leonard 
Itainey,  T.  A.  Hicks  and  W.  T.  Slaughter  were  made  par- 
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ties  respondent  to  the  bill,  as  originally  filed,  it  being 
alleged  in  the  bill  that  the  five  last  named  persons  were 
in  possession  of  the  lands  involved  in  the  litigation;  that 
their  interest  was  unknown  but  was  subordinate  to  the 
mortgage. 

On  a  former  appeal,  it  was  held,  that  the  assignment 
made  of  the  mortgage  to  J.  E.  Andrews  by  S.  M.  Inman 
&  (Company,  was  not  in  nniuisite  form  to  convey  the  legal 
title  and,  therefore,  that  they  were  necessary  parties  to 
the  hUh— Langley  r.  AHdrnm,  132  Ala,  147.  The  bill 
was  thereupon  amended  by  making  S.  M.  Inman  &  Com- 
pany and  the  individuals  c(  mposing  the  firm  parties. 

This  amendmc^it  avers  that  S.  M.  Inman  &  Company,  is 
a  firm  having  its  principal  place  of  business  in  Atlanta, 
in  the  state  of  (leorgia;  that  said  firm  is  ccmiposed  of  S. 
M.  Inman  and  W.  FI.  Inman. 

The  respondent,  Inmans  and  A.  H.  Slaughter  an- 
swered the  bill  as  last  amended ;  in  their  answers  they 
admitted  all  of  the  allegatic.ns  of  the  bill  and  disclaimed 
any  interest  in  the  subject  matter  of  the  suit. 

Decrees  pi-O'ConfcHHo  weie  entered  against  all  of  the 
(•ther  respondents  except  \\\  T.  Langley,  and  he  alone 
defends  against  the  bill. 

The  defense  made  by  Lanrijley's  answer  as  to  the  merits 
of  the  case  are,  that  the  note  for  the  security  of  which  the 
mortgage  was  given  is  wholly  without  consideration ;  that 
he  was  not  indebted  to  the  mortgagee  in  any  sum ;  that 
the  note  and  mortgage  wer(»  executed  by  him  under  du- 
ress, and  payment  of  the  mcrtgage  indebtedness. 

In  tlie  answer  of  Langley  is  incorporated  a  demurrer 
to  the  bill  as  last  amended,  up<m  the  ground  that  the 
amendment  making  S.  M.  Inman  &  Company  ^parties, 
fails  to  show  that  S.  M.  Inman  and  W.  H.  Inman  axe 
the  <mly  members  of  the  firm  of  S.  M.  Inman  &  Company, 
and  that  there  is  no  prayer  for  relief  against  said  parties. 

The  chancellor  on  final  hearing  rendered  a  final  decree 
in  w^liich  he  ascertained  the  amount  due  on  the  note  and 
mortgage  and  ordered  a  foreclosure  of  the  mortgage. 

In  the  final  decree  the  chancellor  omitted  to  rule  upon 
the  demurrer  to  the  bill,  notwithstanding  it  was  em- 
braced in  the  respondent  Langley's  note  of  submission. 
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This  omission  in  the  decree  is  presented  for  review  by  the 
lipst  and  second  assignments  of  error. 

Upon  an  examination  of  the  bill  as  last  amended,  we 
conclude  that  the  averments  therein  fully  answer  the 
demurrer,  and  while  it  may  have  been  a  more  orderly 
course  of  proceiiure  for  the  chancellor  to  have  made  a 
specific  ruling  upcm  the  demurrer,  yet^  the  demurrer 
Joeing  withcmt  merit,  there  Avas  no  error  prejudicial  to 
respcmdent  in  the  omission  of  the  chancellor  to  pass  upon 
the  demurrer  directly. 

It  is  next  ccmtended  by  the  respondent,  appellant  here, 
that  the  allegations  of  the  amended  bill  were  not  sus- 
tained by  proof,  and  that  without  such  proof  the  final 
decree  in  favor  of  the  complainant  was  erroncnms.  This 
contentitm,  as  shown  by  brief  of  counsel  relates  only  to 
the  averments  as  to  S.  M.  Inman  &  Company's  interest. 
We  have  shown  above  the  amendment  relating  to  this 
matter. 

TJie  record  shows  that  S.  M.  Inman  and  W.  H.  Inman 
filed  answers  to  the  bill  as  amended  in  which  they  ad- 
mitted all  the  all(^ati(ms  of  the  bill,  and  especially  do 
they  aver  in  their  answers  that  they  have  no  interest 
whatever  in  the  lands  conveyed  by  the  mortgage  to  com- 
plainant. 

''It  is  a  gem^ral  rule,  with  but  few  exceptions,  that  the 
answer  of  one  defendant  is  n(.t  good  against  another.  Yet 
when  the  right  af  a  complainant  as  against  one  defendant 
is  (miy  prevent(*<l  from  b(»ing  complete,  by  Aome  question 
between  the  plaintiff  and  the  second  defendant,  the  an- 
swer of  the  seccmd  defendant  may  be  read  as  evidence. 
Thus,  if 'a  mortgage  is  assigned,  and  the  assignee  files  a 
bill  against  both  the  mortgagor  and  assignor,  and  the 
mortgage  is  proved  and  the  assignor  admits  the  assign- 
ment, the  complainant  will  ]>e  entitled  to  a  decree,  not- 
withstanding the  mortgagor  may  deny  all  knowledge  of 
the  assignment.  The  reason  of  this  is,  that  the  mortga 
gor  has  no  interest  in  the  assignment,  and  as  the  answer 
of  the  assignor  estops  him,  the  ecjuity  of  the  assignee  is 
complete." — Mcljame  cC  Plmmian  v.  RUUUe  &  Burt,  19 
Ala.  180;  Green  v.  Caney,  70  Ala.  417. 

In  the  case  of  Moore  x\  Hubhard,  4  Ala.  187,  which 
was  a  suit  for  the  settlement  of  partnership  accounts, 
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[partners  wlio  had  Hold  tlioir  interest,  were  defend- 
ants to  tlie  bill,,  and  they  admitted  the  transfer  by 
their  answer.  The  coui*t  held  that  the  answer  could 
not  be  read  as  evidence  <;f  the  transfer  aj2:ainst  the 
other  defendants.  The  court  conimentinjj:  on  this  ruling 
in  the  case  of  Mrljduc  cC-  Plowman  x\  RUUUe  &  Burt, 
Hwpra^  said:  *The  error  of  this  opinion  consists  jn  this, 
that  the  answer  of  the  partners  who  had  transferred  their 
interest  would  bind  them,  and  would  always  be  evi- 
dence as  between  them  and  the  ccmiplainant  of  the  trans- 
fer, and  they  never  could  afterwards  successfully  assert 
their  Intercast. ""  So  we  conclude  there  is  no  merit  in  this 
contention  of  the  appellant. 

The  sixth  assij»nment  of  (Tror  is  not  insisted  upon  in 
the  brief  and  argument  of  counsel  and  we  will  pass  it. 

This  brin<^s  us  to  the  consideration  of  the  defense  that 
ihe  note  and  moit^caj^e  were  given  under  duress:  Witli 
resp( ct  to  this  defense,  the  i  ej«pon<lent  in  the  second  par- 
agrapli  of  his  answer  makes  the  following  averment; 
^^Fui*ther  answering  said  bill  the  respondent  says,  that 
he  denies  that  on  the  l(>th  day  of  June,  1894,  he  was  in- 
debted to  A.  H.  Slaughter.  He  admits  that  on  said  day 
he  exfcuted  to  said  Slaughter  a  note  and  mortgage  as  de- 
scribed in  said  paragraph  two  of  the  bill,  but  he  avers  and 
alleges  that  sirid  note  and  mortgage  were  obtainwl  from 
liim  under  duress  by  threats  of  criminal  {iro'secution  made 
to  this  res|>ondent  by  one  J.  S.  Akers,  who  was  the  agent 
of  A.  II.  Slaughter  and  S.  M.  Inman  &  ( 'Ompany  in  said 
tran^^action,  and  he  further  avers  that  said  note  and  mort- 
gage to  the  said  A.  IT.  Slaughter  were  wholly  and  entirely 
withcmt  consideration  because  this  respondent 'was  not 
indebtcHl  to  the  said  Slaugliter  in  any  manner,  and  he  did 
not  receive  from  the  said  Slaughter  at  the  time  of  the  ex- 
ecution of  said  note  and  mortgage,  any  money  or  any- 
thing (»lse  as  the  consideration  for  said  note  and  mort- 
gage; but  this  rcv'ifxmdent  avers  and  alleges  that  he  was 
induced  to  sign  said  note  and  mortgage  by  said  threats 
of  prosecution.'' 

Certainly  these  averments  as  to  duress  are  of  a  very 
t:(>neral  nature  and  are  mere  conclusions  of  the  pleader. 
The  chara<*ter  of  the  threat^,  and  of  the  criminal  prose- 
cution is  nowhere  disclost^d  in  the  pleading,  and  we  must 
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find  it,  if  it  existed,  in  the  evidence  adduced  npon  tin* 
subject. 

"The  general  rule  of  law  is  well  established,  on  reasons 
of  justice  and  sound  policy,  that  contracts,  in  order  to 
be  valid  and  binding,  must  he  the  result  of  the  free  as- 
sent of  the  parties.  Therefore,  duress,  either  of  actual 
imprisonment  or  per  mifia>s,  constitutes  a  good  defense 
to  an  act'on  on  a  contract  in  behalf  of  those  from  whom 
contracts  have  been  thus  extorted.  Duress  by  men-aces, 
which  is  deemed  sufficient  to  avoid  contracts,  includes 
a  threat  of  imprisonment,  including  a  reasonable  fear 
of  loss  of  liberty." — Robinson  i\  Gould,  11  Cush.  55. 
"It  is  not  the  threat  of  criminal  prosecution  in  any  case 
that  constitutes  duress,  but  the  condition  of  mind  pro- 
duced thereby.  The  threat  must  be  of  such  a  nature,  and 
made  under  such  circumstances,  as  to  constitute  a  rea- 
soHably  adequate  cause  to  control  the  will  of  the  threat- 
ened person,  and  must  have  that  eflFect.  and  the  act  sought 
to  be  avoided  must  be  performed  by  the  person  while  in 
such  condition."— iroZ^  r.  Bhihm.'m  Wis.  257;  S.  C.  60 
Am.  St.  Rep.  115;  Flanigan  t\  City  of  Minneapolis,  36 
Minn.  406. 

In  the  case  of  Hartford  Ins.  Co,  i\  Kirkpatrick,  111 
Ala.  on  page  467,  discussing  this  subject,  it  was  said 
by  this  court ;  "It  cannot,  of  course,  be  said  that  the  fact, 
that  a  payment  or  contract  is  made  or  induced  from  a 
mere  fear  of  imprisonment,  if  it  should  not  be  made, 
affords  any  reason  for  avoiding  the  payment  or  contract 
on  fhe  ground  of  duress.  But  if  the  fact  that  the  person 
making  the  same  is  liable  to  arrest  and  imprisonment  is 
used  as  a  threat  to  overcome*  his  will  and  compel  a  set- 
tlement which  he  would  not  have  made  voluntarily,  it 
will  amount  to  duress.  The  question  in  every  case  is 
whether  his  liability  to  imprisonment  was  used  against 
him  by  way  of  threat  to  force  a  settlement.  If  so,  the  use 
was  improper  and  unlawful,  and  if  the  threats  were  such 
as  would  naturally  overcome  the  mind  and  will  of  an  or- 
dinary man,  and  if  they  did  overcome  his  will,  he  may 
avoid  the  settlement." — Barrett  v.  Mahnken,  6  Wyo.  541 ; 
S.  C.  Am.  St.  Rep.  953;  Rendleman  v,  Rendleman,  156 
111.  568;  Hifffjins  v.  Broirn,  78  Me.  473;  ^Jwtt nek  v,  Wat^ 
Sony  7  L.  R.  A.  551  and  notes  thereto. 
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The  (luestioii  of  duress  per  mina^,  v<'l  /lo/i,  is  one  of 
fact  in  the  jiarticular  case. — 10  Am.  &  Eng.  Ency.  LaAv, 
(2nd  ed.),  p.  32(>.  Conceding  that  Akers  was  the  agent 
of  the  inort^a<}:c»<^  Slaujijhter,  and  t'hat  the  Slaughter  mort- 
gage was  the  one  he  had  in  mind,  was  speaking  about 
and  trying  to  procure  from  respondent  at  the  time  he 
made  tlie  threat  attributed  to  him,  yet,  wlien  the  defense 
of  duresH  \h  tented  by  the  ab<  ve  ]>rinciple8  of  law,  we  can- 
not say  thai  the  chanceliorH  conclusion  upon  tlie  evi- 
dence adduced  in  support  of  the  defense  is  erroneous. 

"In  general,  a  contract  made  under  duress  is  only 
voidable,  and  not  void;  herce  the  one  on  whom  duress 
has  been  imposed  may  either  n»pudiate  or  affirm  it." — 10 
Am.  &  Eng.  Ency.  Law,  (2nd  ed.),  page  334,  and  cita- 
tion of  authorities  under  note  1.  It  has  also  been  held 
that  if  the  party  upon  whom  duress  has  been  imposed 
recognizes  the  validity  of  the  contract  involved,  either 
by  making  payments  tlierecni  or  otherwise,  he  will  be 
held  to  have  electwl  to  waive  the  duress  and  ratify  the 
contract. — 10  Am.  &  Eng.  Ency.  Law,  (2nd  ed.),  page 
337  and  citaticm  in  note  1. 

The  rei*ord  in  this  case  sh  >ws  that  the  complainant,  J. 
E.  Andrews  was  examined  is  a  witness,  and  inter  alia, 
he  te4ifie<i  that  W.  T.  Langley  (the  respondent),  first  in- 
formed him  t^liat  S.  M.  Inman  &  Company  held  the  note 
and  mortgage  against  him  and  requested  him  to  buy 
them. 

As  suggested  in  the  brief  of  counsel  for  appellee,  the 
first  note  of  submission  shows  that  this  testimony  of  J. 
E.  Andrews  was  taken  prior  to  June  20th,  1898,  and  was 
published  and  open  to  the  inspection  of  the  respondent 
at  that  time,  and  by  an  order  made  March  1st,  1899,  the 
chancellor  set  aside  the  submission  and  gave  each  party 
Uie  right  to  take  additional  t<»stimony  and  to  re-exam- 
ine any  witness  theretofore  (»xamined.  The  cause  was 
not  again  submitted  until  l)ccemlK?r  7th,  1899,  and  the 
respondent  has  never  denied  nor  sought  to  c<mtradict  this 
t(»stimony  of  J.  E.  Andrews.  We  ft*el  that  we  are  fully 
warranted  in  ]>resuniing  that  the  evidence  is  true  and  was 
Ko  regarded  by  the  r(*spondent,  (►r  he  would  have  contra- 
dicted it.  If  then,  Andrews  bought  the  note  and  mort- 
gage at  Langley's  r<H]uest,  it  would  seem,  that  upon  the 
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plainest  principles  of  equity  jurisprudence,  Langley,  by 
his  own  conduct,  eflfectually  estopped  himself  from  set- 
ting up  the  defense  against  them  which  he  has  attempted 
to  set  up  in  this  suit. — Wilkiyison  v.  Searcy ^  74  Ala.  243; 
Auerhaeh  r.  Pritcliett,  58  Ala.  451;  3  Mavfield's  Digest, 
p.  422,   §  264,  p.  424  §  311  p.  425  §  346.     [ 

There  is  abundant  evidence  in  the  record  tending  to 
show  consideration  for  the  note  and  mortgage  and  also 
in  refutation  of  the  defense  of  payment. 

It  is  insisted  by  the  appellant  that  the  chancellor  erred 
in  the  amount  decreed  to  be  due  to  the  complainant.  We 
have  computed  the  interest  on  the  note  according  to  its 
terms,  from  the  date  of  its  maturity  to  the  date  of  the 
decree  of  foreclosure,  and  allowing  the  complainant  ten 
per  cent,  attorney's  fee  on  the  amount  of  principle  and 
interest  due  on  the  note,  we  have  found  no  error  preju- 
dicial to  the  appellant. 

But,  it  is  insisted  that  under  the  terms  of  the  mortgage 
the  complainant  is  not  entitled  to  an  allowance  for  at- 
torney's fees.  This  insistence  is  rested  upon  the  prop- 
osition, that  such  fee  cannot  be  allowed  for  a  foreclosure 
in  e<|uity  unless  there  is  shown  a  necessity  for  resorting 
to  that  method.  The  cases  of  Bedell  v.  Mortgage  Co.,  91 
Ala.  325;  Americum  Freeliold  Land  Mortgage  Company 
of  London.  Limited  v.  MrCalL  96  Ala.  200.  are  cited  in 
support  of  appellant's  insistence.  In  eaclh  of  the  cases 
cited  the  mortgage  containt^d  a  power  of  sale  in  which  was 
stipulated  the  payment  of  attorney's  fees,  "if  it  shall 
become  necepsiiry  to  employ  an  attorney  to  foreclose  this 
mortgage,  or  collect  any  part  of  the  debt  therein  secured." 
It  was  rul(*d,  that  a  Solicitor's  fee  for  filing  a  bill  to  fore- 
close could  not  be  allowed  unless  a  necessity  was  shown 
for  resorting  to  that  remedy ;  the  correctness  pf  the  ruling 
cannot  be  denied. 

The  mortgage  involved  in  this  suit,  however,  does  not 
contain  the  provision  found  in  the  mortgages  involved 
in  the  cases  above  cited,  but  the  provision  with  reference 
to  allowance  of  attorney's  feej  ^'<5  ;is  follows,  namely, 
"the  proceeds  of  sale  to  be  ''(•voted,  1  •  t,  to  the  payment  of 
expenses  of  said  sale,  adverti^ng,  etc.,  including  a  rea- 
sonable attorney's  fee  for  collecting  said  sum,  whether 
by  foreclosure  or  under  power  of  sale,  or  by  proceedings 
43c  . 
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in  court  or  otherwise.''  Thus  the  case  is  withdrawn  from 
the  infiuen(*e  of  the  cas(*s  relied  upon  by  appellant  and 
is  controlled  bv  the  case  of  Stephenson  ?:.  Allison,  123 
Ala.  439. 

The  note  stipulate^  for  ten  per  centum  attorney's  fee, 
and  under  the  influence  of  the  case  last  above  cited,  the 
chancellor  in  ascertaininji:  the  amount  of  the  mortgaj2:e 
indebtedness  was  authorized  to  allow  the  attorney's  fee 
of  ten  pet  centum. 

We  ccmcur  in  the  conclusions  reached  by  the  chancel- 
lor, and  havinjj  discovered  no  error  in  the  record  the 
decret^  of  the  chancery  court  must  be  affirmed. 

Affirmed. 

M(^rLELLAx.  (\  J.,  Haralson  and  Denson,  J. J.,  con- 
currinjj;. 


Montgomery  Street  Railway  r.  Rice. 

Action  for  Injury  to  Mule. 

1.  Damages;  wantonness  or  wilfulness. — In  an  action  for  damages 
charging  defendant  with  wanton  or  wilful  wrong,  the  ques- 
tion of  wantonness  or  wilfulness  vet  non  is  properly  left  to 
the  jury. 

2  Charge  to  jury;  error  to  single  out  particular  facts. — It  is  error 
in  a  charge  to  the  jury  to  give  undue  prominence  to  paracu- 
lar  facts  upon  which  the  defendant  hypothesizes  a  particular 
phase  of  his  defense. 

3.  Same;  rate  of  speed;  when  question  for  jury. — In  an  action 
against  a  street  railway  company  to  recover  damages  for  in- 
jury to  a  mule,  alleged  in  the  complaint  to  have  been  caiised 
by  the  willful  or  wanton  negligence  of  the  defendant,  where 
the  evidence  shows  that  the  accident  occurred  at  the  intersec- 
tion of  two  streets  where  the  mule  could  not  have  beei^  seen 
by  the  motorman  until  the  car  had  reached  the  crossing,  the 
question  as  to  whether  running  the  car  at  the  rate  of  5,  6  o\-  7 
miles  an  hour  at  such  place  was  wilful  or  wanton  negligence, 
is  a  question  for  the  jury. 
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4.  Wilful  or  wanton  injury;  what  constitutes. — The  rule  of  law 
as  to  wanton  or  wilful  injury,  is  correctly  set  forth  In  the 
charge,  "The  court  charges  the  jury  that  before  a  party  can 
be  said  to  be  guilty  of  wilful,  or  wanton  conduct,  it  must  be 
shown  that  the  person  charged  therewith  was  conscious  from 
his  knowledge  of  existing  conditions  that  injury  would  likely 
or  probably  result  from  his  conduct,  and  that  with  reckless 
indifference  to  consequences  he  consciously  and  intentionally 
did  some  wrongful  act,  or  omitted  some  known  duty  which 
produced  the  injury. 

Appeal  from  the  City  ('ourt  ol  Montgomery. 

Tried  before  the  Hon.  A.  D.  Sayre. 

This  action  v;as  tried  on  the  3d  count  of  the  C(miplaint 
charging  the  defendant  with  wilfully  or  wantonly  in- 
juring a  mule,  the  property  of  plaintiff,  to  which  count 
the  defendant  interposed  the  plea  of  "not  guilty."  There 
was  a  verdict  for  the  plaintiff. 

The  evidence  showed  that  defendant  was  engaged  in 
the  business  of  operating  an  electric  street  railway  in 
the  city  of  Montgomery.  That  one  of  defendant's  lines 
ran  along  Chandler  street,  and  that  the  track  was  straight 
for  several  hundred  yards  on  either  side  of  the  intersec- 
tion of  (^handler  and  Proct€*r  streets.  That  plaintiff's 
mule  hitched  Avith  another  mule  was  being  driven  in  a 
w^alk  along  Procter  street,  and  was  struck  at  the  intersec- 
tion of  Chandler  street  and  Procter  street  by  one  of  de- 
fendant's cars,  and  badly  injured.  The  evidence  for 
the  plaintiff  showed  that  the  wagcm  to  wlliich  the  mule 
was  hitched  was  loaded  with  sand;  that  no  view  of 
Chandler  strc^^t  could  be  had  until  the  car  track  was 
reached  on  account  of  intervening  buildings;  that  the 
mule  was  struck  as  it  got  upon  tlie  track  and  simulta- 
neously with  the  driver's  first  sight  of  the  car.  The 
plaintiff*  introduced  witnesses  who  testified  that  the  car 
was  going  "very  fast,"  "as  fast  as  it  could  go,"  "about 
fifteen  miles  an  hour."  The  defendant's  witnesses  tes- 
tified that  the  car  was  going  six  or  seven  miles  an  hour. 
There  was  conflict  in  the  t(*Ktim<my  as  to  whether  or  not 
the  motorman  rang  the  bell  on  approaching  tihe  cross- 
ing. The  motorman  testified  to  applying  brakes  as  soon 
as  he  saw  the  peril.  The  defendant  asked  and  the  court 
refused  the  following  written  charges:     1.     "The  court 
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charges  the  jury  that  if  they  believe  the  evidence  in  this 
case  they  will  find  a  verdict  for  the  defendant."  2.  "The 
court  charges  the  jury  that  if  they  believe  the  evidence 
in  this  case,  they  should  not  find  a  verdict  under  the  3d 
count  of  this  complaint.''  3.  "The  court  charges  the 
jury  that  there  is  no  evidence  in  this  case  of  any  wilful 
or  wanton  conduct  on  the  part  of  the  defendant,  or  its 
agents  or  servants,  or  employees  in  charge  of  the  car, 
which  collided  with  plaintiff's  mule."  4.  "The  motor- 
man  had  the  right  to  assume,  on  approaching  Procter 
street,  that  travellers  on  foot  or  in  vehicles  w^ould  look 
and  listen  for  approaching  cars  before  attempting  to 
cross  the  track,  and  this  fact  you  may  look  to  in  determ- 
ining whether  or  not  the  motorman  w-as  guilty  of  wilful 
or  wanton  w^rong."  5.  "The  court  charges  the  jury  that 
if  you  believe  from  the  evidence  that  the  car  w^as  not  be- 
ing run  faster  than  five  or  six  miles  an  hour,  and  that 
after  the  motorman  discovered  the  peril  of  the  mule  he 
put  on  the  brakes  and  tried  to  stop  the  car  but  was  unable 
to  do  so  before  the  injury  happened,  then  there  can  be 
no  recovery  in  this  case."  6.  "If  you  believe  from  the 
evidence  that  the  car  was  being  run  at  the  rate  of  five  or 
six  miles  an  hour,  then  this  would  not  warrant  a  verdict 
against  the  defendant  for  wilful  or  wanton  wrong."  7. 
"The  court  charges  the  jury  that  before  a  party  can  be 
said  to  be  guilty  of  Avilful  or  w^anton  conduct,  it  must 
be  shown  that  the  person  charged  therewith  was  con- 
scious of  his  conduct,  and  conscious  from  his  khowledgc 
of  existing  conditions  that  injury  would  likely  or  prob- 
ably result  from  his  conduct,  and  that  w4th  reckless  in- 
difference to  consequences,  he  consciously  and  intention- 
ally did  some  wrongful  act,  or  omitted  some  known  duty 
which  produced  the  injury."  The  defendant  severally 
excepted  to  the  refusal  by  the  court  of  the  foregoing 
charges,  and  the  action  of  the  court  in  this  respect  is  as- 
signed as  error. 

Steiner,  Chum  &  Weil;  for  appellant. 

Hill,  Hill  &  Whiting,  contra. 
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ANDEKSON,  J.— The  trial  court  charged  out  all  of 
the  counts  of  the  complaint  except  number  3,  which 
charges  a  willful  or  wanton  act. 

Under  the  evidence,  although  there  was  a  conflict  as  to 
the  rate  of  speed  the  car  was  going,  and  as  to  the  motor- 
man's  knowledge  of  the  surroundings,  the  trial  court 
properly  left  it  to  the  jury  to  determine,  whether  or  not 
defendant  was  guilty  of  a  wanton  or  willful  wrong, 
il/.  db  C\  R.  li.  V,  Martin,  117  Ala.  367;  L.  d  N.  R.  R.  Co. 
V,  n'e66,  97  Ala.  314. 

Charge  4  was  properly  refused.  It  singles  out  a  fact 
upon  which  it  is  hypothesized,  and  seeks  to  direct  special 
attention  to  the  evidence,  tending  to  show  that  phase  of 
the  defense,  and  give  it  undue  prominence.  We  have 
heretofore  observed,  more  than  once,  that  charges  of  this 
character,  assuming  that  the  jurj^  may  look  to  this  fact 
or  may  consider  that  fact,  or  are  unauthorized  to  infer 
certain  formulative  conclusions  from  the  evidence,  and 
especially  from  specific  parts  of  it,  are  bad. — E.  T,  V. 
dc  G.  R.  R.  V.  Thampsmi,  94  Ala.  636 ;  Snyder  v.  Burke, 
84  Ala.  53 ;  Hawcs  v,  State^  88  Ala.  37 ;  Halin  v.  State, 
89  Ala.  56. 

Charges  5  and  6  are  bad  and  were  properly  overruled. 
We  cannot  as  a  matter  of  law,  say  that  the  defendant  was 
not  guilty,  if  the  car  was  not  going  faster  than  5,  6  or  7 
miles  an  hour  at  such  a  crossing  as  is  described  by  the 
evidence.  It  was  a  question  for  the  jury;  besides  the 
charges  do  not  attempt  to  fix  the  speed  of  the  car  at  the 
time  of  the  injury.  The  car  may  have  been  running  at 
the  rate  of  5.  6  or  7  miles  an  hour,  during  the  day,  yet 
may  have  been  running  much  faster  when  tJie  injury  was 
inflicted. 

The  8th  charge  has  often  received  the  condemnation 
of  this  court.  It  is  argumentative  and  also  calls  upon 
the  trial  court,  to  declare  to  the  jury,  that  there  is  no 
evidence  of  a  particular  fact. — Jefferson  v.  State,  110 
Ala.  89. 

Charges  7  asserts  the  law,  and  for  its  refusal,  the 
judgment  of  the  court  must  be  reversed. — L.  &  N.  R,  R, 
Co,  V.  Orr,  121  Ala,  489;  M  &  C.  R.  R.  v.  Martin,  supra. 

Reversed  and  remanded. 

McClellan,  C.  J.,  Tyson  and  Simpson,  J.J.,  concur- 
ring. 
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Hoffiuan  v.  Milner. 

Bill  in  Equity  to  Foreclose  Mortyage. 

1.  Arottration;  conclusiveness  of  atcard;  usury. — Where  the  ques- 
tion of  indebtedness  between  two  parties  is  submitted  by 
agreement  of  the  parties  to  arbitrators  and  one  of  the  stipu- 
lations of  the  submission  was  that  legal  interest  should  be 
computed  upon  the  items  of  indebtedness  found,  from  the 
dates  of  maturity,  and  in  accordance  with  such  submission 
an  award  is  made  by  the  arbitrators  ascertaining  the  amount 
to  be  due  from  one  of  the  parties,  for  which  notes  are  given, 
which  are  secured  by  a  mortgage,  if  upon  default  being  made 
in  the  payment  of  the  notes,  a  bill  is  filed  to  foreclose  the 
mortgage,  the  plea  filed  by  the  debtor  mortgagor  to  such  bill, 
alleging  that  there  were  numerous  items  of  usury  included  in 
the  finding  and  award  of  the  arbitrators  presents  no  defense 
to  the  maintenance  of  such  bill;  the  issue  of  usury  vel  non 
having  become  foreclosed  and  concluded  by  the  award. 

Appeal  from  CMiancen'  (^ourt  of  Tallapoosa. 

Heard  before  the  Hon.  Kichard  B.  Kelly. 

The  bill  in  this  <'ase  was  filed  by  the  appellant  Walter 
Hoffman  against  the  appellee,  Elbert  Milner.  The  pur- 
poses of  the  bill  and  the  facts  of  the  ease  neeei^sary  to 
an  nnderstandin/i:  of  the  decision  are  sufficiently  stated 
in  the  opinion.  The  complainant  excepted  to  the  plea  in- 
terposed by  the  defendant  upon  the  j^round  that  it  was 
insufficient  in  that  the  aiiM)unt  alleged  to  be  due  was  as- 
certained by  the  award  of  the  aibitiator^,  and  that  the 
award  was  conclusive. 

On  the  subniissi<in  of  the  cause  upon  the  exception 
to  the  sufficiency  of  the  plea,  the  chancellor  rendered  a 
decree  overruling  the  exceptions,  and  holding  that  the 
plea  was  sufficient.  From  this  decree  the  complainant 
appeals  and  assigns  the  rendition  thereof  as  error. 

HoT'STON  &  Power,  T.  L.  Bulger  and  Soerell  &  SoR- 
RELL,  for  appellant. — Cited  Lee  v,  Sims,  65  Ala.  248-254; 
Cun-y  V.  Davis,  44  Ala.  281  -.Carlisle  et  al,  v.  Barker,  57 
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Ala.  257;  Brll  i\  LuurnHV,  Adiur.,  51  Ala.  160;  Adams  v. 
MvKnizi(\  18  Ala.  698;  8  (Vc.  530-h. 

No  (M)niiP(»I  marked  as  appearing  for  appellee. 

McC^LELLAN,  C.  J.— The  bill  aud  its  exhibits  show 
that  Hoffman  and  Milner  submitted  the  question  of 
the  hitter's  inde^btedness  to  the  former  and  the  amount 
of  it  to  arbitrators,  and  that  one  stipulation  of  the  sub- 
misxicm  was  ti-iat  legal  interest  slnmld  be  compute<l 
up<;n  the  items  of  indebtedness  found,  from  the  date.s  of 
maturity.  It  is  further  made  to  appear  that  the  arbi- 
trators executed  tlie  submissicn.  and  found  that  Mihier 
was  inch'bted  to  Hoffman  in  a  sum  certain.  By  the  terms 
of  the  arbitration  agreement  Milner  was  to  give  his 
notes  for  the  annmnt  found  due  in  five  installments 
payable  on  a  certain  day  each  year  for  five  years,  and  to 
f»ecuTe  these  notes  he  was  to  execute  a  mortgage  on  cer- 
tain lands.  Th(*se  notes  and  this  mortgage  were  dul> 
executed  by  ililner.  AnotJlier  stipulation  of  the  agree- 
ment was  that  Hoffman  was  to  pay  the  costs  of  a  pending 
suit  involving  the  amount  of  this  indebtedness,  and  to 
pay  Milner  one  hundred  and  forty-two  dollars  in  money. 
Koth  these  payments  were  seasonably  made  by  Hoffman. 
Milner,  on  the  other  hand,  paid  the  first  of  the  notes  fall- 
ing due.  Defaulting  in  the  other  payments,  Hoffman 
filed  this  bill  to  foreclose  the  mortgage  and  collect  tHie 
amounts  evidenced  by  the  four  remaining  notes.  Mil- 
ner interposed  a  plea  of  usury  to  the  bill  alleging  that 
numerous  items  of  usury  charged  on  the  several  items 
of  the  original  debt  were  taken  into  account  by  the  arbi- 
trators, and  carried  into  their  finding  and  constitute  in 
part,  or  in  whole  the  balance  of  indebtedness  which  they 
found  and  for  which  the  notes  and  mortgage  were  given. 
We  are  of  opinion  this  is  a  bad  plea.  The  issue  of  usury 
rel  non  was  foreclosed  by  the  award.  By  the  terms  of 
the  submission,  usury  was  to  be  excluded  from  the  find- 
ing. The  right  to  adduce  evidence  to  the  elimination 
of  usurious  charges  and  claims  was  secured  to  Milner. 
He  had  the  opportunity  to  exercise  this  right.  If,  with 
or  without  evidence  upon  his  part,  the  arbitrators  in- 
cluded such  charges  in  their  award,  he  had  his  remedy 
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for  the  correction  of  this  error  by  appeal  under  section 
522  of  the  Code.  No  appeal  having  been  taken,  and  the 
integrity  of  the  award  not  having  been  assailed  in  any 
other  direct  proceeding,  if  there  be  any  available,  it  must 
stand  as  a  final  ascertainment  and  declaration  of  the  in- 
debtedness upon  the  same  footing  and  having  the  same 
qualities  of  conclusiveness  against  the  defense  of  usury 
as  a  judgment  of  a  competent  court  for  the  amount  of 
the  indebtedness :  To  an  action  an  such  judgment  usury 
could  not  be  pleaded,  and  by  the  same  token  it  cannot 
be  pleaded  to  this  aetion  on  the  award  made  by  the  arbi- 
trators.—WtVftotirn  V.  Hurt,  (Ala.)  36  So.  Rep.  768. 

The  chancellor  erred  in  holding  the  plea  sufficient. 
The  decree  must  be  reversed ;  and  it  will  be  here  decreed 
that  the  plea  is  insufficient. 

Reversed  and  rendered. 

Haralson,  Dowdell  and  Denson,  J.J.,  concurring. 


Louisville  &  Nashville  R.  R.  Co. 
V.  Pearce. 

Action  against  Railroad  Company  to  Recover  Damages 

for  Killing  a  Horse  and  Destroying  Wagon 

and  Harness. 

1.  Evidence;  when  statement  not  the  conclusion  of  witness. — In 

an  action  against  a  railroad  company  to  recover  damages  for 
alleged  negligent  killing  of  a  horse,  where  the  owner  testifies 
that  he  visited  the  place  of  the  accident  and  saw  marks  on  the 
ground  indicating  the  horse  had  been  dragged,  and  this  state- 
ment is,  on  motion  of  defendant,  excluded,  the  further  ques- 
tion propounded  to  the  witness  as  to  "How  great  a  distance 
had  this  something  been  pushed  or  dragged  along  the  track?" 
is  not  subject  to  the  objection  that  it  calls  for  the  conclusion 
of  the  witness  and  for  incompetent  testimony. 

2.  Contributory  negligence:  duty  of  person  approaching  track  of 

railway. — It  is  the  duty  of  a  person  approaching  the  tracks  of 
a  railway  for  the  purpose  of  crossing  it,  to  stop  and  look,  and 
if  necessary,   to   listen    for  approaching  trains;    and   where 
Vol.  142. 
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there  is  an  omission  of  this  duty,  followed  by  injury  resulting 
from  a  collision  with  a  train  or 'locomotive  or  car,  while  at- 
tempting to  cross  over  the  track,  the  person  so  injured  and 
so  failing  to  discharge  the  duty  resting  upon  him  is,  as  a  mat- 
ter of  law,  guilty  of  contributory  negligence  which  precludes 
his  recovery  of  damages  in  an  action  which  counts  upon  the 
simple  negligence  of  the  railroad  company  or  its  employes. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  William  S.  Anderson. 

This  action  was  brought  by  the  appellee,  Charles  E. 
Pearce,  against  the  Louisville  &  Nashville  Railroad  Com- 
pany. 

The  facts  of  the  case  are  sufficiently  stated  in  the  opin- 
ion. 

From  a  judgment  in  favor  of  the  plaintiflF,  the  defend- 
ant appeals  and  assigns  as  error  the  rulings  of  the  court 
on  the  evidence,  and  among  other  rulings,  the  refusal 
of  the  court  to  give  the  general  affirmative  charge  re- 
quested by  the  defendant. 

Gregory  L.  Smith,  for  appellant. — "It  is  contributory 
negligence  in  crossing  a  railroad  track,  not  to  stop,  or 
listen,  for  an  approaching  train. ^^^Robinette  v,  Ala, 
Or,  ISO.  R.  /?.,  137  Ala.  501  ;H.A.&  B.  R.  R.  Co.  v.  Mad- 
dox,  100  Ala.  620;  Ga.  Pac.  Ry.  v.  Lee,  92  Ala.  267;  R. 
R.  Co.  V.  Crawford,  89  Ala,  245;  Ga.  Pac.  v.  O'HUelds, 

90  Ala.  30:  R.  R.  Co.  r.  Black,  89  Ala.  316;  Gotlmrd  v. 
R.  R.  Co.  68  Ala.  119;  E.  T.  V.  &  G.  v.  Kornegay.  92  Ala. 
228;  Glass  v.  R.  /?..  94  Ala.  587;  R.  R.  Co.  v.  Sampson, 

91  Ala.  564;  Highland  Ave,  &  Belt  v.  Maddox,  100  Ala. 
621;  R,  R,  V,  Richards,  100  Ala.  366;  Cen,  of  Georgia  v, 
Forshee,  125  Ala.  213;  Cen,  of  Ga,  v.  Freeman,  134  Ala. 
Ala.  354. 

FiTTS  &  Stoutz,  contra, — The  quef^tion  was  not  open 
to  the  objections  made  against  it  and  the  answer  did 
T'ot  Rtate  state  a  conclusion  and  was  competent  evidence. 
B^ham  Union  Riry.  Co.  v,  Alexander,  93  Ala.  top  Page 
137;  K,  C.  }fem]iim  &  B'ham.  R.  R.  Co.  v.  Benson,  132 
i^la.  528.  "This  sort  of  evidence  has  been  used  with 
reference  to  all  manner  of  object." — 1  Greenleaf  on 
Evidence  mid.  Page  82, 16th  Edition. 
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The  cleferidaTit  was  guilty  of  such  noi2:lijJ:ence  as  enti- 
tled the  plaiiititT  to  reeovery.— A.  a.  S,  R.  h\  Vo,  r.  BoijiU 
124  Ala.  520  and  antlioritks  there  cited;  Chai,  So.  R,R, 
Co  r.  Danivl,  122  Ala.  3(13;  (7Kl^  aSo.  R.  R,  To.  r.  W'lhon, 
124  Ala.  444. 

HARALSON,  J.— The  plaintiff  sues  t«  recover  two 
hundred  dollars,  the  value  of  a  .'horse.  waj»:on  and  har- 
ness, which  were  alleged  to  have  been  negligently  run 
over  and  destroyed  by  a  train  of  cars  of  defendant  coni- 
pany  in  the  city  of  ^fobile,  averring  that  the  killing  of 
his  hors(»  and  the  destruction  of  his  wagon  and  harness 
were  the  result  of  negligence  on  the  part  of  the  railroad 
c(;inpany,  its  sen'ants  or  agents. 

The  def(*ndant  i>leaded  the  general  isi^ue,  and  a  special 
plea,  in  substance,  that  the  ])erson  in  charge  of  plain- 
tiff's horse  and  wagon,  was  driving,  south,  upon  the 
defendant's  trnck,  and  negligently  failed  to  leave  said 
track  in  time  to  avoid  being  stricken  by  the  defendant's 
train  which  was  approaching  in  a  northerly  direction, 
altlnaigh  said  drive  r  could,  by  the  exercise  of  reasonable 
diligence,  have  known  of  the  approaci'i  of  said  train  in 
time  to  leave  said  track,  before  the  injuries  complained 
(>f,  and  that  said  negligence  proximately  contributed  to 
the  said  injnries. 

According  to  the  evidence  of  the  plaintiff,  the  accident 
occurred  in  the  evening,  when  it  was  dark ;  that  the  per- 
son in  control  vi  the  hoi*se  and  wagon  was  driving  upon 
the  west  side  of  Commerce  street  in  Mobile,  and  came  to 
a  place  at  the  corner  of  Commerce  and  St.  Francis 
streets,  blocked  by  a  big  Ihole  about  ten  feet  in  diameter, 
which  had  a  red  light  on  it;  that  there  was  a  string  of 
cars  standing  on  the  east  side  of  the  street  and  some 
drays  on  its  west  side,  and  the  only  showing,  as  the  dri- 
ver testified,  to  get  around  the  hole,  was  to  drive  on  the 
track  just  east  of  the  hole;  fhat  he  had  driven  about 
twenty  feet  on  the  track,  when  about  ten  cars  backed 
from  the  north,  coming,  as  it  appeared,  about  twenty 
miles  an  hour,  ran  on  his  team ;  that  he  drove  upon  the 
railroad  track  and  started  down  south,  without  think- 
ing about  the  train.    He  stated,  that  "A  man  only  looks 

Vol.  142. 


Digitized  byLjOOQlC 


^»04.]  OF  ALABAMA.  683 

[Louisville  &  Nashville  R.  R.  Co.  v.  Pearce.] 

at  his  horse  when  he  iv«!  driving,  and  that  he  looked  up 
just  in  time  to  save  himself;  *  *  *  *  that  he  had 
just  headed  his  horse,  south,  and  the  box  ear  bumped 
the  horse  in  the  faee;  *****  that  when  he 
l(K>ke<i  up,  it  was  too  late;  that  :lie  had  driven  but  a  short 
distance  on  the  track  before  he  was  caught."  He  aiso 
state<l  that  he  saw  a  light  before  the  car  struck  the 
wagon  that  there  was  a  man  on  the  car  with  a  lantern 
in  his  hand,  and  as  it  seemed,  two  or  three  cars  from  tihe 
end,  who  was  moving  towards  him  hallowing  at  the 
same  time,  and  if  he  had  not  hallowed  witness  would 
have  been  killed. 

The  switchman  of  the  train  testified,  that  he  was  on 
the  ear  at  the  time  of  the  accident;  that  the  train  was 
going  north  Avith  six  cars  which  were  being  pushed 
ah(  ad  of  the  engine,  at  the  intersection  of  Commerce 
and  St.  Francis  streets;  that  the  driver  was  driving 
south  on  the  west  side  of  Ccmmerce  street  and  tried  to 
drive  across  just  in  front  of  the  cars;  that  he  could  not 
get  out  of  the  way  and  jumped  off  the  wagon  and  ran  off 
leaving  his  wagon  ;  that  the  witness  was  on  top  of  the  first 
car  at  the  no^l^h  end,  and  another  switchman  was  also 
on  the  car ;  that  it  was  dark  and  the  car  was  only  about 
two  lengths  from  the  wagon  at  the  time  the  driver  drove 
upon  the  track,  and  the  train  was  traveling  at  six  miles 
an  hour;  ihat  as  so(m  as  witness  saw  the  driver  starr 
across  the  track,  he  began  flagging  the  train  to  stop, 
and  whistled  to  the  driver  before  ilie  got  on  the  track, 
and  the  driver  said  he  heard  somel)ody  whistling,  but 
did  not  know  v^here  it  came  from ;  that  the  engineer  put 
on  the  brakes  inid  revei^sed  the  engine,  and  the  train 
iiKivrd  about  two  car  lengths  after  witne^^  began  flag- 
ging; that  the  cars  were  about  »34  fent  long,  and  the  bell 
was  ringing  ail  t\v  time,  and  every  thing  was  done  to 
avoid  the  accident,  that  could  have  been  done. 

The  ov/ner  of  the  horse  testified  that  he  went  to  the 
place  of  the  accident,  shortly  after  it  occurred.  He  was 
asked  by  the  plaintiff,  to  describe  the  condition  of  the 
ground  along  the  track.  He  replied,  that,  "on  St.  Fran- 
cis street,  at  the  end  of  the  box  car,  »  ♦  ♦  there 
was  wreckage  of  the  harness  and  some  pieces  of  wheel, 
and  some  parts  of  wagon,  and  the  mare  was  dragged.    I 
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could  see  from  the  marks  on  the  ground  where  she  had 
been  dra{2;ged,  from  the  intersection  of  St.  Francib 
street."  On  motion  of  defendant,  the  court  excluded 
"that  portion  of  the  answer  in  which  tlhe  defendant  had 
stated  that  the  mare  had  been  dragged.  Thereupon,  the 
plaintiff  asked  the  witness  the  following  question :  "How 
great  a  distance  had  this  something  been  pushed  or 
dragged  along  the  track  in  the  street?"  The  defendant 
objected  to  the  question,  because  it  called  for  the  con- 
clusion of  the  witness,  and  as  calling  for  incompetent 
testimony,  but  the  court  allowed  it  against  its  objection. 

After  the  portion  of  the  answer,  in  which  the  witness 
had  stated  that  the  mare  had  been  dragged,  was  stricken, 
there  was  nothing  of  the  answer  remaining  except,  that 
there  was  wreckage  of  the  harness  and  some  pieces  of 
the  wagon  and  wheels  on  the  ground,  and  nothing  about 
any  thing  naving  been  dragged.  The  question  that  fol- 
lowed, assumed  that  something  had  been  dragged,  but  it 
was  not  objected  to  on  this  ground.  The  objection  was 
that  "it  called  for  a  conclusion,"  and  was  incompetent. 
If  something  had  been  dragged,  it  was  not  a  conclusion 
of  the  witness  in  so  stating,  but  was  a  fact  to  which  he 
was  competent  to  testify  and  it  was  competent  to  be  so 
stated,  as  tending  to  show  the  circumstances  of  the  col- 
lision and  how  rapidly  the  car  was  running  at  the  time 
of  the  collision. — Watkins  v.  State,  89  Ala.  82. 

The  defendant  insists  that  tihe  general  charge  re- 
quested by  it  should  have  been  given.  This  contention 
proceeds  upon  the  undisputed  fact,  that  the  plaintiff's 
servant  drove  upon  defendant's  track  without  first  stop- 
ping, looking  and  listening  for  the  approach  of  the  train 
In  so  doing,  there  can  be  no  question  but  that  he  was 
guilty  of  negligence. — G.  P,  li.  R.  Co.  v,  Lee,  92  Ala. 
267;  C.  of  G.  R,  R.  Co,  v.  Freeman.  134  Ala.  354;  /6.  v, 
Foshce,  125  Ala.  199. 

There  was  evidence  that  if  plaintiff's  driver  had  used 
this  precaution,  he  could  have  seen  the  approaching 
train  just  ahead  of  him  and  the  accident  would  not  have 
occurred.  The  driver  himself  testified  that  one  driving 
only  looks  at  his  horse,  and  that  he  looked  up  just  in 
time  to  save  himself;  that  he  was  not  thinking  about  the 
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train  at  that  moment,  until  his  attention  was  called  to 
it  by  the  man  on  the  train  hallowing  to  him,  and  was 
looking  right  down  on  the  track,  and  when  he 
got  on  the  track,  the  car  was  very  near  to  him. 
There  was  no  evidence  that  defendant's  servants 
were  negligent  in  not  seeing  the  peril  of  the  wagon  and 
horse  sooner,  or  after  such  discovery.  Tlhat  such  negli- 
gence on  the  part  of  the  driver  contributed  proximately 
to  the  collision  cannot  be  doubted. 

"The  logical  rule  in  this  connection,  the  rule  of  com- 
mon sense  and  human  experience,  as  well,  ♦  ♦  ♦  ♦ 
*  is  that  a  person  guilty  of  negligence,  should  be  held 
responsible  for  all  the  consequences  which  a  prudent 
and  experienced  man,  fully  acquainted  with  all  the  cir- 
cumstances which  in  fact  existed,  whether  they  could 
have  been  ascertained  'by  reasonable  diligence  or  not, 
would,  at  the  time  of  the  negligent  act,  have  thought  rea- 
sonably possible  to  follow,  if  they  had  occurred  to  his 
mind." — Armstrong  v,  Montgomery  Street  Railway  Co,, 
123  Ala.  233. 

The  plea  of  not  guilty  and  contributory  negligence 
were  interposed  to  the  complaint,  upon  which  issue  was 
joined.  Under  this  double  defense,  that  of  contributory 
negligence  of  the  plaintiff,  was  not  in  whole  nor  to  any 
extent  an  admission  that  defendant  had  been  guilty 
of  any  negligence.  In  such  a  state  of  pleading  the  case 
may  be  tried  upon  either  or  both  lines  of  the  defense 
set  up,  and  if  either  is  made  out  the  defendant  is  entitled 
to  a  judgment.  "The  plaintiff,  to  make  out  his  side  of 
the  case,  must  prove  the  defendant  was  guilty  of  negli- 
gence, the  proximate  effect  of  which  was  to  injure  him. 
This  will  entitle  him  to  recover  unless  it  showed  the 
plaintiff  was  also  guilty  of  negligence,  which  contributed 
proximately  to  the  injurv." — Carter  v.  Chambers,  79  Ala. 
229;  McDaneld  v,  J/.  S/li,  R.  Co.,  110  Ala.  162. 

If  the  case  rested  upon  the  plea  of  not  guilty,  under 
the  evidx*nce,  the  questtion  of  defendant's  n(>gligence 
would  be  one  proper  for  the  determination  of  the  jury. 
But  as  we  have  said,  the  evidence  bearing  on  the  de- 
fense of  contributory  negligence  of  plaintiff's  servant,  is 
not  in  conflict,  is  clear  and  certain,  leaving  no  room  for 
doubt,  in  which  case,  it  was  a  question  of  law  for  the 
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court  to  decide.  The  general  charge  for  the  defendant 
should  have  been  given. — Mouton  v.  L.  &  N.  R.  R.  Co,, 
128  Ala.  547. 

In  the  view  we  take  of  tihe  case,  it  is  unnecessary  to 
pass  on  the  other  assignments  of  error. 

Reversed  and  remanded. 

McC^LELLAN,  C.  J.,  DowDELL  and  Denson%  J. J.,  con- 
currinff. 


Southern  Industrial  Institute 
t\  Hellier. 

Action  of  Assumpsit. 

1.  Trial  and  its  incidents:  when  the  introduction  of  evidence  dis- 

cretionary withr  the  court. — In  the  trial  of  an  action  of  as- 
sumpsit when  the  plaintiff  has  made  out  a  prima  facie  case, 
after  the  defendant  has  Introduced  his  testimony,  and  after 
the  plaintiff  has  closed  his  testimony  in  rebuttal,  as  to  wheth- 
er the  defendant  will  be  permitted  to  Introduce  other  testi- 
mony which  was  not  In  rebuttal  of  plaintiff's  testimony,  is  in 
the  discretion  of  the  trial  court,  and  Is  not  revisable. 

2.  Action  of  assumpsit;  when  plaintiff  entitled  to  recover  for  ser- 

vices of  wife. — In  an  action  brought  by  plaintiff  to  recover  an 
amount  alleged  to  be  due  for  services  as  a  teacher — where  de- 
fendant sets  up  the  fact  that  plaintiff  during  part  of  the  time 
alleged  to  have  been  covered  by  such  services,  was  sick 
and  the  evidence  tended  to  show  that  during  such 
time  the  wife  of  plaintiff  taught  for  him,  and  it  is  open  to  the 
jury  to  find  that  the  defendant  accepted  the  services  of  the 
wife  in  lieu  of  the  plaintiff.  It  is  error  for  the  court  to  instruct 
the  jury  that  they  could  not  find  for  the  plaintiff  for  services 
rendered  by  his  wife. 
3  Same;  same. — In  such  an  action  where  one  of  the  items  of  the 
account  sued  on  was  the  salary  earned  by  plaintiff's  wife,  and 
the  plaintiff  testified  that  the  salary  earned  by  his  wife  dur- 
ing such  time  belonged  to  him,  the  creditability  of  such  evi- 
dence was  a  question  for  the  jury,  and  it  would  be  error  to 
Instruct  the  jury  that  the  plaintiff  could  not  recover  anything 
for  the  salary  promised  to  be  paid  his  wife. 
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Appeal  from  Tallapoosa  (Mrcuit  Court. 

Tried  In^fore  the  IIou.  N.  D.  Densox. 

This  was  an  action  of  a8Siiini)«it  brouj^ht  by  appellee, 
F.  O.  Hellier  against  the  Southern  Industrial  Institute 
to  recover  an  amount  due  appellee  from  the  defendant 
for  services  rendered  as  a  teacher  in  said  institute. 
The  defendant  pleaded  the  <::eneral  issue,  and  l\v  way  of 
special  i)leas  set  up  the  defense  that  it  was  not  indebted 
to  the  plaintiff  in  the  manner  and  form  as  alle<«;wl;  that 
it  had  paid  the  debt ;  that  while  plaintiff  was  employed 
as  teacher  in  the  defendant's  sduml  he  lost  ccmsiderable 
time  from  said  sch(K)l,  and  that  the  value  of  the  time  so 
lost  was  offered  as  a  set-oft*,  or  in  recoupment  of  the 
amount  claimed  by  plaintiff'. 

On  the  trial  of  the  cause  plaintiff  introduced  testi- 
mony tendiuj»:  to  show  that  he*  had  rendered  services  as 
a  teacher  to  the  d(»f(^ndant  under  a  contract  of  employ- 
ment, and  that  he  had  not  been  paid  the  full  amount  due 
him,  and  that  the  amount  claimed  in  this  suit  was  a 
balance  due.  The  defendant  introduced  testimcmy  tend- 
in«;  to  show  that  while  plaintiff'  was  in  its  employ  as  a 
tea(*her,  by  reason  of  sickness,  lost  ccmsiderable  time. 
Ill  rebuttal  the  plaintiff  introduced  testimony  sliowinji: 
that  durinjr  the  time  he  was  sick  his  wife,  Mrs.  Hellier, 
taught  for  him  and  in  his  stead ;  and  that  during  the 
time  she  taught  for  him  she  was  not  employed  by  the 
def(»ndant  as  a  teacher.  There  was  testimony  introduced 
that  Mrs.  Hellier  had.  during  part  of  the  time  of  plain- 
tiff's employment,  been  employed  as  a  teac^her  in  said 
school. 

The  other  facts  are  sufficiently  stated  in  the  opinicm. 

T'pon  the  introduction  of  all  the  evidence  the  defend- 
ant request(^l  the  court  to  give  to  the  jur\'  the  following 
v.ritten  charges,  and  duly  excepted  to  its  refusal  to 
give  said  charges  as  requested: — (1.)  *'The  c(mrt 
charges  the  jury  tlu^  if  thev  believe  the  evidence  in  this 
case,  they  cannot  find  for  the  plaintiff'  fcu'  any  amount  on 
account  of  services  rendered  by  Mrs.  Hellier  during  the 
fall  of  1901."  (2. )  "The  court  charges  the  jury  that  the 
plaintiff  cannot  recover  anything  for  the  sal- 
ary of  Mrs.  Hellier  during  the  time  she  was  employed  as 
a  teacher  by  the  defendant."     (3.)     "If  the  jury  believe 
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that  plaintiff's  account  has  been  paid  down  to 
IckSs  than  one  hundred  dollars,  and  if  they  fur- 
ther find  that  he  lost  one  month's  time  out  of  the 
school  during  the  fall  of  1901,  while  the  school  was  in 
session,  then  the  plaintiff  cannot  recover  and  your  ver- 
dict will  be  for  the  defendant." 

There  was  a  verdict  and  judgment  for  the  plaintiff. 
The  defendant  made  a  motion  for  a  new  trial  on  the 
ground  that  the  verdict  was  contrary  to  the  evidence, 
because  same  was  contrary  to  law,  and  because  the  ver- 
dict was  excessive.  The  court  overruled  the  motion  for 
a  new  trial,  and  the  defendant  duly  and  legally  except- 
ed. The  defendant  appeals  and  assigns  as  error  the 
rulings  of  the  court  below. 

Jas.  \S\  Stuother,  for  appellant. 

Thos.  L.  Ruloer^  contra, 

TYSON,  J. — The  trial  court,  it  appears,  excluded  the 
testimony  of  the  witness  Langley  because  not  in  rebuttal, 
but  was  part  of  the  defendant's  original  case.  In  this 
there  was  no  error.  The  evidence  sought  to  be  elicited 
from  this  witness  was  for  the  purpose  of  showing  that 
defendant  was  entitled  to  certain  credit  upon  the  ac- 
count sued  upon.  In  other  words,  to  show  a  payment 
upon  the  account  by  defendant  under  its  plea  of  pay- 
ment. After  the  plaintiff  made  out  a  prima  facie  case, 
wliich  he  did  by  testifying  that  the  account  introduced 
in  evidc^nce  was  correct,  the  burden  was  upon  the  defend- 
ant to  establish  his  plea  of  payment,  and  this  it  ought 
1(;  have  done  before  plaintiff  oftVred  his  evidence  in  re- 
buttal. Whether  he  should  have  been  permitted  to  do 
so  after  plaintiff  had  closed  his  testimony  in  rebuttal, 
was  within  the  discretion  of  the  trial  court  and  not  re- 
visable. 

There  was  evidence  that  Mrs.  Hellier,  during  the  fall 
of  1901,  while  plaintiff  was  sick,  taught  for  him  and  in 
his  stead ;  that  she  was  not  employed  by  defendant  dur- 
ing that  period  as  a  teacher.  It  was  open  to  the  jury  to 
find  that  defendant  accepted  her  services  in  lieu  of  her 
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husband's,  the  plaintiff,  and  that  he  was  to  receive  the 
compensation  for  those  seiTices  under  his  contract  of 
employment,  just  as  though  he  had  rendered  them  him- 
self.   Charge  1  was,  therefore,  properly  refused. 

The  plaintiff  testified  that  the  salary  earned  by  Mrs. 
Hellier  as  teacher  during  the  session  1900-01,  which  is 
comprised  in  one  of  the  items  of  the  account  sued  on, 
belonged  to  him.  The  credibility  of  this  testimony  was 
for  the  determination  of  the  jury  and  not  for  the  court- 
Charge  2,  requested  by  defendant,  was  therefore  im- 
proper. 

Charge  3  refused  to  defendant  is  not  intelligible.  And, 
indeed,  cannot  be  made  so  without  a  change  in  its  phra- 
seology, which,  of  course,  we  are  not  authorized  to  do. 
Charges  must  be  given  or  refused  in  the  terms  in  which 
they  are  written.— §  3328  of  Code. 

We  are  unwilling  to  affirm  that  the  court  should  have 
granted  the  motion  for  a  new  trial. 
Affirmed. 

McClellan,  C.  J.,  Simpson  and  Anderson,  J.  J.,  con- 
curring. 


Town  of  Elba  v.  Rhodes. 

Habeas  Corpus  Proceedings. 

Constitutional  law;  repeal  of  dispensary  axit  as  to  Coffee  County 
and  prohibiting  the  sale  of  liquors  in  said  coutny. — A  notice 
that  application  will  be  made  to  the  Legislature  "for  the  re- 
peal of  the  law  authorizing  the  establishment  of  dispensaries, 
so  far  as  the  said  law  relates  to  the  county  of  Coffee,  and-  for- 
bids the  commissioner's  court  of  the  county  of  Coffee  from 
erecting  dispensaries  for  said  county,"  or  a  notice  that  appli- 
cation will  be  made  to  repeal  "an  act  to  authorize  the  munic- 
ipal and  other  subdivisions  of  the  State  to  buy  and  sell  spir- 
ituous, vinous  and  malt  liquors,  and  to  further  regulate  and 
prohibit  the  sale  of  said  liquor,  approved  Feb.  18th,  1899,  in 
80  far  as  the  same  applies  to  the  county  of  Coffee,"  does  not 
set  forth  the  substance  of  the  act  approved  Sept.  25th,  1903, 
entitled  "An  act  to  repeal  an  act  entitled  an  act  to  author- 
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ize  municipal  and  other  subdivisions  of  the  State  to  buy  and 
sell  spirituous,  vinous  and  malt  liquors,  and  to  further  reg- 
ulate or  prohibit  the  sale  of  such  liquors,  approved  on  the 
18th  day  of  Feb.  1899^  in  so  far  as  said  act  relates  to  the 
county  of  Coffee,  and  to  prohibit  the  sale  or  giving  away  of 
such  liquors  in  the  county  of  Coftee,  after  the  first  Monday 
in  January,  1904."  (Local  Acts,  1903,  p.  316);  and  said  last 
•  named  act  being  a  local  act,  is  unconstitutional  and  void,  as 
being  offensive  to  Section  106  of  the  Constitution. 
2.  Same;  act  establishing  dispensaries  in  the  town  of  Elba  uncon- 
stitutional,— The  act  approved  Oct.  1st,  1903,  entitled  "An  act 
to  establish  and  regulate  a  dispensary  in  the  town  of  Elba, 
CofPee  County,  Alabama,  for  the  sale  of  spirituous,  vinous  and 
malt  liquors,  and  to  establish  and  perpetuate  board  of  commis- 
sioners for  the  management  of  said  dispensary."  (Local 
Acts,  1903,  p.  443),  is  unconstitutional  and  void,  in  that  by  its 
terms  said  act  grants  an  exclusive  right  to  the  commission- 
ers provided  for  therein  as  individuals,  and  their  successors, 
to  establish  and  maintain  a  dispensary,  and  thereby  traffic  in 
liquor,  etc.,  in  the  town  of  Elba,  and  is  therefore  in  viola- 
tion of  the  organic  law  prohibiting  monopolies. 

Appeal  from  the  order  of  the  Probate  Judge  of  Coffee 
County. 

Heard  before  the  Hon.  F.  M.  Rushing. 

The  facts  in  this  case  are  sufficiently  stated  in  the  opin- 
ion. 

Riley  &  Wilkerson,  for  appellant. 

R.  H.  Abbington  and  W.  L.  Mabtin,  contra. 

Appeal  from  decision  and  order  of  Judge  of  Probate 
of  Coffee  County  on  Habeas  Cwpm  proceedings,  dis- 
charging petitioner. 

DOWDELL,  J. — The  appellee  was  tried  and  convict- 
ed by  the  mayor  of  the  town  of  Elba  on  the  affidavit  and 
warrant  for  the  violation  of  a  town  ordinance.  The  pro- 
ceedings before  the  mayor  appear  to  have  been  regular, 
and  while  yet  in  the  custody  of  the  marshal  under  the 
judgment  of  conviction,  and  on  the  same  day  the  judg- 
ment of  conviction  wa§  rendered,  and  while  the  fine  and 
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costs  remained  unpaid,  the  petitioner  sued  out  a  writ  of 
habeas  corpus  before  the  probate  judge  of  the  county, 
and  was  on  the  hearing  by  the  judgment  of  said  pro- 
bate judge  discharged  from  such  custody,  and  from  this 
judgment  the  town  of  Elba  appeals. — Code  1896  §  4314 ; 
Burr  V.  Foster,  132  Ala.  41. 

The  main  question  presented  for  consideration  involves 
the  constitutionality  vel  non,  of  the  two  Acts  of  the  Leg- 
islature, one  approved  Sept.  25th  1903,  Local  Acts,  1903, 
p.  316;  the  other  one  approved  October  1st,  1903,  Local 
Acts  1903,  p.  443. 

The  title  of  the  Act  of  September  25th,  1903,  is  "An 
Act,  to  repeal  an  Act  entitled  an  Act  to  authorize  mu- 
nicipal and  other  subdivisions  of  the  state,  to  buy  and 
sell  spirituous,  vinous  and  malt  liquors,  and  to  further 
legulate  or  prohibit  the. sale  of  such  liquors,  approved 
on  the  18th  day  of  February,  A.  D.,  1899,  in  so  far  as  said 
Act  relates  to  the  county  of  Coflfee  and  to  prohibit  the 
sale  or  giving  away  of  said  liquors  in  the  county  of  Cof- 
fee after  the  first  Monday  in  January,  A.  D.,  1904."  The 
Act  itself  under  this  title  is  composed  of  five  sections. 
The  first  section  provides  for  the  rei)eal  of  the  former 
statute  as  to  Coflfee  county  as  set  out  in  the  title.  The 
second  section  provides  for  prohibition  in  said  county 
after  the  first  of  January,  1904.  The  third  section  pro- 
vides a  punishment  for  the  violation  of  the  provisions 
of  the  Act.  The  fourth  section  mates  it  the  duty  of  the 
judge  of  the  circuit  court  to  give  the  Act  specially  in 
charge  to  the  grand  jury  at  each  term  of  the  court.  The 
fifth  sections  contains  the  general  repealing  clause. 

The  Act,  being  a  local  one,  it  was  necessary  to  its  va- 
lidity that  notice  and  proof  of  notice  should  be  made  as 
required  by  §  106  of  the  Constitution.  This  section  pro- 
vides as  follows :  Sec.  106,  "No  special,  private  or  local 
law  shall  be  passed  on  any  subject  not  enumerated  in 
Section  104  of  this  Constitution,  except  in  reference  to 
fixing  the  time  of  holding  courts,  unless  notice  of  the  in- 
tention to  apply  therefor  shall  have  been  published, 
without  cost  to  the  State,  in  the  county  or  counties  where 
the  matter  or  thing  to  be  affected  may  be  situated,  which 
notice  shall  state  the  substance  of  the  proposed  law  and 
be  published  at  least  once  a  week  for  four  consecutive 


Digitized  byLjOOQlC 


6&2  SUPKEME  COURT  l^ov.  Term 

[Town  of  Elba  v.  Rhodes.] 

weeks  in  some  newspaper  published  in  such  county  or 
counties,  or  if  there  is  no  newspaper  published  therein, 
then  by  posting  the  said  notice  for  four  consecutive  weeks 
at  five  different  places  in  the  county  or  counties  prior  to 
the  introduction  of  the  bill ;  and  proof  by  affidavit  that 
said  notice  has  been  given  shall  be  exhibited  to  each 
House  of  the  Legislature,  and  said  proof  spread  upon  the 
Journal.  The  courts  shall  pronounce  void  every  special, 
private  or  local  law  which  the  Journals  do  not  affirma- 
tively show  was  passed  in  accordance  with  the  provi- 
sions of  this  section." 

The  notice  of  this  law  which  was  exhibited  with  proof 
of  the  notice  to  the  Senate  and  House,  as  shown  on  page 
1918  printed  Vol.  of  Senate  Journal  1903,  and  on  page 
1301  House  printed  Journal,  was  in  two  forms,  and  as 
follows,  omitting  the  affidavit,  we  copy  the  two  notices 
as  they  appear  on  the  Journal:  "Notice."  "To  all 
whom  this  may  concern,  greeting:"  "Notice  is  hereby 
given  that  application  will  be  made  at  the  present  ses- 
sion of  the  Legislature  of  the  State  of  Alabama  for  the 
repeal  of  the  law  authorizing  the  establishment  of  dis- 
pensaries so  far  as  the  said  law  relates  to  the  county  of 
Coffee  in  said  State,  and  to  forbid  the  commissioners 
court  of  the  county  of  Coffee  from  erecting  dispensaries 
for  said  countv."    Signed  "A.  Pelham,  H.  H.  Blackmon." 

"Notice." 

"Notice  is  hereby  given  that  at  the  next  session  of  the 
Legislature  in  September,  1903,  application  will  be  made 
to  repeal  "An  Act  to  authorize  municipal  and  other  sub- 
divisions of  the  State  to  buy  and  sell  spirituous,  vinous 
and  malt  liquors,  and  to  further  regulate  and  prohibit 
the  sale  of  said  liquors,  approved  February  18th,  1899, 
in  so  far  as  the  same  applies  to  the  countv  of  Coffee. 
Said  "appeal"  to  take  effect  on  the  first  Monday  in  Jan- 
uary, 1904." 

Under  the  principle  laid  down  in  the  case  of  Wallace 
V.  Board  of  Revenue,  37  So.  Rep.  323,  where  section  106 
of  the  constitution  was  construed,  and  where  it  was  de- 
cided what  was  meant  by  the  terms  substance  of  the  pro- 
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posed  law  as  they  occur  in  that  section,  it  requires  no 
arji^ument  to  show,  that  in  neither  of  the  notices  copied 
above,  is  the  substance  of  the  proposed  law  as  it  passed 
the  Legislature,  stated.  Under  the  authority  of  the  case 
above  cited,  the  said  Act  of  September  25th,  1903,  must 
be  declared  void,  as  offensive  to  section  106  of  the  Con- 
stitution. We  do  not  consider  the  other  objections  raised 
to  this  statute. 

This  brings  us  to  the  consideration  of  the  question  of 
the  constitutionality  of  the  Act  of  October  1st,  1903, 
and  entitled  "An  Act,  to  establisih,  maintain  and  regulate 
a  dispensary  in  the  town  of  Elba,  Coflfee  county,  Ala- 
bama, for  the  sale  of  spirituous,  vinous  and  malt  liquors, 
and  to  establish  and  perpetuate  a  board  of  commission- 
ers for  the  management  of  said  dispensary." 

When  we  compare  this  Act  with  the  Florence  Dispen- 
sary Act,  which  was  so  ably  and  exhaustively  treated  in 
the  case  of  Mitchell  v.  State,  134  Ala.  392,  we  find  in  re- 
ality and  in  principle  nothing  to  distinguish  the  two 
/  cts  to  the  end  of  withdrawing  the  Act  before  us  from 
an  application  of  the  doctrine  laid  down  in  Mitchell  v. 
State.  There  is  this  difference  in  the  two  Acts :  In  the 
/^  ct  under  consideration,  the  commissioners  were  not  in 
express  terms  constituted  a  corporation.  We  think  that 
it  can  make  no  difference  that  the  commissioners  were 
not  declared  to  be  a  body  corporate.  Whether  they  be 
constituted  a  corporation,  or  are  mere  private  persons 
having  the  powers,  or  some  of  the  powers  and  incidents 
of  a  corporation,  what  difference  can  there  be  in  prin- 
r'ple  when  we  come  to  apply  the  doctrine  of  the  Mitch- 
vU  case,  supra.  It  seems  it  would  have  made  no  differ^ 
erce  in  that  cfise,  whether  the  commissioners  were  pri- 
vate per-jons,  or  were  constituted  a  corporation. 

Another  difference  between  the  two  Acts  is,  that  the 
Florence  Act,  in  terms,  authorized  the  commissioners, 
Pt  any  time  they  might  see  proper  to  do  so,  to  suspend  or 
diFcontinue  the  dispensary,  while  no  such  express  au- 
thorization is  contained  in  the  Act  before  us.  The  title 
of  the  Act  here  is  "To  estaiblish,  maintain  and  regulate 
a  dispensary  in  the  town  of  Elba,  etc.,  and  to  establish 
jind  perpetuate  a  board  of  commissioners  for  the  man- 
agement of  said  dispensary."     The  Act  itself  appoints 
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the  individuals  constituting  the  board  of  commissioners 
and  fixes  their  respective  terms  of  office,  and  further 
provides  for  the  election  of  their*  successors  by  the  court 
of  county  commissioners.  There  is  no  other  governmen- 
tal means  or  aid  provided  whereby  to  perpetuate  the 
existence  of  the  dispensary  for  the  purposes  for  which 
it  is  created.  The  dispensary  is  created  with  a  board  of 
commissioners  to  manage  and  control  it,  without  a  dollar 
to  inaugurate  its  business  being  furnished,  or  authorized 
to  be  furnished,  from  any  governmental  source.  The 
board  of  commissioners,  it  is  true,  are  authorized  to 
contract  and  be  contracted  with,  sue  and  be  sued,  and 
to  borrow  money  on  the  credit  of  the  dispensary. 

Without  any  capital  to  start  the  business,  or  a  dollar's 
worth  of  property  on  which  to  base  a  credit,  its  start  in 
the  business  for  w^hich  it  was  created  is  dependant  solely 
upon  means  to  be  furnished  by  individuals,  and  its  suc- 
cess dependent  upon  individual  efforts  prompted  largely 
if  not  solely,  by  incentives  attributable  to  selfish  ends^ 
and  not  to  duties  imposed  by  law.  There  is  nothing  in 
the  act  to  prevent  a  suspension  or  a  discontinuance  of 
the  business  by  a  failure  on  the  part  of  those  to  whom 
its  management  and  control  is  committed,  and  nothing 
in  the  law  requiring  its  inauguration,  and  nothing  re- 
quiring the  exercise  of  any  privilege  conferred,  as  that 
of  borrowing  on  the  credit  of  the  dispensary,  if  necessary, 
at  any  time  to  keep  the  concern  going.  It  would  seem 
from  this,  that  although  the  Act  does  not  in  express  terms 
authorize  the  commissioners  to  suspend  or  discontinue 
at  pleasure,  it  leaves  it  where  suspension  or  discontinu- 
ance may  follow  from  non-action  on  the  part  of  the  com- 
missioners. 

Moreover,  it  may  be  asked,  what  is  there  to  prevent  a 
levy  and  sale  under  execution  by  a  creditor  of  the  liquors 
in  stock  at  any  time,  a  thing  that  could  not  be  done,  if 
such  liquors  were  the  property  of  the  state,  county  or 
town? 

The  fact  that  the  Act  says  that  the  commissioners' 

court  of  the  county  shall  have  "care  and  guidance"  of 

the  said  dispensary,  does  not  make  it  the  dispensary  of 

the  county.    The  Act  creates  a  dispensary,  and  appoints 
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a  board  of  managers,  or  commissioners,  whose  duties  are 
to  superintend  and  supervise,  and  to  have,  in  fact,  the 
"care  and  guidance"  of  its  affairs,  these  commissioners 
having  the  exclusive  right  to  appoint  the  dispenser,  also, 
the  right  to  remove  him  and  appoint  another,  the  duty 
of  said  manager  or  dispenser  being  to  keep  on  hand  at 
all  times  a  stock  of  liquors,  etc.,  under  the  direction  of 
said  dispensary  commissioners,  and  to  sell  for  cash  and 
turn  the  money  over  to  the  secretary  of  board,  who  is 
also  selected  by  the  said  dispensary  commissioners,  and 
who  is  not  required  to  be  a  member  of  said  board.  And 
yet  in  the  Act  is  inserted  the  language  above  quoted,  viz ; 
"that  the  dispensary  shall  be  under  the  care  and  gui- 
dance of  the  county  commissioners,"  an  empty  prerog- 
ative when  we  look  to  the  Act  to  And  the  active,  pos- 
itive duties  of  the  court  of  county  commis?doners.  No 
way  is  indicated  in  which  this  "care  and  guidance"  is 
to  be  exercised.  The  court  has  the  authority  by  itself 
only,  to  remove  a  dispensary  commissioner,  and  that 
must  be  for  cause.  They,  the  court  of  county  commis- 
siners,  have  no  express  autfiority  in  the  conduct  of  the 
dispensary  itself.  There  is  another  right  conferred  by 
the  Act  on  the  county  commissioners,  but  it  is  at  the  same 
time  conferred  in  the  disjunctive  on  the  board  of  dis- 
pensary commissioners,  the  language  of  the  act  is  as  fol- 
lows; "The  dispenser  shall  be  of  good  moral  character 
and  sober  habits  and  shall  have  charge  and  control  undei* 
the  supervision  of  said  Board  of  Commissioners,  or  said 
Court  of  County  Commissioners."  This  language  is  at 
variance  with  section  1  of  the  Act  giving  the  court  of 
county  commissioners  "care  and  guidance"  of  the  dis- 
pensary. It  serves  to  show  the  emptiness  of  the  general 
terms — "care  and  guidance,"  as  used  in  section  1,  and 
further  that  it  was  but  a  futile  attempt  to  meet  the  ob- 
jections to  the  Florence  Dispensary  Act  held  invalid  in 
Mitchell  V.  State^  supra. 

The  dispensary  is  neither  the  property  of  the  state, 
county  or  town  of  Elba.  It  is  not  managed  or  controlled 
by  either  of  these  governmental  agencies,  nor,  as  for  that 
matter,  by  any  governmental  agency.  The  provision  in 
the  Act  that  the  court  of  county  commissioners  shall 
have  the  "guidance  and  cjare"  of  the  concern,  when  taken 
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in  connection  with  the  provisions  of  the  Act  which  place 
the  management  and  control  absolutely  in  the  hands  of 
others,  robs  the  former  provision  as  to  "care  and  gui- 
dance'' of  the  court  of  county  commissioners  of  any 
meaning;  at  least,  takes  away  from  the  said  court  any 
positive  power  of  control  and  direction.  Neither  the 
state,  county,  or  town  of  Elba  is  to  furnish  the  ci^pitai 
to  run  the  concern.  The  applications  of  any  profits  that 
may  arise  from  the  venture  is  similar  to  the  provisions 
in  the  Florence  Dispensary  Act  as  to  the  application  of 
the  profits. 

What  was  said  in  MitchelVs  case,  supra,  is  apposite 
here ;  "it  is  obvious  that  an  act  proceeding  on  the  general 
lines  upon  which  this  one  proceeds  migit  amount  to 
an  arbitrary  designation  by  the  legislature,  or  by  the 
commissioner's  court  of  a  county  ♦  ♦  ♦  ♦  of  pri- 
vate persons  or  a  private  corporation  to  carry  on  the 
liquor  traffic  to  the  exclusion  of  all  other  private  persons 
find  private  corporations  in  palpable  violation  of  funda- 
mental law.  For  illustration :  Suppose  it  were  a  fact 
that  the  net  profits  of  the  liquor  business  in  Florence  and 
East  Florence  were  ten  thousand  dollars,  and  this  act 
liad  provided  a  salary  of  two  thousand  dollars  for  each 
of  these  five  commissioners,  would  any  court  hesitate 
to  declare  that  such  a  statute  would  be  the  conferring 
of  a  special  privilege  on  these  men  or  this  close  corpora- 
tion composed  of  them,  that  it  would  be  invidious  and 
class  legislation  and  unconstitutional  and  void?  Would 
not  such  a  statute  be  clearly  for  the  benefit  of  these  indi- 
viduals, exclusive  of  the  equal  right  of  other  individuals 
to  engage  in  this  business?  We  do  not  know  what  thc- 
profits  of  these  dispensaries  are.  They  may,  for  aught 
we  know  to  the  contrary,  not  exceed  the  three  hundred 
and  fifty  dollars  to  be  paid  to  these  commissioners.  And 
can  it  make  any  difference  what  these  commissioners  are 
to  receive  out  of  the  business  when  they  in  fact  are  to  re- 
ceive all  its  issues  and  profits,  when  they,  and  not  the 
State,  nor  the  county  nor  the  city,  inaugurate  it  and 
supply  the  funds  for  prosecuting  it,  and  themselves,  to 
the  exclusion  of  all  others  equally  entitled  to  engage  in 
the  traffic  under  organic  guarantees,  carry  it  on  and  re- 
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ceive  the  proceeds  of  it?  Can  the  legislature,  indeed, 
thus  provide  for  the  farming  out  of  this  traflSe  to  persons 
named  by  itself  or  to  be  named  by  the  county  and  town 
authorities  upon  conditions  involving  merely  the  pay- 
ment of  some  part  of  the  proceeds  to  the  county  and 
town,  and  forbid  other  persons  to  engage  in  the  traffic 
at  all?" 

From  a  careful  consideration  and  analysis  of  the  Act 
in  question,  in  all  of  its  provisions,  and  summing  up  the 
whole  situation,  it  can  be  regarded  as  nothing  more  nor 
lesB  than  the  grant  of  an  exclusive  right  to  the  commis- 
sioners as  individuals,  and  their  successors,  to  traffic  in 
liquor,  etc.,  in  the  town  of  Elba,  and  therefore,  offensive 
to  organic  law  prohibiting  monopolies. 

In  the  case  of  State  ex  rel  v.  Rushing,  following  other 
decisions,  it  was  decided  that  the  charter  of  the  town  of 
Elba,  Local  Acts,  1898-9,  p.  1201,  did  not  of  its  own  force 
repeal  or  annul  the  prohibition  Act  of  1896,  Acts,  1896-7, 
p.  79,  but  that  it  was  only  when  the  municipality  adopt- 
ed an  ordinance  under  its  charter  licensing  whiskey 
that  this  took  place.  It  is  shown  that  the  town  of  Elba 
had  adopted  a  valid  ordinance  licensing  liquors.  This 
was  done  under  its  charter  power  contained  in  the  Act 
of  incorporation. — Local  Acts,  1898-9,  page  1201. 

The  petitioner  was  tried  and  convicted  for  a  viola- 
tion of  a  valid  ordinance  of  the  town  of  Elba,  and  he  was 
in  lawful  custody  at  the  time  of  the  suing  out  of  his 
petition  and  of  his  discharge  by  the  probate  judge.  Un- 
der our  view  of  the  case,  it  therefore  follows  that  the 
judgment  discharging  the  petitioner  must  be  reversed, 
and  a  judgment  will  be  here  rendered  remanding  the  pe- 
titioner to  the  custody  of  the  marshal  of  the  town  of 
Elba. 

Reversed  and  remanded. 

McClellan^  C.  J.,  Haralson  and  Denson,  J.J.,  con- 
curring. 
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statutory  Action  of  Ejectment. 

1.  Color  of  title;  may  he  shown  &y  void  deed;  exception. — ^While  as 

a  general  rule,  a  void  deed  is  admissible  in  evidence  to  show 
color  of  title  to  the  person  claiming  thereunder,  if,  however, 
the  deed  offered  is  void  because  of  the  uncertain  and  indefi- 
nite description  of  the  land  conveyed,  such  a  deed  would  not 
convey  color  of  title,  and  possession  under  it  would  be  limit- 
ed to  possessio  pedis. 

2.  Deed;  description  of  lands  conveyed;  latent  ani^biguity. — ^Where 

the  description  of  lands  in  a  deed  is  by  Government  numbera, 
but  the  township  and  range  are  not  described  as  being  south 
or  north,  or  east  or  west,  and  in  the  county  where  the  land 
is  described  as  being  situated  there  are  townships  north  and 
south  bearing  the  same  number  as  that  designated  in  the  deed 
in  which  there  is  the  same  section  as  that  designated  in  the 
deed,  such  description  standing  alone  would  constitute  a 
patent  ambiguity,  which  could  not  be  relieved  by  parol  testi- 
mony of  what  was  intended  by  the  parties  to  be  conveyed; 
but  where  in  such  deed  there  is  a  recital  that  the  lands  de- 
scribed therein  were  sold  for  the  payment  of  taxes  that  were 
due  from  one  M.  D.  M.,  the  owner  of  said  lands,  such  recital 
makes  the  description  set  forth  in  the  deed  a  latent  ambiguity 
and  authorizes  resort  to  competent  parol  evidence  in  aid  of 
the  description  set  forth  in  the  deed. 

3.  Ejectment;  admissibility   of  evidence. — In   an   action   of  eject- 

ment, where  the  defendant  sets  up  the  defense  of  adverse  pos- 
session of  10  years,  it  is  competent  for  the  defendant  as  a  wit- 
ness in  his  own  behalf  to  testify  that  he  purchased  the  lands 
described  in  the  complaint  from  the  State  and  paid  a  certain 
sum  of  money  therefor,  and  that  he  immediately  went  into 
possession  of  such  lands^  and  has  remained  in  possession 
thereof  ever  since  said  purchase. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  William  S.  Anderson. 

This  was  a  statutory  action  of  detinue  brought  by  the 
appellee,  Mary  Henry,  against  the  appellant,  Lewis  L. 
Brannan.  to  recover  certain  lands  specifically  described 
in  the  complaint. 

Vol.  142. 


Digitized  byLjOOQlC 


i^^^-l  OF  ALABAMA.  699 

[Brannon  v.  Henry.] 

The  facta  in  the  case  are  sufficiently  stated  in  the  opin- 
ion. Upon  the  introduction  of  all  the  evidence  the  court 
at  the  request  of  the  plaintiff  gave  the  general  affirma- 
tive charge  in  her  favor,  to  the  giving  of  which  charge 
the  defendant  dulv  excepted. 

There  were  verdict  and  judgment  for  the  plaintiff.  The 
defendant  appeals  and  assigns  as  error  the  several  rul- 
ings of  the  trial  court  to  which  exceptions  were  reserved. 

McIntosh  &  RiCH^  for  appellant. — A  tax  deed,  void 
as  a  muniment  of  title,  may  answer  as  color  of  title. — 
Hughes  i\  And^rso^i,  79  Ala.  209 ;  Mavfield's  Digest,  Vol. 
2,  p.  82,  §§  134,  137,  138  and  147;  Htovall  v.  Fowler,  72 
Ala.  77;  Mclnerny  v,  Irvin^  90  Ala.  p.  275. 

It  has  been  decided  in  this  State  as  far  back  almost 
as  the  organization  of  this  Court  that  in  ejectment  cases, 
identity  of  the  premises  may  be  proved  by  parol. — Bul- 
lock V,  M alone,  (Minor),  page  400. 

The  failure  to  state  in  the  deed  whether  the  township 
was  north  or  south  was,  at  most,  but  latent  ambiguity, 
and  the  authorities  expressly  hold,  that  ambiguities  of 
this  character  may  be  explained  by  parol. — Chamhers  v. 
Ringstaff,  69  Ala.  p.  140 ;  1  Greenleaf  s  Evidence,  page, 
352,  §  297;  Bullock  v.  Malone,  supra;  Brown  on  Parol 
Evidence,  page  305,  §  98  et  seq. ;  Moody  v.  A.  G.  S.  R.  R. 
Co.,  124  Ala.  p.  195;  Stamphill  v.  Pulley,  121  Ala.  250. 

Ervin  &  McAlbbb,  contra. — A  patent  ambiguity  can- 
not be  explained  by  parol  proof  of  what  the  parties  in- 
tended.— Vann  v.  hunsford,  91  Ala.  580.  And  for  the 
stronger  reason  when  description  of  property  is  wholly 
uncertain  proof  cannot  he  made  of  what  was  intended. 
Kennedy  ^(we  d  C.  Co.  v.  i^Ioss-S^effield  Rteel  &  I  Co., 
34  So.  Rep.  p.  373.  A  tax  deed  must  give  dicertoAn  de- 
scription of  the  land  conveyed. — Blackwell  on  Tax  Ti- 
tles, p.  379.  Where  the  description  of  property,  however, 
is  ambiguous,  indentification  must  be  established  by  the 
proof  of  facts,  opinion  or  conjecture  of  what  was  in- 
tended will  not  do. — Bernstein  v.  Humes,  71  Ala.  269. 

DENSON,  J — This  is  an  action  of  statutory  ejectment. 
While  other  lands  were  described  in  the  complaint,  by 


Digitized  byLjOOQlC 


700  SUPREME  COURT  [Nov.  Term. 

[Brannon  v.  Henry.] 

the  proceedings  had  in  the  court  below,  and  the  judg- 
ment redered  there  in  favor  of  the  piaintiflf,  the  ques- 
tions presented  for  consideration  by  this  appeal,  relate 
only  to  that  pai^t  of  the  land  described  in  the  complaint, 
as  the  N.  E.  1-4  of  section  36,  township  2  south,  of  Range 
4  Avest,  situated  in  Mobile  county,  Alabama. 

The  piaintiflf  oflfered  in  evidence  a  patent  to  the  lands 
above  described  issued  by  the  State  of  Alabama  to  Thos. 
Henry  on  the  2nd  day  of  January,  1872,  and  then  oflfered 
in  evidence  a  certified  copy  of  the  last  will  and  testament 
of  Thomas  Henry,  deceased,  devising  the  lands  to  piain- 
tiflf, together  with  the  certificate  of  the  judge  of  probate 
of  Mobile  county,  showing  the  probate  and  record  of  said 
will.    The  foregoing  was  all  of  the  plaintiflf's  evidence. 

The  defense  attempted  by  the  defendant  was  ten  years 
adverse  po:ssession. 

The  defendant  oflfered  in  evidence  what  purported  to 
be  a  tax  deed  made  to  defendanti  by  Cyrus  D.  Hogue, 
Auditor,  on  the  3d  day  of  April,  1890,  the  lands  con- 
tained in  said  deed  are  described  as  foUoAVS,  to-wit :  N. 
E.  1-4  of  section  36,  township  2,  Range  4,  lying  and  being 
situate  in  Mobile  county,  Alabama.  The  deed  was  of- 
fered merely  for  the  purpose  of  showing  color  of  title. 
The  objection  made  by  piaintiflf  to  the  deed  was  based  on 
the  ground  that  the  deed  was  absolutely  void  and  not 
self  proving.  The  court  sustained  the  objection  and  the 
defendant  duly  excepted  to  the  ruling  of  the  court.  It 
must  be  conceded  that  the  tax  deed  oflfered  in  evidence 
is  not  eflfective  as  a  muniment  of  title,  nor  w^as  it  depend- 
ed upon  by  the  defendant  as  such. 

The  insistence  of  the  appellant  is,  that  a  deed  may  be 
void  and  yet  be  admissible  in  evidence  to  show  color  of 
title.  This  insistence  is  amply  supported  by  authority, 
and  many  .of  the  deeds  which  have  been  held  by  this 
court  to  operate  as  color  of  title  were  void  tax  deed^. 
Stovall  V,  Folder y  72  Ala.  77 ;  Childress  v.  Calloway,  76 
Ala.  128;  Hughs  v.  Anderson.  79  Ala.  209;  Florence 
Land  Co.  v.  Warren,  91  Ala.  533;  Gist  v.  lieaumont,  104 
Ala.  347;  Zuiidel  v,  Baldwin,  114  Ala.  328;  Reddick,  et 
ah  V.  hong,  124  Ala,  260 ;  Dorian  v.  Westervitch,  37  So. 
Rep.  382. 
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The  above  rule  it  seems,  is  subject  to  this  qualifica- 
tion, that  if  the  deed  offered  is  void  because  of  the  un- 
certain and  indefinite  description  of  the  land  conveyed, 
such  a  deed  would  not  convey  color  of  title,  and  posses- 
sion under  it  would  be  limited  to  "possessio  pedis J^  This 
exception  is  supported  by  reason  and  authority. — Black 
V,  Tennessee  Coaly  Iron  &  Railroad  Co.,  93  Ala.  109 ;  L. 
&  N,  R.  R.  Co.  v\  BoyUn,  76  Ala.  566. 

It  has  been  observed  that  the  only  objections  made  to 
the  deed  were,  that  it  was  absolutely  void  and  that  it 
was  not  self-proving.  Where  a  paper  writing  is  offered 
to  show  color  of  title  it  is  not  necesi-^ry  that  its  execu- 
tion should  be  proved. — Gist  v.  Beaumont^  104  Ala.,  347 
Ala.  titate  Laud  Co.  v.  Kyle,  99  Ala.  474. 

It  may  be  true  that,  if  at  the  time  the  deed  was  offer- 
ed, there  had  been  an  objection  that  there  was  not  at  the 
time  the  deed  was  offered,  any  proof  of  actual  possession 
under  the  deed,  the  court  should  have  sustained  it,  but 
no  such  objection  appears  to  have  been  made. 

Is  the  deed  void  because  of  uncertainty  and  indefinite- 
ness  in  the  description  of  the  lands,  so  as  to  bring  it 
within  the  qualification  above  stated  to  the  rule  bearing 
upon  the  admissibility  of  a  void  tax  deed  as  color  of 
title?  The  appellee  contends  that  it  is,  and  that  there 
can,  for  this  reason,  be  no  proper  application  of  the  rule, 
id  cerium  est  quod  cerium  reddi  poiest.  "This  conten- 
tion raises  the  question  of  patent  ambiguity,  which  the 
authorities  say  can  neither  be  explained  ndr  made  cer- 
tain by  parol  proof."  In  the  case  of  Chambers  v.  Ring- 
staff,  69  Ala.  140,  Judge  Stone,  discussing  the  question 
said :  "The  distinction  between  latent  and  patent  am- 
biguity has  long  existed,  and  the  general  rule  applicable 
to  each  class  of  cases  should  not  be  disturbed.  When  a 
contract  or  conveyance,  on  its  face,  or  aided  by  judicial 
knowledge,  equally  describes  two  or  more  persons,  things 
etc.,  that  is  patent  ambiguity,  or  ambiguity  apparent. 
In  such  cases,  the  rule  is  clear,  and  w^e  do  not  wish  to 
depart  from  it,  that  parol  proof  of  what  was  intended 
by  the  contracting  parties  will  not  be  received.  Latent 
ambiguity  exists,  when,  on  the  face  of  the  paper,  no 
doubt  or  uncertainty  exists,  but  by  proof  aliunde^  the 
language  is  shown  to  be  alike  applicable  to  two  or  more 
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persons,  things,  etc.  When  this  is  the  case,  the  uncer- 
tainty or  ambiguity  may  be  explained  or  cleared  up,  by 
the  same  character  of  proof  as  that  by  which  it  is  made 
to  appear."  The  conveyance  which  the  learned  judge 
had  under  construction  in  that  case,  described  the  land 
only  by  section,  township  and  range.  It  called  for 
parts  of  sections  7  and  17,  in  township  12,  range  18,  noth- 
ing being  said  of  the  State,  county,  land  district  or  Gov- 
ernment survey  in  which  the  lands  were  situated.  With 
reference  to  the  description,  in  further  discussion  of  the 
ambiguty,  Judge  Stone  said :  "Now,  we  judicially  know 
but  there  is  but  one  tract  of  land  in  Alabama  which 
corresponds  with  this  description.  There  is  but  one 
range  18  in  the  State,  and  that  lies  ea«t  of  the  basis  me- 
ridian of  St.  Stephens.  There  is  but  one  township  12 
that  bisects  range  18,  and  that  is  north  of  the  base  of  the 
survey."  Under  the  above  facts  and  statement  of  law, 
it  was  held  permissible  to  adduce  proof  that  the  grantors 
at  the  time  the  conveyance  was  executed,  owned  and  re- 
sided on  lands  in  Montgomery  county,  Alabama,  known 
by  the  same  numbers  as  those  employed  in  the  convey- 
ance. 

We  judicially  know  that  there  is  no  range  4  east  in  Mo- 
bile county,  and  we  judicially  know  that  there  is  a  town- 
ship 2  north,  and  a  township  2  south,  in  that  county, 
and  that  there  is  a  section  36  in  each  of  said  townships. 
The  deed  we  have  for  construction,  in  the  description  of 
the  lands  by  the  government  survey  designates  with 
equal  clearness,  the  two  tracts  of  land,  and  if  this  were 
all,  the  ambiguity  might  be  patent  and  parol  evidence 
would  not  be  admissible  to  aid  the  description.  But  we 
find  in  the  det^d  offered  in  evidence,  this  recital,  to-wit: 
"That,  whereas,  on  the  17th  day  of  May,  A.  D.,  1881, 
and  for  three  successive  weeks  thereafter,  advertisement 
wa.s  made  for  the  sale  of  the  lands  hereinafter  described 
and  conveyed,  for  the  payment  of  the  State  and  county 
taxes  then  due  from  M.  D.  Maun,  the  owner,  of  said 
lands."  We  do  not  judicially  known  which  tract  M. 
D.  Mann  owned,  and  we  are  clear  in  our  conclusion  that 
this  reference  to  the  lands  in  the  deed  would  authorize  a 
resort  to  competent  parol  evidence  to  aid  the  description 
Vol.  142. 
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set  forth  in  the  deed,  and  that  the  deed  is  not  within  the 
qualification  referred  to. — Black  v.  Pratt,  Coal  d  Coke 
Co.y  85  Ala.  504;  DeJarnett  v.  McDanitl,  93  Ala.  215; 
Black  V.  Tennessee  Coal,  Iron  &  R.  R.  Co.,  93  Ala.  109; 
Webb  r,  Elyton  Land  Co.,  105  Ala.  illy  Dorian  v.  West- 
ervitch,  37  So.  Rep.  382. 

It  follows  that  the  court  erred  in  sustaining  the  ob- 
jections made  to  the  deed,  offered  as  it  was,  to  show 
color  of  title  merely. 

After  the  defendant  as  a  witness  in  his  own  behalf 
had  without  objection,  testified  that  he  purchased  the 
land  described  in  the  complaint  from  the  State  and  paid 
fSO.CO  therefor,  and  that  he  immediately  went  into  pos- 
session of  it,  and  had  been  in  possession  of  it  ever  since, 
the  plaintil¥  moved  to  exclude  this  testimony  because 
the  deed  under  which  he  claims  to  have  purchased,  is 
void  and  shows  on  its  face  that  it  does  not  describe  any 
laud  whatever.  The  court  granted  the  motion  and  the 
defendant  excepted.  In  this  ruling  we  think  the  court 
erred.  It  will  be  noted  that  the  only  deed  which  had 
been  offered  by  defendant,  was  on  objection  of  the  plain- 
tiff not  allowed  in  evidence,  therefore,  at  the  time  the 
motion  was  made,  there  was  no  evidence  that  defendant 
was  claiming  under  a  deed,  void  or  otherwise.  Hence 
the  specific  ground  of  the  motion  was  without  founda- 
tion, and  for  this  reason  should  have  been  overruled.  But 
we  think  the  evidence  was  not  objectionable.  It  was  cer- 
tainly competent  for  the  defendant  to  show  that  he 
went  into  possession  of  the  land,  and  the  evidence  that 
he  bought  it  and  paid  for  it  was  relevant  as  tending  to 
show  the  nature  and  character  of  the  possession,  and  his 
claim,  whether  under  bo^ia  fide  claim  of  purchase. — Bar- 
ron  V,  BaiTon,  122  Ala.  194. 

It  was  not  competent  for  the  defendant  when  testify- 
ing to  look  at  the  deed  and  say  whether  the  land  describ- 
ed in  the  deed  was  in  township  2  south,  or  township  2 
north,  and  whether  it  was  in  range  4  east  or  west.  The 
description  in  the  deed  might  have  been  aided  by  proof 
tending  to  show  that  M.  D.  Mann  once  owned  the  lands 
or  that  he  was  in  possession  of  them  and  that  he  was  in 
possession  of  the  lands  in  township  2  south  if  such  proof 
was  obtainable,  and  that  the  tax  proceedings  were  had 


Digitized  byLjOOQlC 


70^  SUPREME  COURT  ^Nov.  Term. 

[Brannon  v.  Henry.] 

against  him  with  reference  to  this  land.  This  would 
be  showing  the  circumstances  and  situation  of  the  par- 
ties and  land,  and  Avould  give  to  the  jury  and  court  some- 
thing shedding  light  upon  the  parties  at  the  time  the 
deed  was  made,  so  that  their  intention  might  be  arrived 
at.  The  court  did  not  err  in  sustaining  plaintiff's  objec- 
tion to  this  question  asked  defendant  by  his  counsel,  to- 
wit :  '*I  will  ask  you  how  much  land  did  you  buy  in,  sec-. 
(i<m  36?"  If  not  objectionable  otherwise,  it  assumes 
that  defendant  bought  lands  in  section  36.  The  defend- 
ant claiming  as  an  adverse  holder,  it  is  important  that 
he  should  show  that  he  entered  upon  the  land  under  a 
bona  fide  claim  of  purchase  to  exempt  him  from  filing 
the  notice  required  by  Code,  1896,  §  1541.  The  statute 
has  no  application  to  a  party  who  enters  under  a  bona 
fide  claim  of  purchase. — Doe  ex.  dem.  Holt  v.  Adams,  et 
al.  121  Ala,  664;  Uledge  et  cU  v.  Singley,  et  al.  139  Ala. 
346. 

The  defendant  should,  under  the  rule  above  declared, 
have  been  permitted  to  show  that  he  purchased  the  land 
and  paid  for  it  and  that  he  was  claiming  under  the  pur- 
chase. This  does  not  mean  that  the  deed  would  have 
been  admissible  in  evidence  without  proof  aliunde  aiding 
the  description. 

The  7th  ground  in  the  assignment  of  error,  presents 
for  consideration  the  propriety  of  the  court's  action  in 
giving  the  affirmative  charge  for  the  plaintiff,  but  as 
the  judgment  must  be  reversed  for  errors  pointed  out 
above,  we  deem  it  unnecessary  to  consider  this  assign- 
ment. 

Reversed  and  remanded. 

if  cClkllan,  C.  J.j  Haralson  and  Dowdell,  J.  J.,  con- 
curring. 
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Kasco  et  al.  v.  Jeflfersoii. 

Actum  for  Breach  of  Constable's  Bond. 

1.  Pleading  and  practice;  statute  of  limitations. — While  as  a  gen- 

eral rule,  if  issue  is  joined  on  an  immaterial  plea,  and  its 
averments  are  proved,  the  defendant  is  entitled  to  the  general 
affirmative  charge,  still  if  the  defendant  pleads  that  the  cause 
of  action  is  barred  by  the  statute  of  limitations  for  one  year, 
upon  which  plea  issue  is  joined,  and  the  cause  of  action  is 
not  such  as  is  barred  in  one  year,  the  defendant  is  not  enti- 
tled to  the  general  affirmative  charge  ,although  the  suit  was 
not  brought  until  more  than  a  year  after  the  cause  of  action 
arose. — (Nashville,  Chattanooga  d  St.  Louis  Ry.  Co.  v.  Parker, 
123  Ala.  633,  overruled.) 

2.  Action  upon  constable's  bond;  sufficiency  of  complaint. — In  an 

action  to  recover  damages  for  the  breach  of  a  constable's  bond 
where  the  complainant  avers  a  breach  of  the  bond  by  levying 
on  and  selling  personal  property  which  was  not  the  prop- 
erty of  the  defendant  in  execution,  but  belonged  to  the  plain- 
tiff, and  for  which  breach  the  plaintiCF  claims  a  certain  named 
amount  as  damages,  such  complaint  states  a  substantial  cause 
of  action,  although  it  may  fail  to  particularize  the  property 
so  levied  upon;    such  defect  being  the  subject  of  demurrer. 

3.  Evidence;  ownership  of  personal  property  may  be  testified  to. 

The  ownership  of  personal  property  is  a  fact  to  which  ^  wit- 
ness may  testify. 

4.  Action  upon  constable's  bond;  admissibility  of  evidence. — In  an 

action  brought  by  a  married  woman  to  recover  damages  for 
the  breach  of  a  constable's  band,  by  reason  of  the  constable 
levying  an  execution  upon  her  property  as  the  property  of 
her  husband,  who  was  the  defendant  in  execution,  a  state- 
ment made  by  the  plaintiCF  at  the  time  of  the  levy  upon  such 
property  that  she  told  the  constable  to  look  at  her  12  babies, 
is  incompetent,  and  should  be  excluded  upon  objection. 

5.  Trial  and  its  iticident;  remarks  of  attorney. — In  an  action  to  re- 

cover damages  for  the  breach  of  a  constable's  bond,  in  that 
the  constable  levied  an  execution  upon  property  of  the  plain- 
tiff, who  was  a  married  woman,  as  the  property  of  her  hus- 
band, who  was  the  defendant  in  execution,  where  there  was 
some  evidence  introduced  tending  to  show  that  the  husband 
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of  the  plaintifT  had  made  the  statement  that  the  property 
levied  upon  was  his,  the  attorney  for  the  plaintiff  in  his  ar- 
gument to  the  jury  does  not  transcend  the  limits  of  legiti- 
mate argument  when  he  says  to  the  jury  that  he  will  leave 
it  to  them  to  say  "whether  or  not  it  is  not  the  custom  for  a 
man  to  speak  of  his  wife's  property  as  his  property?*' 
6.  Action  for  breach  of  bond;  sufficiency  of  plea. — In  an  action 
against  a  constable  and  the  sureties  on  his  official  bond,  to 
recover  damages  for  the  Jireach  of  said  bond,  in  that  the  con- 
stable levied  an  execution  issued  upon  a  judgment  against 
another  party  upon  the  property  of  the  plaintiff,  where  in  the 
complaint  it  is  averred  that  before  the  levy  of  said  execution, 
the  plaintiff  notified  the  constable  that  said  property  belonged 
to  her,  a  plea  is  insufficient  and  subject  to  demurrer  which 
avers  that  on  one  or  more  occasions  the  plaintiff  had  stated 
to  the  constable  that  the  property  afterwards  levied  on  by 
him  was  the  property  of  the  defendant  in  execution,  and  that 
therefore  she  was  estopped  to  deny  said  execution;  since  such 
plea  does  not  aver  that  said  statements  were  made  a/*er  the 
levy  of  the  execution. 

Appeal  from  the  Circuit  Court  of  Hale. 

Tried  before  the  Hon.  John  ilooRE. 

Tliis  action  was  brought  by  the  ai)i>ellee,  Catherine 
Jefferson,  against  the  appelhints,  \V.  P.  Kaseo  and  the 
sureties  on  his  official  l)ond,  and  nought  to  rcvover  for 
the  breach  of  said  lM)nd  bv  reason  of  the  defendant,  W.  P. 
Rasco,  levying  an  execution  issued  upon  a  judgment  re- 
covered against  the  jdaintilT's  husband,  Bab  Jefferson, 
upon  property  belimging  to  the  i)laintiflF. 

The  complaint  as  filed  contained  two  counts.  The  first 
count  sought  to  recover  ^300  damages  for  the  breach  of 
the  official  bond  to  said  W.  P.  Ras<*o,  and  set  out  said 
lK)nd  in  haer  rrrha,  and  then  averred  that  the  bond  was 
breached  by  reason  of  the  defendants  Rasco  as  constable 
levying  an  execution  issued  (m  a  judgment  issued 
against  Bab  Jefferson  upon  personal  property  Ix^longing 
to  the  plaintifT,  without  setting  out,  or  in  any  way  de- 
scribing the  property  so  levied  upon.  The  second  count 
was  substantially  the  same  as  the  first  count,  with  the 
exception  that  it  did  not  set  out  the  bond  at  length.  In 
each  of  the  (*ounts  it  was  averred  that  the  defendant  Ras- 
co levi(»d  the  executicm  upon  the  property  involved  in 
Vol.  142. 
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the  controversy  after  beinji:  notified  by  the  plaintiff  that 
it  was  not  the  property  of  the  defendant  in  execution, 
but  was  tlie  property  of  the  plaintiff. 

The  defendants  pleaded  the  {ijeneral  issue,  and  "that 
the  cause  of  action  is  baiTc^l  by  the  statute  of  limitations 
of  one  year;''  and  two  special  pleas  desij^nated  B.  and  C. 
In  plea  B  the  defendant  averred  that  the  plaintiff  on  one 
or  more  occasions  stated  to  the  defendant  Kafico  that 
tlie  property  afterwards  levied  upon  by  him  as  such  con- 
stable was  the  property  of  the  said  defendant  in  execu- 
tion, and  that  therefore  the  plaintiff  Avas  estopped  to 
alleji^e  that  the  property  so  levied  upon  by  said  Rasco 
as  constable  and  sold  under  the  executicm  was  her  prop- 
erty. To  this  plea  the  plaintiff  demurred  upon  the 
gnmnd  that. said  plea  shoAvs  on  its  face  that  the  state- 
ments alleg:ed  to  have  been  made  by  the  plaintiff  were 
made  before  the  levy  of  the  ext>cution,  and  because  the 
plea  fails  to  aver  that  the  said  Kasco  was  not  notified  by 
the  plaintiff  before  the  sale  iiiat  the  property  was  the 
prop(>rty  of  the*  plaintiff.  This  demurrer  was  sustained, 
and  the  plea  was  amended  so  as  to  aver  that  such  state- 
ments were  made  by  the  plaintiff  after  the  levy  of  the 
execution  ui>on  the  property  in  qu(*stion. 

To  this  plea  as  amendc^d,  the  plaintiff  filed  a  replica- 
ticm,  in  which  she  averred  that  after  having  made  the 
statenu?nts  set  up  in  said  plea  that  the  property  could 
be  sold,  she  notified  said  Rasco  not  to  sell  said  property, 
and  appeared  at  the  sale  and  forbade?  said  sale.  Issue 
was  joined  upcm  rex)lication  to  this  plea,  and  also  upon 
the  plea  of  the  jijeneral  issue,  and  the  plea  of  the  statute 
of  limitations. 

On  the  trial  (»f  the  case,  it  was  shown  that  upon  a  judg- 
ment r(»cover(»d  in  justice  of  the  peace  court  against  the 
husband  of  the  phiintiff,  execution  Avas  issued  and  put 
in  the  hands  of  the  defendant  Rasco  as  constable;  that 
he  levied  said  execution  upon  certain  cows.  The  evi- 
dence for  the  plaintiff  tended  to  show  that  the  cows  lev- 
ied upon  were  her  i)roperty,  while  the  defendant  intro- 
duced evidence  tending  to  show  that  the  defendant  in  ex- 
cuti<m  had  stated  on  several  occasicms  that  the  cows  lev- 
ied upon  belonged  to  him. 
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During  the  examination  of  the  plaintiff  as  a  witness 
she  testified  that  she  told  the  defendant  Rasco  that  the 
property  which  he  levied  upon  and  subse(iuently  sold 
was  hers,  and  not  to  take  said  property ;  she  then  testi- 
fied that  '4  told  him  to  look  at  by  twelve  babies."  The 
defendant  moved  to  exclude  this  statement  upon  the 
ground  that  it  called  for  irrelevant,  immaterial  and  in- 
competent evidence.  The  court  overruled  the  motion  and 
the  defendants  duly  excepted. 

The  defendant  as  a  witness  in  his  own  behalf,  testi- 
fied that  he  levied  the  execution  upon  the  property  in 
controversy,  and  he  was  then  asked  by  the  defendants  the 
following  question:  "Wliose  property  was  that?"  The 
plaintiff  objected  to  this  quest i(m  upon  the  ground  that 
the  ownership  of  the  i)roperty  was  to  be  determined  by 
the  jury,  and  the  qu(*stion  called  for  the  conclusion  of 
the  witness.  The  court  sustained  the  objection,  and  to 
this  ruling  the  defendant  duly  excepte<l. 

During  the  arguments  of  the  plaintiff's  attorney  t«) 
the  jury,  he  used  the  following  language :  "I  leave  it  for 
you  to  say,  gentlemen  of  the  jury,  whether  or  not  it  is 
not  the  custom  for  a  man  to  speak  of  his  wife's  property 
as  his  property?"  The  defendants  objected  to  this  state- 
ment, and  moved  the  court  to  exclude  the  same  upon  the 
ground  that  it  was  illegal  argument,  and  that  there  was 
no  evidence  of  such  a  custom.  The  court  overruled  the 
objection  and  motion,  and  to  this  ruling  the  defendants 
duly  excepted. 

Upon  the  introduction  of  all  the  evidence,  the  defend- 
ants requested  the  court  to  give,  among  others,  the  gen- 
eral affirmative  charge  in  their  behalf,  and  duly  excepted 
to  the  court's  refusal  to  give  the  same  as  asked. 

Thomas  E.  Knight,  for  appellants. — That  the  court 
erred  in  refusing  to  give  the  general  affirmative  charge 
requested  in  writing  by  the  defendants  is  too  plain  to 
need  argument,  or  citation  of  authority,  to  support  the 
proposition.  Roth  charges  1  and  2  directed  a  verdict  for 
the  defendants,  if  the  jury  believed  all  the  evidence.  Plea 
No.  2  setting  up  the  defense  of  the  statute  of  limitations 
of  one  year  constituted  one  of  the  defenses  in  this  case. 
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Whether  this  plea  presented  a  material,  or  immaterial, 
suflSeieDt  or  insufficient,  false  or  true,  issue,  is  now  of  no 
moment.  Parties  may  elect  to  try  their  causes  on  any 
issiies  that  may  suit  their  fancy.  The  evidence  without 
conflict  established  the  fact  that  the  cause  of  action  arose 
more  than  twelve  months  before  the  institution  of  the 
suit.  The  plea  was  proved  without  conflict.  The  court 
should  have  so  instructHl  the  jury,  having  been  requested 
to  charge  the  jury  that  if  they  believe  the  evidence  they 
mu^t  find  a  verdict  for  the  defendants. — McGhee  r.  Rei/- 
nohh,  117  Ala.  413 ;  Taylor  i\  timiih,  104  Ala.  537 ;  Breit- 
ling  r.  Meyer,  123  Ala.  222,  (on  this  point  Breitling's 
case  is  not  ovemileil.)  ^Yilke  r,  Johnson  Laboratories^ 
132  Ala.  268;  Williams  r.  McKissach\  125  Ala.  544;  fia- 
mer  v,  Rosser,  123  Ala.  641;  (ilass  v,  Meyer  Hon  &  Co,^ 
124  Ala.  3S2;Mii(lgc  r.  Treat,  57  Ala.  1. 

deGraffeneeid  &  KviNS,  contra, 

ANDERSON,  J.— The  defendants  requested,  in  writ- 
ing, the  general  affirmative  charge,  which  wa«  refused, 
and  the  refusal  of  which  is  liere  assigned  as  error.  The 
re<*ord  discloses  the  filing  of  four  pleas  by  defendants, 
the  second  plea  being  the  statute  of  limitation  of  one 
year,  and  the  plaintiff  took  issue  thereon. 

The  proof  shows  that  the  <*ows  were  sold  not  later 
than  Decern b(>r,  1899,  and  that  the  suit  was  not  brought 
until  Mardi  15th,  1901,  more  than  a  yc^r  after  that  date. 

The  court  Iuik  often  held  that  when  issue  is  joined  on 
an  immaterial  plea  and  its  averments  are  proved,  the 
defendant  is  entitled  {i\  the  general  charge. — McGhee  & 
Fish-  r.  Reynolds,  117  Ala.  413;  Taylor  r.  Smith,  104  Ala. 
538;  Lewis  r.  Simon  d-  Vo„  101  Ala.  546. 

We  hold,  however,  that  the  i)lea  in  this  case  was  not 
proven.  It  is  as  follows:  ''That  the  cause  of  action  is 
barrcil  by  the  statute  of  limitation  of  one  year,"  and  is 
fiul^stantially  in  the  (^(kIc  form.  As  a  matter  of  law, 
this  acticm  cannot  be  barn^l  in  one  year,  hence  this  plea 
must  fall,  although  the  sjiit  was  not  brought  until  more 
than  a  year  after  the  (*ause  of  action  arose.  Overruling 
Na^Hhriile,  (%atta\noo(ia  &  St.  Louis  Ry,  v,  Parker^  123 
Ala.  683. 
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Counsel  for  appellants  contends  that  the  complaint  in 
this  case  is  insuflSeient  to  support  any  kind  of  a  judg- 
ment. We  cannot  agree  with  him  in  his  contention.  The 
complaint  avers  a  breach  of  the  bond  by  levying  on  and 
selling  personal  property,  which  makes  out  a  cause  of 
action  when  coupled  with  the  claim  of  $300.00  as  dam- 
ages. If  the  complaint  fails  to  particularize  the  property 
or  is  otherwise  vague  and  indefinite,  the  defect  should 
be  raised  by  demurrer,  as  it  is  only  a  complaint  thai 
fails  to  set  out  a  cause  of  action,  that  can  be  reached  by 
the  general  affirmative  charge,  not  erne  that  is  vague  and 
indefinite. 

The  defendant  should  have  been  permitted  to  ask  wit- 
ness Rasco,  "Whose  property  was  that?"  Ownership  of 
personal  property  is  a  fact  to  which  a  witness  may  testi- 
fy.— Htciner  Hron.  ct  Vo.  r.  Tranum,  98  Ala.  315;  Daffran 
V,  Crump,  (59  Ala.  77;  Nelson  r.  IversoUy'lA:  Ala.  9, 

The  court  erred  in  not  excluding  the  testimony  of  the 
plaintiff,  "I  told  him  to  look  at  my  twelve  babies.''  It 
was  not  nmterial  to  the  issue  before  the  jury  and  was 
highly  prejudicial  to  the  defendants,  as  it  was  calculated 
to  arouse  the  svmpathy  of  the  jury  in  favor  of  the  plain- 
tiff. 

The  trial  court  did  not  err  in  refusing  to  exclude  re- 
marks of  plaintiff's  ccmnsel,  or  in  sustaining  the  demur- 
rer to  the  defendant's  plea. 

Reversed  and  remanded. 

McClellan^  C.  J.,  Haralson,  Tyson,  Dowdell,  Simp- 
son and  Denson,  J.J.,  c<m(urring. 
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ACTION. 

1.  Action  upon  a  judgment;  sufficiency  of  complaint. — In  an  ac- 

tion upon  a  judgment,  the  complaint  is  sufficient  if  it  sets 
forth  the  court  by  which  the  judgment  was  rendered,  the 
place  at  which  the  court  was  held,  the  names  of  the  parties, 
plaintiff  and  defendant,  the  date  of  its  rendition,  and  the 
amount  recovered:  and  it  is  not  necessary  in  such  a  com- 
plaint to  allege  any  particular  reason  for  bringing  the  action 
upon  the  judgment  theretofore  recovered,  other  than  that  It 
was  unpaid. — Kaufman  v-  Richardson,  430. 

2.  Action  upon  a  judgment;  can  be  maintained  within  a  year  and 

a  day. — An  action  can  be  maintained  upon  a  judgment  within 
a  year  and  a  day  from  its  rendition,  which  is  before  the  ex- 
piration of  the  time  after  the  rendition  of  the  judgment 
within  which  an  execution  could  be  issued  thereto  to  enforce 
it.— 75.  430. 

3.  Assignment  of  choses  in  action;  suit  may  he  brought  in  name  of 

assignee.  The  equitable  title  of  an  assignee  to  chose  in  ac- 
tion will  be  recognized  by  courts  of  law,  and  suit  may  be 
brought  in  the  name  of  the  assignor. — Snead  v.  Bell,  449. 

AGENCY. 

1.  Action  of  trespass;  when  principal  liable  for  acts  of  agent. — In 

an  action  of  trespass  to  recover  damaged  for  the  wrongful 
taking  of  mules,  where  it  is  shown  that  the  defendant  was  at 
the  time  of  the  taking  a  sheriff,  and  that  one  of  his  deputies, 
according  to  his  directions,  went  with  an  officer  of  the  United 
States  Army,  to  which  the  mules  belonged,  to  locate  the  mules, 
and  there  was  further  evidence  tending  to  show  that  said  dep- 
uty assisted  said  army  officer  in  taking  the  mules  from  the 
plaintiff,  a  charge  which  instructs  the  jury  that  if  said  dep- 
uty acted  as  the  agent  and  under  the  instructions  of  the  de- 
fendant in  taking  said  mules,  and  said  taking  was  wrongful, 
then  the  defendant  would  be  guilty  of  a  wrongful  taking,  as- 
serts a  correct  proposition  of  law,  and  is  properly  given  at  the 
request  of  the  plaintiff. — Fulgham  v.  Carter,  227. 

2.  Principal  and  agent;  contract  in  name  of  principal. — If  a  con- 

tract which  is  made  with  an  agent  discloses  his  principal  and 
it  appears  on  the  face  of  the  paper  that  the  contract  is  really 
made  on  behalf  of  the  principal,  although  it  is  signed  by  the 
agent  as  agent,  such  contract  is  one  for  the  principal  and  not 
by  the  agent  in  his  own  behalf. — Bronson  v.  Russell,  360. 

3.  Agency;  when  notice  to  agent  not  notice  to  principal. — When  In- 

formation is  given  to  an  agent  upon  a  casual  occasion,  when 
no  act  or  transaction  of  the  agency  is  pending,  and  the  occa- 
sion has  no  reference  to  the  principal  or  to  his  business,  such 
information  to  the  agent  is  not  notice  to  the  plaintiff  of  the 
existence  of  the  fact  about  which  it  is  given. — Patterson  v. 
Irvin,  401. 

4.  Agency;  what    facts    sufficient    to    authorize    the    inference   of 

agency. — Proof  that  an  alleged  agent  sold  merchandise  and 
that  thereafter  without  any  communication  between  the  pur- 
chaser and  the  alleged  principal  the  merchandise  was  shipped 
by  the  alleged  principal  to  the  purchaser,  while  not  sufficient 
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to  justify  a  witness  in  testifying  as  a  matter  of  fact  that  the 
alleged  agent  was  the  agent  of  the  principal,  is  sui&cient  to 
permit  the  inference  by  a  court  or  jury  that  the  alleged  agent 
was  the  agent  of  the  alleged  principal  and  was  acting  as  such 
in  the  transaction,  and  therefore  in  a  suit  to  recover  for  de- 
ceit practiced  in  the  sale  of  said  merchandise  it  is  error  to 
exclude  the  representations  of  such  agent  made  to  the  pur- 
chaser as  to  the  quality  of  the  merchandise  so  sold. — Romano 
V.  Brooks,  -514. 

5.  Authority  of  agent  to  waive  written  notice  provided  for  in 
policy;  when  such  authority  question  of  fact  for  the  jury. 
Where  the  local  agent  of  an' insurance  company  performs  acts 
at  various  times  not  expressly  conferred  by  the  instrument 
appointing  it  as  agent  and  such  acts  were  recognized  by  the 
principal  as  within  the  authority  of  the  agent  and  were  not 
repudiated  by  it,  it  is  a  question  of  fact  for  the  jury  to  de- 
termine whether  or  not  the  agent  had  authority  to  waive 
for  defendant  company  a  provision  in  the  policy  requiring 
written  notice  of  loss  to  be  given  immediately  after  a  fire 
occurred. — Cont.  Ins.  Co.  v.  Parks,  650. 

ALTERATION  OF  INSTRUMENTS. 

1.  Action  upon  promissory  note:  material  alteration  avoids  con- 
tract; evidence. — An  alteration  which  makes  a  promissory 
note  speak  a  language  diCFerent  in  legal  effect  from  that 
which  it  originally  spoke,  is  material,  and  when  made  by 
one  not  a  stranger  to  the  paper,  is  sufficient  to  avoid  the  con- 
tract as  to  all  parties  not  consenting  thereto;  and  in  an  action 
upon  such  note,  under  issues  properly  presented,  evidence 
tending  to  show  such  material  alteration  is  admissible. — Car- 
roll V.  Warren,  397. 

AMBIGUITIES. 

1.  Deed;  description  of  lands  conveyed;  latent  anihiguity. — Where 
the  description  of  lands  in  a  deed  is  by  Government  numbers, 
but  thQ  township  and  range  are  not  described  as  being  south 
or  north,  or  east  or  west,  and  in  the  county  where  the  land 
is  described  as  being  situated  there  are  townships  north  and 
south  bearing  the  same  number  as  that  designated  in  the  deed 
in  which  there  is  the  same  section  as  that  designated  in  the 
deed,  such  description  standing  alone  would  constitute  a 
patent  ambiguity,  which  could  not  be  relieved  by  parol  testi- 
mony of  what  was  intended  by  the  parties  to  be  conveyed; 
but  where  in  such  deed  there  is  a  recital  that  the  lands  de- 
scribed therein  were  sold  for  the  payment  of  taxes  that  were 
due  from  one  M.  D.  M..  the  owner  of  said  lands,  such  recital 
makes  che  description  set  forth  in  the  deed  a  latent  ambiguity 
and  authorizes  resort  to  competent  parol  evidence  in  aid  of 
the  description  set  forth  in  the  deed. — Brannon  v.  Henry,  698. 

APPEALS. 

1.  Bill  of  exceptions;  when  properly  stricken  from  the  file. — Where 
it  appears  from  the  record  in  a  case  that  the  bill  of  exceptions 
was  not  sigrned  within  the  time  prescribed  by  law,  or  within 
the  time  fixed  by  order  of  the  court,  such  bill  of  exceptions 
will  not  be  considered  on  appeal,  and  will  be  stricken  from  the 
file  on  motion;  and  where  by  order  of  the  court  the  defendant 
in  a  criminal  case  is  given  "until  January  5th,  1905,"  in  which 
to  have  the  bill  of  exceptions  signed  by  the  presiding  judge, 
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the  time  for  sig^ning  the  bill  of  exceptions  expires  on  the  night 
of  January  4th,  and  if  the  time  is  extended  on  the  5th  of  Jan- 
uary, it  is  after  the  expiration  of  the  time  allowed  by  order  of 
the  court. — Richardson  v.  State,  12. 

2.  Judgment  oi  conviction;  void  when  rendered  on  day  court  not 

authorized  to  sit. — The  judgment  of  conviction  in  a  crim- 
inal case  which  is  rendered  upon  a  day  when  the  court  is  not 
legally  in  session,  and  at  a  term  when  the  court  is  not  author- 
ized to  sit,  is  void,  and  an  appeal  from  such  judgment  will  be 
dismissed. — Walker  v.  State,  32. 

3.  Appeal  from  void  judgment;  should  he  dismissed. — ^Judgment 

rendered  by  a  court  which  Is  held  at  a  time  and  place  unau- 
thorized by  law,  is  void  and  appeal  therefrom  will  be  dis- 
missed.— White  V.  State,  42. 

4.  Construction  of  act  creating  city  court  of  Oadsden;  rule  of  prac- 

tice on  appeal;  trial  by  court  without  jury. — Under  the  stat- 
ute creating  and  establishing  the  city  court  of  Gadsden  (Acts 
1900-01,  p.  1298),  providing  that  where  a  cause  is  tried  by  the 
court  without  a  jury  "either  party  may,  by  bill  of  exceptions, 
also  present  for  review  the  conclusions  and  judgment  of  the 
court  on  the  evidence,"  etc.,  the  appellate  court  can  not  re- 
view the  correctness  of  the  conclusion  and  judgment  of  the 
court  upon  the  evidence,  unless  it  is  disclosed  in  the  bill  of 
exceptions  that  an  exception  was  reserved  thereto. — Fleming 
V.  State,  52. 

5.  Trial  and  its  incidents;  general  request  for  charges  ty  defendant; 

how  reviewed  on  appeal. — The  recital  in  bill  of  exceptions  that 
the  defendant  "asked  the  court  to  give  the  following  charges  In 
writing,  to-wit:"  followed  by  four  charges  numbered  consecu- 
tively, does  not  show  that  the  court  was  separately  requested 
to  give  each  of  said  charges;  and  the  court  cannot  be  put  in 
error  for  refusing  to  give  said  charges  unless  there  was  error 
in  refusing  all  of  them. — Yeats  v.  State,  58. 

6.  Appeal  does  not  lie  from^  decree  overruling  a  motion   to  dis- 

miss cross-bill. — An  appeal  does  not  lie  to  the  Supreme  Court 
from  a  decree  of  a  chancellor  overruling  a  motion  to  dismiss 
a  cross-bill  for  the  want  of  equity  therein;  the  statute  author- 
izing an  appeal  from  an  interlocutory  decree  overruling  a 
motion  to  dismiss  a  bill  for  the  want  of  equity,  (Code  §  427) 
having  application  solely  to  a  bill  in  equity,  and  not  a  cross- 
bill.—IfcOauf^Ti  V.  Holliday,  185. 

7.  Trial   and  its  incidents;  refusal  to  give  charge  when  not  re- 

vietced. — Where  the  only  recital  in  a  bill  of  exceptions  rela- 
tive to  the  refusal  of  the  court  to  give  a  charge  requested,  is 
"The  defendant,  in  writing,  requested  the  general  charge  for 
the  defendant,  but  the  court  refused  to  give  the  same,  to  which 
action  of  the  court  refusing  to  give  the  general  charge  in 
favor  of  the  defendant,  he  duly  excepted,"  and  the  charge 
referred  to  is  not  set  forth  in  the  bill  of  exxceptions,  the  Su- 
preme Court  will  not  review  the  rulings  of  the  trial  court  in 
refusing  said  charge. — Lunsford  v.  Bailey  ct-  Howard,  319. 

8.  Appeal;  motion  to  strike  pleading  must  he  shown  hy  hill  of  ex- 

ceptions.— Where  a  complaint  is  stricken  from  the  file  on  mo- 
tion by  the  defendant,  in  order  for  ruling  to  be  reviewed  on 
appeal,  it  is  necessary  that  the  motion  and  the  ruling  thereon 
and  the  exception  thereto,  should  be  shown  by  a  bill  of  ex- 
ceptions.— Henry  v.  N.  C.  tl-  St.  L.  Ry.,  336. 

9.  Appeal;  when  taken  from  decree  dismissing  hill. — Where  a  cause 

in  a  chancery  court  is  submitted  for  a  decree  upon  a  motion 
to  dismiss  for  the  want  of  equity,  and  upon  demurrers,  and 
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the  chancellor  renders  a  decree  sustaining  the  motion  to  dis- 
miss the  bill  for  the  want  of  equity,  and  orders  that  the  bill 
be  dismissed  out  of  court,  such  decree  is  a  final  decree,  from 
which  an  appeal  may  be  prosecuted  any  time  within  a  year 
from  its  rendition. — Schwarz,  R,  d  Co.  v.  Bailey,  439. 

10.  Appeal  does  not  lie  from  refusal  of  court  to  vacate  an  order  ap- 

pointing a  receiver. — An  appeal  does  not  He  from  the  refusal 
of  the  court  to  vacate  an  order  appointing  a  receiver;  such 
order  being  merely  interlocutory*  and  not  being  one  from 
which  under  the  statute  an  appeal  can  be  taiien. — Gillett  v. 
HigginSt  444. 

11.  Rulings  on  motion  to  quash  should  he  shown  by  bill  of  excep- 

tion on  appeal. — The  rulings  of  the  trial  court  on  motion  to 
quash  a  writ  of  attachment,  service,  etc.,  will  not  be  reviewed 
on  appeal  unless  such  rulings  are  presented  by  a  bill  of  excep- 
tions.— Seaboard  Air  Line  v.  Hubbard,  546. 

12.  Pleading  and  practice;  how  assignment  of  error  upon  pleadings 

considered  on  appeal. — When  an  assignment  of  error,  based 
upon  the  rulings  of  a  trial  court,  upon  demurrers  to  two  sep- 
erate  pleas,  is  a  joint  and  single  assignment,  it  is  unavailing 
to  work  a  reversal  of  the  judgment,  unless  there  was  error  in 
the  ruling  upon  the  demurrer  to  each  of  the  pleas. — lb.  546. 

13.  Pleading  and  practice;  variance  cannot  be  raised  first  time  on  ap- 

peal.— A  question  of  variance  between  the  allegations  of  a 
complaint  and  the  testimony  introduced  at  the  trial  of  a  case 
cannot  be  raised  for  the  first  time  on  appeal. — Ensley  Merc. 
Co.  V.  Otwell  575. 

14.  Appeal;  from  decree  on  demurrer  must  be  prosecuted  within  30 

days. — If  an  appeal  from  a  decree  upon  a  demurrer  to  a  bill 
in  equity  is  taken  after  the  expiration  of  30  days  from  the 
redition  thereof,  the  Supreme  Court  Is  without  jurisdiction 
to  entertain  such  appeal,  and  the  same  will  be  dismissed. 
Dennis  v.  Currie,  637. 

ARBITRATION. 

1.  Arottration;  conclusiveness  of  award;  usury. — Where  the  ques- 
tion of  indebtedness  between  two  parties  is  submitted  by 
agreement  of  the  parties  to  arbitrators  and  one  of  the  stipu- 
lations of  the  submission  was  that  legal  interest  should  be 
computed  upon  the  items  of  indebtedness  found,  from  the 
dates  of  maturity,  and  in  accordance  with  such  submission 
an  award  is  made  by  the  arbitrators  ascertaining  the  amount 
to  be  due  from  one  of  the  parties,  for  which  notes  are  given, 
which  are  secured  by  a  mortgage,  if  upon  default  being  made 
in  the  payment  of  the  notes,  a  bill  is  filed  to  foreclose  the 
mortgage,  the  plea  filed  by  the  debtor  mortgagor  to  such  bill, 
alleging  that  there  were  numerous  items  of  usury  included  in 
the  finding  and  award  of  the  arbitrators  presents  no  defense 
to  the  maintenance  of  such  bill;  the  issue  of  usury  vel  non 
having  become  foreclosed  and  concluded  by  the  award. — Hoff- 
man V.  Miller^  678. 

ASSIGNMENTS. 

1.  Mortgage;  assignment  thereof;  title  does  not  revest  by  erasure 
of  assignment. — Where  a  mortgage  is  assigned  by  the  mort- 
gagee endorsing  the  assignment  on  the  back  of  such  mortgage, 
which  assignment  is  duly  acknowledged  before  a  notary,  and 
subsequently  the  assignee  redelivered  the  mortgage  to  the 
mortgagee,  and  erased  from  the  assignment  endorsed  thereon. 
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the  name  of  the  assignee,  such  erasure  and  delivery  of  the 
mortgage  does  not  have  the  effect  to  reinvest  the  title  in  the 
mortgagee,  but  the  title  remained  where  the  assignment  had 
placed  It. — Carter  v.  Smithy  414. 

2  Assignment  of  choses  in  action;  suit  may  he  brought  in  name  of 
assignee.  The  equitable  title  of  an  assignee  to  chose  in  ac- 
tion will  be  recognized  by  courts  of  law  and  suit  may  be 
brought  in  the  name  of  the  assignor. — Snead  v.  Belly  449. 

3.  Assignment  of  verbal  contract;  if  not  for  payment  of  money y 

need  not  he  prosecuted  in  name  of  party  really  interested; 
Sec.  28  Code. — When  an  assigned  contract  or  agreement  to  sell 
an  amount  of  cotton  at  a  stipulated  price,  the  breach  of  which 
is  relied  upon  for  a  recovery,  is  not  for  the  payment  of  money, 
either  express  or  implied,  it  is  not  governed  by  section  28  of 
the  Code,  which  requires  the  action,  where  such  is  the  Case, 
to  be  prosecuted  in  the  name  of  the  party  really  interested. 
/&.— 449. 

4,  Same;  when  contract  not  within  provisions  of  Sec.  876  Code. 

An  assigned  verbal  contract  for  the  sale  of  cotton  at  7% 
cents  per  pound  is  not  within  the  provisions  of  Section  876 
of  the  Code,  which  authorizes  the  endorsee  to  maintain  an 
action  upon  all  bonds,  contracts  and  writings  for  the  pay- 
ment of  money  or  other  thing  or  the  performance  of  any  act 
or  duty,  assigned  to  him  by  endorsement. — Ih.  449. 

ASSIGNMENTS  OP  ERROR. 

See  Appeals. 

ASSUMPSIT.  ACTION  OF. 

1.  Pleading  and  practice;  joint  cause  of  action;  discontinuance. 
In  an  action  of  assumpsit  against  several  defendants,  where 
the  complaint  counts  upon  a  joint  cause  of  action  against  all 
of  the  defendants,  and  the  record  shows  that  each  of  the 
several  defendants  was  served  with  process,  the  amendment 
of  the  complaint  before  the  introduction  of  the  evidence,  by 
striking  out  one  of  the  defendants,  constitutes  a  discontin- 
uance of  the  action  against  the  remaining  defendants. — Ev- 
ans Marhle  Co.  v.  McDonald  d  Co..  139. 

ATTACHMENT. 

1.  Attachment  insufficient ;  affidavit,  writ  and  hond  can  he  amended 
Any  irregularity  or  defect  of  form,  or  of  substance  in  an  affi- 
davit for  an  attachment  in  the  bond  or  writ  of  attachment, 
may,  under  provisions  of  the  statute,  (Code  §  564)  be  amend- 
ed before  or  during  the  trial. — Wehh  d  Stagg  v.  McPherson 
Co.y  540. 

ATTORNEY. 

1.  Same;  argument  of  counsel;  effect  of  showing  for  absent  witness. 

In  such  case,  where  the  state  has  admitted  showings  of  cer- 
tain witnesses  for  the  purpose  of  going  to  trial,  a  statement 
of  the  solicitor  that  the  State  did  not  thereby  admit  the  truth 
of  such  testimony,  but  that  if  the  witnesses  were  present  they 
would  swear  as  there  shown  was  proper. — Smith  v.  State,  14. 

2.  8am)R;  argument  of  counsel. — In  such  a  case,  remarks  of  the  so- 

licitor to  the  jury  on  the  word  "beast"  used  In  a  letter  received 
by  the  prosecutrix  from  defendant,  in  the  place  of  "best,"  that 
the  defendant  characterized  himself  by  the  use  of  the  word 
"beast,"  are  mere  expressions  of  opinion,  and  unobjection- 
able.—Wearer  V.  State,  33. 
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3.  Unlawful  detainer;  sufficiency  of  written  demand  for  posses- 

sion  by  attorney  of  landlord. — While  the  statute  gives  the 
agent  or  attorney  of  a  landlord,  the  authority  to  make  a 
written  demand  upon  the  tenant  for  delivery  of  possession, 
before  such  a  landlord  can  maintain  an  action  for  unlawful 
detainer,  it  must  be  shown  by  the  evidence  that  the  attorney 
who  makes  the  demand  was  in  fact  at  the  time  it  was  made, 
the  attorney  of  the  landlord;  and  the  subsequeht  bringing  of 
the  suit  by  an  attorney  does  not  create  the  presumption  that 
he  was  the  landlord's  attorney  at  the  time  the  written  de- 
mand was  made. — Bamewell  v.  Stephens,  609. 

4.  Mortgage;  stipulation  for  payment  of  attorney's  fee. — ^The  pro- 

vision contained  in  a  mortgage  that  the  proceeds  of  the  sale 
from  the  mortgage  should  be  devoted,  first,  to  the  payment 
of  the  expenses  of  said  sale,  "including  a  reasonable  attorn- 
ey's fee  for  collecting  said  sum,  whether  by  foreclosure  of 
under  order  of  sale,  or  by  proceedings  in  court  or  otherwise," 
is  sufficient  to  authorize  the  allowance  of  an  attorney's  fee 
for  filing  a  bill  In  equity  to  foreclose  said  mortgage. — Lang- 
ley  V.  Andrews,  655. 

BANKS. 

1.  Deposit  of  money  in  hank  by  husband  in  name  of  wife;  when 
cannot  be  drawn  out  by  wife. — Where  a  husband  deposits 
money  in  a  bank  in  the  name  of  his  wife,  receiving  a  book 
showing  that  an  account  was  opened  in  the  name  of  the 
wife,  and  that  she  was  credited  with  the  amount  of  the  de- 
posit, and  at  the  same  time  he  delivered  to  the  bank  a  signa- 
ture card  which  contained  the  direction  in  the  name  of  the 
wife,  that  in  the  payment  of  funds  and  other  transactions  the 
signature  to  be  recognized  by  the  bank  was  the  name  of  the 
wife  per  the  husband  making  the  deposit,  upon  the  death  of 
said  husband,  the  wife  cannot  draw  out  the  money  remaining 
on  deposit  on  check  bearing  her  signature,  nor  can  she  re- 
cover such  money  in  a  suit  against  the  bank. — First  National 
Bank  of  Montgomery  v.  Taylor,  456. 

BILL  OF  EXCEPTIONS. 

1  Bill  of  exceptions ;  when  properly  stricken  from  the  file. — ^Where 

it  appears  from  the  record  in  a  case  that  the  bill  Of  exceptions 
was  not  signed  within  the  time  prescribed  by  law,  or  within 
the  time  fixed  by  order  of  the  court,  such  bill  of  exceptions 
will  not  be  considered  on  appeal,  and  will  be  stricken  from 
the  file  on  motion;  and  where  by  order  of  the  court  the  de- 
fendant in  a  criminal  case  is  given  "until  January  5th,  1905," 
in  which  to  have  the  bill  of  exceptions  signed  by  the  presiding 
judge,  the  time  for  signing  the  bill  of  exceptions  expires  on 
the  night  of  January  4th,  and  if  the  time  is  extended  on  the 
5th  of  January,  it  is  after  the  expiration  of  the  time  allowed 
by  order  of  the  court. — Richardson  v.  State,  12. 

2  Pleading  and  practice;  how  exceptions  reserved  considered  on  ap- 

peal.— A  bill  of  exceptions  is  construed  most  strongly  against 
the  party  excepting,  and  if  it  will  admit  of  two  constructions, 
one  of  which  will  reverse,  and  the  other  support  the  Judgment, 
the  latter  construction  will  be  adopted. — Dickens  v.  State,  49. 
3.  Constructio7i  of  act  creating  city  court  of  Oadsden:  rule  of  prac- 
tice on  appeal:  trial  by  court  without  jury. — Under  the  stat- 
ute creatine  and  establishing  the  city  court  of  Gadsden  (Acts 
1900-1,  p.  1298)  providing  that  where  a  cause  is  tried  by  the 
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court  without  a  jury,  "either  party  may,  by  bill  of  exceptions, 
also  present  for  review  the  conclusions  and  judgment  of  the 
court  on  the  evidence,"  etc.,  the  appellate  court  cannot  re- 
view the  correctness  of  the  conclusion  and  judgment  of  the 
court  upon  the  evidence,  unless  It  is  disclosed  In  the  bill  of 
exceptions  that  an  exception  was  reserved  thereto. — Fleming 
V.  State,  52. 

4.  Trial  and  its  incidents;  general  request  for  charges  hy  defend^ 

ant ;  how  reviewed  on  appeal. — The  recital  in  bill  of  exceptions 
that  the  defendant  "asked  the  court  to  give  the  following 
charges  in  writing,  to-wit:"  followed  by  four  charges  number- 
ed consecutively,  does  not  show  that  the  court  was  separately 
requested  to  give  each  of  said  charges;  and  the  court  cannot 
be  put  in  error  for  refusing  to  give  said  charges  unless  there 
was  error  in  refusing  all  of  them. — Yeats  v.  State,  58. 

5.  Trial  without  jury;  conclusion  and  judgment- of  the  court  upon 

the  evidence  must  he  shown  in  hill  of  exceptions,  and  excep- 
tion must  he  shown,  hefore  same  can  he  reviewed  on  appeal. 
In  the  trial  of  a  cause  by  the  court  without  the  Intervention 
of  a  jury  the  bill  of  exceptions  must  show  what  the  conclusion 
and  judgment  of  the  trial  court  on  the  evidence  were,  and  un- 
less the  same  are  disclosed,  the  Supreme  Court  is  without  ju- 
risdiction to  review  the  action  of  the  trial  court  in  that  behalf, 
although  it  may  appear  from  the  minute  entry  what  judgment 
was  rendered.  If  the  bill  of  exceptions  discloses  the  judgment 
but  fails  to  contain  an  exception  thereto,  the  ruling  of  the  trial 
•  court  cannot  be  reviewed. — Morey  v.  Monk,  175. 
(5.  Same;  same;  case  at  &ar.--Section  14  of  the  Acts  of  1875-6. 
providing  for  the  trial  of  causes  by  the  City  Court  of  Selma, 
without  a  jury,  authorizes  a  review  by  the  Supreme  Court . 
of  the  conclusion  and  judgment  of  the  City  Court  of  Selma 
upon  the  evidence,  only  when  such  conclusions  and  judgment 
are  shown  in  the  bill  of  exceptions  and  the  bill  of  exceptions 
contain  exceptions  thereto. — Ih.  175. 

7.  Trial  and  its  incidents:  refusal  to  give  charge  when  not  re- 

viewed.— Where  the  only  recital  in  a  bill  of  .exceptions  rela- 
tive to  the  refusal  of  the  court  to  give  a  charge  requested,  is 
"The  defendant,  in  writing,  requested  the  general  charge  for 
the  defendant,  but  the  court  refused  to  give  the  same,  to  which 
action  of  the  court  refusing  to  give  the  general  charge  in 
favor  of  the  defendant,  he  duly  excepted,"  and  the  charge 
referred  to  Is  not  set  forth  in  the  bill  of  exceptions,  the  Su- 
preme Court  will  not  review  the  rulings  of  the  trial  court  in 
refusing  said  charge. — Lunsford  v.  Bailey  <£  Howard,  319. 

8.  AppeaU  motion  to  strike  pleading  must  he  shown  hy  hill  of  ex- 

ceptions.— Where  a  complaint  is  stricken  from  the  file  on  mo- 
tion by  the  defendant,  in  order  for  ruling  to  be  reviewed  on 
appeal,  it  is  necessary  that  the  motion  and  the  ruling  thereon 
and  the  exception  thereto,  should  be  shown  by  a  bill  of  ex- 
ceptions.— Henry  v.  N.  C.  d  St.  L.  Ry.,  336. 
9  Bill  of  exceptions;  when  sufficiently  shown  to  have  teen  sigv^'^ 
within  the  time  allowed  hy  order  of  the  court. — Where  a  bill 
of  exceptions  purports  to  be  signed  in  September,  1900,  but 
the  day  of  signature  is  not  specified,  and  it  was  shown  that 
there  was  an  order  of  the  court  made  allowing  30  days  for 
signing  a  bill  of  exceptions,  without  specifying  when  that 
period  should  begin  or  end,  and  It  does  not  appear  when  the 
court  adjourned,  but  under  the  statute  the  court  could  have 
continued  to  a  time  within  30  days  next  before  September, 
and  there  is  at  the  conclusion  of  the  bill  of  exceptions  an 
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affirmation  that  the  same  was  signed  within  the  time  allowed 
by  the  court,  such  recital  is  a  prima  facie  showing  that  the 
bill  of  exceptions  was  signed  on  the  day  within  30  days  as 
fixed  by  order  of  the  court,  and  in  the  absence  of  evidence 
contradicting  such  recital,  the  bill  of  exceptions  will  not  be 
stricken  on  motion,  and  will  be  considered  on  appeal. — Car- 
roll V.  Warren,  397. 

10.  Rulings  on  motion  to  quash  should  he  shown  hy  hill  of  exception 
on  appeal. — The  rulings  of  the  trial  court  on  motion  to  quash 
a  writ  of  attachment,  service,  etc.,  will  not  be  reviewed  on 
appeal  unless  such  rulings  are  presented  by  a  bill  of  excep- 
tions.— Seahoard  Air  Line  v.  Huhhard,  546. 

U.  Same;  same;  rulings  of  the  trial  judge  upon  the  admissibility  of 
evidence  may  he  reviewed,  when  properly  presented  hy  hill  of 
exceptions,  when  the  judgment  and  conclusions  on  the  evi- 
dence cannot  he  reviewed. — ^The  fact  that  the  judgment  of  the 
trial  court,  where  a  cause  is  tried  without  a  jury,  cannot  be 
reviewed  on  appeal,  because  the  bill  of  exceptions  fails  to 
show  what  the  judgment  was  and  fails  to  note  exceptions  there- 
to, does  not  prevent  the  review  by  the  Supreme  Court  of  the 
rulings  of  the  trial  judge  upon  the  admissibility  of  evidence 
(Overruling  Alabama  Fruit  Growing  and  Winery  Association  v. 
Garner,  119  Ala.  70.) — Morey  v.  Monk,  175. 

12.  Same;  same;  same;  case  at  har. — In  an  action  by  the  heirs  at  law 
of  an  intestate  to  recover,  from  the  step-son  of  such  intestate, 
the  amount  paid  by  a  benefit  society  to  such  step-son,  on  an  In- 
surance policy  in  such  society,  where  the  laws  of  the  State  and 
the  rules  of  the  order,  at  the  time  the  policy  was  issued,  re- 
quired that  the  beneficiary  be  either  a  "member  or  members 
of  his  family,  blood  relations  or  person  or  persons  dependent 
on  him"  the  ruling  of  the  trial  court  as  to  the  facts,  and  the 
soundness  of  his  conclusions  and  judgment,  where  same  are 
not  shown  by  the  bill  of  exceptions  and  exception  shown  to 
have  been  taken  thereto,  are  presumed  to  have  been  correct, 
unless  based  on  evidence  improperly  admitted. — Ih.  175. 

See  Appeals. 

BOARDS  OF  REVENUE. 

1.  Board  of  Revenue  of  Montgomery  County;  local  act  requiring  ap- 
pointment not  repealed  hy  general  election. — The  local  Act 
approved  Feb.  28,  1903,  providing  that  the  members  of  the 
Board  of  Revenue  of  Montgomery  County  should  be  appointed 
by  the  Governor,  is  not  repealed  by  the  general  election  law 
approved  Oct.  9,  1903,  which  provides  for  the  election  of  differ- 
ent State  and  County  officers. — State  ex  rel.  Tyson  v.  Hough- 
ton, 90. 

BONDS. 

1.  Corporations;  when  hond  issue  invalid. — A  corporation  in  this 

State  cannot  issue  bonds  except  for  money,  labor  done,  or 
property  actually  received  (Constitution,  Sec.  234;  Code. 
§  1270) ;  and,  therefore,  where  the  officers  of  a  corporation 
have  authorized  the  issuance  of  bonds  which  are  to  be  dis- 
tributed among  the  stockholders,  such  issuance  is  unauthor- 
ized and  may  be  restrained  at  the  suit  of  a  stockholder. 
American  I.  rf  I.  Co.  v.  Crane,  620. 

2.  Official  honds;  payable  and  co7iditioned  as  required  by  statute 

regardless  of  stipulations  in  bond. — A  bond  intended,  by  the 
obligor  thereon  to  be  the  official  bond  of  a  public  officer,  and 
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under  which  said  public  officer  acts,  is,  by  force  of  the  statute 
(Code  §  3070,  3087,  3089)  the  official  bond  of  such  officer,  and 
in  legal  contemplation  and  effect  such  bond  is  payable  and 
conditioned  as  the  statute  requires  the  official  bond  of  such 
officer  to  be  payable  and  conditioned;  and  it  is,  therefore,  of 
no  consequence  that  the  bond  so  executed  is  payable  and  con- 
ditioned differently  from  that  which  the  statute  requires  for 
official  bonds,  or  that  the  conditions  expressed  in  the  bond 
may  not  have  been  broken  by  the  officer. — 17.  8.  F.  d  G.  Co.  v. 
Union  T.  d  8.  Co.,  532 

See  Officebs. 

CASE,  ACTION  ON. 

1.  Action  on  the  case;  sufficiency  of  complaint. — A  count  of  a  com- 
plaint which  avers  ths^t  the  defendknt  removed  and  converted 
to  his  own  use  certain  cotton  and  other  farm  products  which 
were  raised  by  a  tenant  of  the  plaintiff,  and  upon  which  the 
plaintiff  had  a  lien  as  a  landlord,  and  for  advances,  and  that  at 
the  time  of  so  removing  and  converting  said  property,  the  de- 
fendant knew  of  the  existence  of  said  lien,  and  that  by  said 
removal  or  conversion  said  lien  and  the  remedy  for  its  en- 
forcement were  lost  to  the  plaintiff,  states  a  substantial 
cause  of  action  of  trespass  on  the  case. — Baker  v.  Cotney,  567. 

CERTIORARI. 

I.  Justice  of  the  peace;  common  law  certiorari;  judgment  cannot 
he  rendered  against  sureties  on  certiorari  bonds. — The  statute 
which  provides  that  when  on  certiorari  the  judgment  is  af- 
firmed, judgment  must  be  rendered  against  the  sureties  on 
the  certiorari  bond,  as  well  as  the  principal  ^Code  §  493),  ap- 
plied exclusively  to  statutory  certiorari;  and  when  a  bond  is 
given  for  common  law  writ  of  certiorari,  to  bring  up  to  the 
circuit  court,  the  proceedings  before  a  justice  of  the  peace, 
upon  the  affirmance  of  the  judgment,  it  is  error  to  render  judg- 
ment against  the  surety  on  the  certiorari  bond. — Webb  d  8tagg, 
V.  McPherson  d  Co.,  540. 

CHANCERY. 

1.    Jurisdiction  and  General  Principles. 

1.  Injunction;  equity  jurisdiction;  evidence  relating  to  lease  of 
land. — Where  at  the  time  of  leasing  a  certain  tract  of  land, 
the  lessee  is  the  colonel  of  a  regiment  of  the  Alabama  Na- 
tional Guards,  and  the  lease  contract  is  made  to  the  lessee 
in  his  own  name,  and  thereafter  an  encampment  of  said  regi- 
ment is  held  upon  the  leased  premises,  the  proof  of  the  fact 
that  the  lease  contract  was  made,  not  for  the  lessee  individ- 
ually, but  for  the  benefit  of  his  said  regriment,  and  that  it 
was  the  regiment's  lease,  and  ndt  the  lessee's,  can  be  made, 
if  at  all,  as  well  in  a  suit  at  law  by  the  lessee  against  the 
lessor  for  a  breach  of  contract  of  lease,  as  in  a  court  of 
equity;  and  the  necessity  of  making  such  proof  as  a  defence 
to  the  claim  pf  the  lessee,  constitutes  no  ground  for  a  resort 
to  a  court  of  equity  by  the  lessor  for  the  purpose  of  enjoining 
an  action  at  law. — Cox  v.  O'Neal,  314. 

3.  Surety;  right  to  enjoin  collection  of  judgment  pending  suit 
against  prificipal. — Suit  was  brought  against  a  surety  upon 
a  bond  for  the  faithful  performance  of  a  contract  entered 
into  by  the  principal  with  the  plaintiff.  The  plaintiff  obtained 
judgment  on  which  execution  was  issued.  Subsequently  the 
same  plaintiff  instituted  a  suit  against  the  principal  in  the 
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bond  for  the  breach  of  the  contract  for  the  performance  of 
which  the  bond  was  given.  The  defendant  in  the  last  suit 
interposed  defenses  by  setting  up  pleas  in  bar.  Thereupon  the 
surety  against  whom  the  judgment  had  been  recovered  filed  a 
bill  against  the  plaintiff  to  enjoin  the  collection  of  the  judg- 
ment against  it,  until  the  final  adjudication  of  the  suit  by 
said  plaintiff  against  the  principal  in  the  bond,  in  which  bill 
it-  was  averred  that  the  pleas  at  bar  introduced  by  the  prin- 
cipal were  true.  There  were  averred  no  general  grounds  of 
equitable  jurisdiction  to  enjoin  the  collection  of  the  judg- 
ment. Held:  that  the  surety  could  not  maintain  such  a  bill 
to  enjoin  the  collection  .of  the  judgment. — Damp.  Habil  v.  U. 
8.  F.  rf  a.  Co.,  365. 

3.  Guardian  and  ward;  jurisdiction  of  prohate  courts  and  of  chan- 

cery courts.— The  jurisdiction  of  the  probate  courts  and  courts 
of  chancery  are  concurrent  in  matters  of  guardianship,  and 
the  ward  has  an  unqualified  right  of  electing  the  forum  in 
which  he  will  seek  a  settlement  of  the  guardianship. — Mat- 
thew V.  Mauldin,  434. 

4.  Dissolution  of  partnership;  equity  of  hill  in  chancery. — Where 

one  of  the  members  of  a  partnership  has  been  excluded  from 
the  business  of  his  firm,  and  the  stock  of  goods  owned  by  the 
firm  has  been  taken  into  the  possession  of  the  other  mem- 
ber of  the  partnership  in  collusion  with  a  third  party,  the 
partner  so  excluded  can  maintain  a  bill  for  the  dissolution 
of  the  partnership. — Oillett  v.  Higgins,  444. 

5.  Dissolution  of  partnership;  appointment  of  receiver. — Where  a 

bill  is  filed  seeking  a  dissolution  of  a  partnership,  and  it  sat- 
isfactorily appears  that  the  complainant  will  be  entitled  a 
decree  for  dissolution,  it  is  proper  to  appoint  a  receiver  of 
the  partnership's  assets  in  business. — Ih.  444. 

6.  Same;  same. — Where  a  bill  is  filed  for  the  settlement  and  disso- 

lution of  a  partnership,  and  the  complainant  also  asks  for  the 
appointment  of  a  receiver,  and  it  is  averred  that  the  defend- 
ant partner  sold  out  the  firm's  goods,  and  turned  over  the 
business  to  strangers,  to  the  utter  exclusion  of  the  complain- 
ant, and  in  utter  disregard  of  his  rights  and  interests,  there 
is  made  out  a  prima  facie  csLne  for  the  appointment  of  a  re- 
ceiver even  without  notice  of  the  application. — lb.  444. 

7.  Appeal  does  not  lie  from  refusal  of  court  to  vacate  an  order  ap- 

pointing a  receiver. — ^An  appeal  does  not  lie  from  the  refusal 
of  the  court  to  vacate  an  order  appointing  a  receiver;  such 
order  being  merely  interlocutory,  and  not  being  one  from 
which  under  the  statute  an  appeal  can  be  taken. — lb.  444. 

8.  Bill  by  tenants  in  common  for  sale  of  lands;  when  sale  properly 

ordered,  nottbithstanding  failure  to  make  proof  that  lands 
could  not  be  equitably  divided. — Where  a  bill  is  filed  by  ten- 
ants in  common  against  other  co-tenants  for  the  purpose  of 
having  the  lands  sold,  and  the  proceeds  divided  among  the 
tenants,  and  it  is  averred  in  the  bill  that  said  *'lands  cannot 
be  equitably  divided  among  the  tenants  in  common  aforesaid, 
without  a  sale  thereof,"  and  in  their  answers  the  defendants 
fail  to  deny  this  averment  in  said  bill,  the  fact  that  there 
was  no  evidence  introduced  that  the  lands  could  not  be  equit- 
ably partitioned,  does  not  make  a  decree  ordering  the  sale  er- 
roneous, if  complainant  is  otherwise  shown  to  be  entitled  to  such 
relief;  since  the  failure  op  the  part  of  the  defendants  to  deny 
such  averment  of  the  bill  was  an  admission  of  the  truth  of 
that  averment  in  said  bill,  the  fact  that  there  was  no  evidence 
Introduced  that  the  lands  could  not  be  equitably  partitioned, 
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does  not  make  a  decree  ordering  the  sale  erroneous,  if  com- 
plainant is  otherwise  shown  to  be  entitled  to  such  relief; 
since  the  failure  on  the  part  of  the  defendants  to  deny  such 
averment  of  the  bill  was  an  admission  of  the  truth  of  that 
averment,  dispensing  with  the  necessity  for  evidence. — Berry 
Lumber  Co.  v.  Ctarner,  488. 

9  Statutory  bill  to  quiet  title;  what  possession  necessary  to  main- 

tain it. — To  maintain  a  bill  under  the  statute  to  compel  de- 
termination of  claims  to  real  estate  and  to  quiet  title  thereto, 
it  must  be  show^n  that  complainant  was  in  the  peaceable  pos- 
session of  said  property  as  contradistinguished  from  contested 
or  disputed  possession. — Randle  v.  Daughdrill,  490. 

10  Same:  same:  sufficiency  of  evidence. — In  such  cases  where  the 

evidence  shows  that  the  land  in  question  was  wild  and  un- 
cultivated land;  that  the  defendant  claims  under  a  deed;  pays 
taxes  thereon:  has  kept  trespassers  off  said  property,  and  has 
taken  tan  bark  therefrom,  it  cannot  be  said  that  the  plain- 
tiff is  shown  to  have  such  peaceable  possession  as  entitles  him 
to  relief.— /&.  490. 

11.  Equitable  relief;  defendant  at  law  not  barred  after  judgment  ren- 

dered: laches. — A  defendant  in  a  suit  at  law  having  only  a 
purely  equitable  defense  to  the  cause  of  action  stated  in  the 
complaint,  is  not  barred  of  his  equity  by  the  mere  fact  that 
he  waits  to  file  his  bill  until  judgment  has  been  entered 
acainst  him  in  the  suit  at  law,  and  such  delay  in  asking  for 
relief  in  a  court  of  equity  does  not  constitute  laches. — Hooper 
V.  Birchfleld,  138  Ala.  423,  overruled. — Humphries  v.  Adkins, 
517. 

12.  Marriage:  jurisdiction  of  chancery  court  to  annul  marriage  con- 

tract: duress. — Where  a  party  is  by  duress  coerced  into  en- 
tering into  marriage  and  the  marriage  ceremony  is  had  under 
the  supposed  authorization  of  a  marriage  license,  which  li- 
cense was  invalid,  and  there  has  never  been  any  co-habitation 
of  the  parties  as  man  and  wife  after  the  ceremony,  the  person 
so  coerced  to  enter  into  such  marriage  can  maintain  a  bill  to 
have  annulled  and  declared  void  such  pretended  marriage. 
Hawkins  v.  Hawkins,  571. 

13.  Dismissal  of  bill  for  want  of  equity:  possibility  of  amendment 

no  ground  for  retention  against. — The  possibility  that  a  bill 
in  equity  which  shows  a  want  of  equity,  could  be  amended  so 
as  to  give  it  equity,  affords  no  ground  for  its  retention  against 
a  motion  to  dismiss.-^^din*  v.  Murphree,  617. 

II.     PLEADING  AND  PRACTICE. 

1.     Bills  and  Parties  Thereto. 

14.  Bill  to  enforce  vendor's  lien;  when  lien  not  shown  to  have  been 

waived. — In  a  bill  filed  to  enforce  a  vendor's  Hen,  it  was 
averred  that  certain  specifically  described  lands  were  conveyed 
to  the  defendants  upon  the  recited  consideration  "of  love  and 
affection  and  the  sum  of  $600  cash  in  hand  paid;"  that  the 
lands  were  sold  under  an  agreement  of  sale  with  the  father  of 
the  grantees  named  in  said  deed  and  one  of  the  grantees  who 
was  not  a  minor;  that  the  grantees  were  nieces  and  nephews 
of  the  grantor;  that  the  land  so  conveyed  was  worth  $2,000, 
*ind  the  grantor  desired  to  make  an  advancement  to  the 
PTantees  therein  to  the  extent  of  $1400;  and  that  the  other 
part  of  the  purchase  money  amounting  to  $600  was  to  be 
paid  to  the  grantor;  that  evidencing  the  $600  notes  were 
e:iven  by  the  father  of  the  grantees  and  the  one  of  the  gran- 
tees who  was  not  a  minor.  -Held:  that  the  vendor's  lien  to  the 
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extent  of  $600  was  not  lost  by  reason  of  the  fact  of  the  taking 
of  the  note  signed  by  the  father  of  the  grantees  and  the  one 
of  the  grantees  who  was  not  a  minor. — Acree  v.  Stone,  156. 

15.  Same;  proper  parties  to  such  hill. — In  such  a  case  the  legal  title 

to  the  lands  conveyed  by  the  grantor  being  In  the  grantees 
who  were  children  of  one  of  the  makers  of  the  note,  such 
grantees  were  proper  parties  defendant  to  the  bill. — Ih.  156. 

16.  Bill  to  remove  cloud  from  title:  when  cannot  he  maintained  hy 

purchaser. — One  who  is  holder  of  a  bond  executed  by  the 
owner  of  lands  conditioned  to  make  him  a  title  to  the  lands 
described]  in  said  bond,  upon  the  payment  by  him  of  the  pur- 
chase money,  cannot  maintain  a  bill  to  remove  a  cloud  from 
the  title  to  said  lands  until  he  has  paid  the  purchase  money 
as  provided  in  said  bond. — Bradley  v.  Bell,  383. 

17.  Bill  to  redeem  under  a  mortgage;  when  hushand  of  complainant 

necessary  party. — Where  a  bill  is  filed  by  a  married  woman, 
who  claims  title  by  a  deed  from  her  husband  to  have  a  deed 
to  certain  lands  executed  by  her  and  her  husband  to  a  third 
party  declared  a  mortgage  and  to  have  the  same  annulled  on 
the  ground  of  payment,  or  to  be  allowed  to  redeem,  if  the 
mortgage  indebtedness  is  not  paid,  the  husband  of  the  com- 
plainant is  a  necessary  and  indispensible  party  to  the  suit, 
and  the  failure  to  make  him  a  party  is  fatal  to  obtaining  the 
relief  prayed  for;  and  of  this  defect  the  court  can  take  notice 
ex  mero  motu. — Marhury  L.  Co.  v.  Harriet  Posey,  394. 

18.  Bill  to  quiet  title;  inconsistency  in  averments  of  same. — A  bill 

to  quiet  title,  which  alleges  that  the  complainant  has  title  and 
is  in  possession,  and  that  the  defendant  has  no  right,  title, 
estate  or  interest  in  the  land  and  prays  that  defendant  show 
what  claim  or  title  he  has,  and  that  the  court  quiet  com- 
plainant's title  and  decree  that  defendant  has  no  title,  and 
which  also  alleges  that  the  legal  title  is  in  defendant,  but  that 
the  defendant  holds  it  in  trust  for  complainant,  and  containing 
no  appropriate  prayer  for  the  enforcement  of  said  trust,  is  in- 
consistent, and  subject  to  demurrer. — Long  v.  Mechem,  405. 

19.  Liahility  of  different  sets  of  sureties  on  guardian* s  hond. — A  bill 

by  a  ward  against  the  guardian  and  several  sets  of  sureties 
on  his  bond  is  not  bad  on  the  ground  for  misjoinder,  and 
multifariousness. — Matthews  v.  Mauldin,  434. 

20.  S'*/»/'"/o*-y  hill  to  quiet  title;  what  possession  necessary  to  main- 

tain it. — To  maintain  a  bill  under  the  statute  for  the  deter- 
mination of  claims  to  real  estate  and  to  quiet  title  thereto,  It 
is  necessary  for  the  complainant  to  aver  and  prove  that  at  the 
time  of  the  institution  of  the  suit  the  complainant's  posses- 
sion to  the  lands  involved  was  peaceable,  as  contradistin- 
guished from  disputed  or  contested  possession,  and  that  it 
was  under  claim  of  ownership. — Lyon  v.  Arndt.  486. 

21.  Equity  pleading  and  practice;  when  relief  can  he  given  under 

general  prayer. — Where  a  bill  in  equity  seeks  to  have  certain 
conveyances  cancelled  and  annulled  upon  the  ground  that  they 
are  absolutely  void,  and  the  averments  of  the  bill  and  its 
prayer  for  specific  relief  are  based  upon  such  theory,  but 
such  bill  also  contains  a  prayer  for  general  relief,  if  upon  the 
averments  and  proof  it  is  shown  that  the  transaction  while 
not  void  ah  initio  was  voidable,  and  the  complainant  was  en- 
titled to  have  the  conveyances  annulled,  the  relief  can  be  had 
under  the  general  prayer. — Mohile  Land  Imp.  Co.  v.  G<ms, 
520. 
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33  Bill  to  redeem;  when  statutory  requirements  sufficiently  com- 
plied with. — In  a  bill  filed  to  redeem  lands  from  a  sale  under 
an  execution,  where  it  is  averred  that  the  purchaser  has  ab- 
sented himself  from  the  State,  that  the  complainant  has  made 
diligent  inquiry  to  ascertain  his  post  office  address,  has  re- 
peatedly written  to  him  asking  for  an  account  of  the  lawful 
charges  claimed  by  him  to  have  been  paid,  has  requested  his 
vendees  to  inform  him  what  lawful,  charges  are  claimed  by 
them;  and  that  the  original  purchaser  and  his  vendees  has 
each  refused  to  give  any  information;  and  that  the  complain- 
ant has  made  diligent  inquiry  as  to  the  lawful  charges,  and 
has  paid  into  court  the  amount  of  all  lawful  charges  he  has 
been  able  to  ascertain,  and  offers  to  pay  all  other  lawful 
charges  which  may  be  ascertained  by  the  court:  such  aver- 
ments show  a  sufficient  excuse  for  failure  of  the  complainant 
to  pay  the  lawful  charges,  and  authorize  the  maintenance  of  a 
bill  to  redeem. — Francis  v.  White,  Admr.,  590. 

23.  Bill  to  redeem;  sufficiency  of  averments  as  to  tender  of  lawful 

charges. --On  a  bill  to  redeem  property  sold  under  execution, 
where  it  is  averred  that  the  complainant  has  ascertained  that 
the  purchaser  at  said  sale  had  paid  designated  amount  as  a 
tax  levied  by  the  city  wherein  the  property  was  located,  which 
said  amount  "is  herewith  tendered  and  offered  to  said  defend- 
ant, as  well  as  the  further  sum  of  $41.76.  legal  interest  on  the 
amount  of  said  assessment,'*  such  averment  of  tender  Is  not 
sufficient:  in  that,  it  fails  to  aver  that  the  amount  is  paid  into 
court — it  appearing  that  the  purchaser  Is  absent  from  the  State. 
lb.  590. 

24.  iitatutory  right  of  redemption;  where  lands  are  purchased  by 

several  parties,  tender  not  required  to  he  made  to  each  of  the 
purchasers. — Where  property  Is  sold  under  execution,  and  the 
purchaser  at  said  sale  subsequently  sells  separate  portions  of 
said  property  to  two  or  more  other  parties,  in  order  for  the 
original  owner  to  redeem  the  lands  so  sold,  it  is  not  necessary 
that  he  should  make  a  tender  of  the  purchase  price,  together 
with  the  other  charges  fixed  by  the  Statute,  to  the  original 
purchaser  and  each  of  his  vendees;  but,  under  such  circum- 
stances, the  defendant,  by  redemption,  can  come  into  equity  by 
paying  into  Court  the  money  which  the  law  requires,  and  ask 
the  Court  to  distribute  it  to  the  parties  according  to  their 
respective  Interests  and  rights,  and  offer  to  do  and  pay  what- 
ever more  additional  thereto  may  be  just  and  equitable;  and 
upon  such  averments  and  offer,  he  can  maintain  a  bill  to  re- 
deem.—/ft.  590. 

25.  A  bill  to  redeem;  sufficiency  of  offer  to  pay  for  execution  of  deed. 

Where  a  bill  is  filed  in  a  court  of  equity  seeking  to  redeem 
lands  sold  under  execution,  and  the  complainant  offers  to  pay 
all  lawful  charges  and  asks  for  information  as  to  their 
amount,  the  cost  of  executing  a  deed  will  be  considered  as 
included  in  complainant's  offer  to  do  equity. — lb.  590. 
36  Bill  for  discovery;  sufficiency  of  averment. — A  bill  filed  by  sim- 
ple contract  creditors  against  their  debtors  for  discovery  of 
assets  under  the  statute  (Code,  §819),  which  avers  that  the 
defendants  are  indebted  to  the  complainants  in  certain  various 
amounts,  that  the  defendants  have  no  visible  means  subject 
to  legal  process  of  value  sufficient  to  pay  the  claims  of  com- 
plainants; that  the  defendants  have  no  property  standing  in 
their  own  name  or  In  the  name  of  the  partnership  of  which 
they  are  members,  which  can  be  reached  or  subjected  to  legal 
process  for  the  satisfaction  of  the  claims  of  complainants, 
but  that  defendants  have  property,  real  or  personal,  or  money 
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or  effects  or  choses  in  action,  or  have  an  interest  in  real  or 
personal  property,  money,  effects  or  choses  in  action,  which 
are,  and  should  be  subject  to  the  payment  of  complainants' 
claim,  but  the  kind  and  description  of  the  property  and  how 
the  same  is  held  are  kept  concealed  and  hidden  by  defend- 
ants, and  are  unknown  to  complainants,  and  that  a  discovery 
is  necessary  to  enable  complainants  to  reach  and  subject  the 
property  to  their  respective  claims,  is  sufficient  in  its  aver- 
ments to  authorize  the  maintenance  of  such  bill;  and  is  not 
subject  to  demurrer  upon  the  ground  that  it  is  not  shown  by 
such  averments  that  the  property  sought  to  be  discovered 
would  not  be  exempt  from  the  payment  of  complainants' 
claims. — Kinney  v.  Reeves,  604. 

27.  Bill  for  discovery;  sufficiency  of  affidavit. — ^Where  a  bill  is  filed 

by  creditors  against  a  common  debtor  seeking  a  discovery  of 
assets  of  the  defendant,  and  it  is  averred  in  the  bill  that  each 
of  the  complainants  is  a  non-resident  of  the  State,  the  verifi- 
cation of  such  bill  by  the  affidavit  of  one  of  the  complainants' 
counsel  In  which  the  affiant  states  that  the  complainants  were, 
absent  from  the  State,  shows  a  sufficient  reason  why  the  veri- 
fication was  made  by  one  of  the  counsel  for  the  complainants, 
(Rule  15  of  Chancery  Practice,  Code,  p.  1205.)— /b.,  604. 

28.  Same;  same. — Where  the  averments  of  the  bill  for  discovery  are 

positive  and  are  not  made  upon  Information  and  belief,  the 
verification  of  such  bill  by  an  affidavit  made  by  one  of  com- 
plainants' counsel,  which  states  that  the  complainants  are 
absent  from  the  State*  and  that  the  statements  contained  In 
the  bill  of  complaint  are  true.  Is  sufficient. — Ih.,  604. 

2.    Crohs-Bills:     Pleas:     Demurrers:     Motions: 

Answers. 

29.  Equity  pleading;  when  demurrer  to  whole  hill  properly  over- 

ruled.— A  demurrer  to  a  bill  In  equity  as  a  whole.  Is  properly 
overruled.  If  for  any  equity  disclosed  In  said  bill,  the  plain- 
tiff Is  entitled  to  relief. — Cronk  v.  Cronk,  214. 

30.  Equity  pleading  and  practice;  new  matter  in  answer  not  con- 

sidered on  motion  to  dissolve  injunction. — On  a  motion  to  dis- 
solve an  Injunction  on  the  denials  of  the  answer,  the  court's 
consideration  Is  confined  to  matters  which  are  In  denial  of 
the  averments  of  the  bill;  and  new  matter  averred  In  the 
answer  by  way  of  defense  will  not  be  considered. — Agee  v. 
L.  d  N.  R.  R.  Co.,  344. 

31.  Dismissal  of  hill  for  want  of  equity;  possihility  of  amendment 

no  ground  for  retention  against. — The  possibility  that  a  bill 
In  equity  which  shows  a  want  of  equity,  could  be  amended  so 
as. to  give  It  equity,  affords  no  ground  for  Its  retention  against 
a  motion  to  dismiss. — Edins  v.  Murphree,  617. 

32.  Appeal;  from  decree  on  demurrer  must  he  prosecuted  within  30 

days. — If  an  appeal  from  a  decree  upon  a  demurrer  to  a  bill 
In  equity  Is  taken  after  the  expiration  of  30  days  from  the 
redltlon  thereof,  the  Supreme  Couft  Is  without  jurisdiction 
to  entertain  such  appeal,  and  the  same  will  be  dismissed. 
Dennis  v.  Currie,  637. 

33.  Equity  pleading;  no  reversihle  error  to  fail  to  pass  upon  a  de- 

murrer.— Where  a  bill  In  equity  Is  not  subject  to  a  demurrer 
Interposed  thereto,  the  fact  that  the  chancellor  omitted  to 
rule  upon  said  demurrer,  notwithstanding  It  was  embraced 
In  the  note  of  submission,  constitutes  no  error  prejudicial  to 
the  respondent. — Langley  v.  Andrews,  665. 
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34.  Equity  pleading:  when  answer  of  one  of  defendants  can  he  con- 

sidered and  read  as  evidence. — As  a  general  rule,  the  answer 
of  one  defendant  is  not  good  against  another,  but  when  the 
right  of  a  complainant  as  against  one  defendant  Is  only  pre- 
vented from  being  complete  by  some  question  between  the 
complainant  and  a  second  defendant,  the  answer  of  the  sec- 
ond defendant  may  be  considered  and  read  in  evidence. — Jh., 
665. 

35.  Bill  to  foreclose  mortgage;  when  answer  of  the  assignor  of  the 

mortgage  will  he  considered  and  read  in  evidence  against  the 
mortgage. — Where  the  assignee  of  a  mortgage  files  a  bill 
against  both  the  mortgagor  and  assignor  to  foreclose  said 
mortgage,  and  execution  of  the  mortgage  is  proved,  and  the 
assignor  by  answer  admits  the  assignment,  the  complainant 
will  be  entitled  to  a  decree,  notwithstanding  the  mortgagor 
may  deny  all  knowledge  of  the  assignment. — Ih.y  665. 

36.  Appeal   does  not   lie  from'  decree  overruling  a  motion  to  dis- 

miss cross-hill. — An  appeal  does  not  lie  to  the  Supreme  Court 
from  a  decree  of  a  chancellor  overruling  a  motion  to  dismiss 
a  cross-bill  for  the  want  of  equity  therein;  the  statute  author- 
izing an  appeal  from  an  interlocutory  decree  overruling  a 
motion  to  dismiss  a  bill  for  the  want  of  equity,  (Code  §  427) 
having  application  solely  to  a  bill  in  equity,  and  not  a  cross- 
bill.—AfcGat/f7?i  v.  Holliday,  185. 

3.     Hearing  and  Decrees. 

37  Mandamus;  not  awarded  for  ordering  vacation  of  chancellor's 
decree,  dismissing  a  bill  in  equity. — Where  upon  a  motion 
made  by  some  of  the  defendants  in  a  chancery  suit  to  dismiss 
the  bill  for  the  want  of  equity,  the  chancellor  renders  a  de- 
cree, granting  said  motion,  and  ordering  the  bill  dismissed, 
the  complainant  cannot  obtain  a  writ  of  mandamus,  order- 
ing the  vacation  of  said  order  of  dismissal,  and  the  restora- 
tion of  said  defendants  as  parties  to  said  bill. — Ex  parte 
Merritt,  115. 

38.  Decree  in  chancery  suit;  when  shown  to  he  final. — Where  a  bill 

is  filed  by  a  mortg:gor  to  redeem  certain  lands  from  one  al- 
leged to  b-^  the  mortgagee,  and  the  defendant  files  an  answer 
and  cross  bill,  claiming  that  he  was  not  in  possession  of  said 
lands  as  a  mortgagee,  but  as  a  purchaser,  and  prays  in  his 
cross  bill  to  be  allowed  to  retain  possession  of  the  land  as  a 
purchaser,  a  decree  which,  after  reciting  that  the  cause  was 
submitted  on  pleading  and  proof,  then  recites,  "on  considera- 
tion thereof,  it  is  ordered,  adjudged  and  decreed"  that  the  de- 
murrer to  the  cross  bill  is  overruled,  that  the  cross  complain- 
ant is  not  entitled  Lo  relief,  and  the  cross  bill  is  dismissed; 
and  that  the  complairants  are  entitled  to  relief  and  to  redeem 
the  property;  and  there  then  follows  directions  for  the  mak- 
ing of  an  accounting  before  the  register,  such  a  decree  is  a 
final  decree,  which  will  support  an  appeal. — Gentry  v.  Law- 
ley^  333. 

4.      PROCEEDrNGS    BEFORE    REGISTER. 

39.  Sale  of  lands  hy  register;  when  properly  set  aside. — Where  lands 

are  sold  by  the  register  in  chancery  under  order  of  the  court, 
and  upon  exceptions  to  the  confirmation  of  the  sale,  and  on 
application  to  have  the  sale  set  aside  and  a  new  sale  ordered, 
it  is  made  to  appear  that  a  much  larger  price  will  be  paid  for 
the  property  on  a  resale,  and  such  price  is  guaranteed  by  a 
'    deposit  of  money  with  the  register,  and   there  is   evidence 
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tending  to  show  the  Inadequacy  of  the  price  paid  at  the  sale 
by  the  register,  the  chancellor  does  not  err  in  refusing  to  con- 
firm such  sale  and  in  setting  it  aside. — Montague  v.  Inter- 
national Trust  Co.,  544. 

III.     Injunction. 

40.  Right  of  railroad  company  to  enjoin  another  railroad  company 

from  laying  its  track  along  streets  of  city. — A  railroad  which 
maintains  a  track  along  a  street  in  an  Incorporated  city,  and 
owns  lands  abutting  on  said  streets,  can  maintain  a  bill 
to  enjoin  another  railroad  company  from  constructing  its 
track  along  said  street,  and  from  crossing  its  right-of-way 
and  track  along  said  street,  said  second  railroad  company  not 
being  authorized  by  law  so  to  do. — M.,  J.  d  K.  G,  R.  R.  Co., 
V.  L.  d  N.  R.  R.  Co.,  152 

41.  Injunction;   equity  jurisdiction;   evidence  relating   to   lease  of 

land. — Where  at  the  time  of  leasing  a  certain  tract  of  land, 
the  lessee  is  the  colonel  of  a  regiment  of  the  Alabama  Na- 
tional Guards,  and  the  lease  contract  is  made  to  the  lessee 
in  his  own  name,  and  thereafter  an  encampment  of  said  regi- 
ment is  held  upon  the  leased  premises,  the  proof  of  the  fact 
that  the  lease  contract  was  made,  not  for  the  lessee  individ- 
ually, but  for  the  benefit  of  his  said  regiment,  and  that  it 
was  the  regiment's  lease,  and  not  the  lessee's,  can  be  made, 
if  at  all,  as  well  in  a  suit  at  law  by  the  lessee  against  the 
lessor  for  a  breach  of  contract  of  lease,  as  in  a  court  of 
equity;  and  the  necessity  of  making  such  proof  as  a  defence 
to  the  claim  of  the  lessee,  constitutes  no  ground  for  a  resort 
to  a  court  of  equity  by  the  lessor  for  the  purpose  of  enjoining 
an  action  at  law. — Cox  v.  O'Neal,  314. 

42.  Common  carrier;  when  shown;  discrimination  in  use  of  track; 

injunction. — Where  a  railroad  company  operates  a  track 
lying  adjacent  to  business  houses,  which  is  not  one  of  its 
regular  side  tracks,  but  is  known  as  a  "house  track,"  and  for 
several  years  continuously  serves  the  persons  occupying  the 
business  houses  located  along  said  track,  by  delivering  at  their 
respective  places  of  business,  cars  of  freights  and  cars  to  be 
freighted  and  shipped,  such  railroad  company  becomes  there- 
by a  common  carrier  with  respect  to  the  use  it  has  made  of 
said  track,  and  as  such  common  carrier  it  is  under  obliga- 
tions to  treat  the  public  without  unfair  discrimination;  and 
one  of  the  owners  of  business  conducted  along  said  track  can 
maintain  a  bill  in  equity  to  enjoin  said  railroad  company 
from  making  unlawful  and  unjust  discrimination  against 
him  by  discontinuing  serving  him  by  placing  cars  for  him 
on  said  track,  while  furnishing  cars  to  others  along  the  same 
track.— Aflree  v.  L.  <t  N.  R.  R.  Co.,  344. 

43.  Equity  pleading  and  practice;  new  matter  in  answer  not  con- 

sidered on  motion  to  dissolve  injunction. — On  a  motion  to  dis- 
solve an  injunction  on  the  denials  of  the  answer,  the  court's 
consideration  is  confined  to  matters  which  are  in  denial  of 
the  averments  of  the  bill;  and  new  matter  averred  in  the 
answer  by  way  of  defense  will  not  be  considered. — /&.,  344. 
44  Bill  to  enjoin  stringing  of  wires  along  the  street;  condition  of 
ordinance;  does  not  change  the  rule  as  to  necessity  of  aver- 
ments of  facts. — Where  an  electric  light  company  which  is 
operated  in  a  city,  and  has  its  wires  strung  upon  poles  along 
the  streets  of  said  city,  files  a  bill  to  enjoin  another  light  com- 
pany from  stringing  its  wires  along  a  street  which  is  occupied 
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by  the  complainant,  and  it  is  averred  that  the  defendant  com- 
pany held  a  franchise  from  said  city  for  the  purpose  of  fur- 
nishing electric  light,  power,  etc.,  and  that  said  franchise  con- 
tained a  special  proviso  which  obligated  the  defendant  to  so 
erect  its  poles  and  wires  as  "not  to  interfere  with  the  poles 
and  wires  of  complainant,"  the  existence  of  such  proviso  in 
the  franchise  granted  to  the  defendant,  does  not  change  the 
rule  of  law  that  the  complainant  in  seeking  its  injunction 
must  by  its  bill  show  the  necessity  for  the  injunction  prayed 
for  by  the  statement  of  facts,  and  not  by  the  mere  statement 
that  the  complainant  will  be  irreparably  damaged. — Montgom- 
ery L.  <(-  W.  P.  Co.  V.  Citizens  L..  H.  d  P.  Co.,  462. 

45.  Same;  same:  same. — In  such  a  case  where  the  averments  of 

the  bill  upon  which  the  prayer  for  an  injunction  is  based,  are 
that  complainant  *'is  informed  and  believes,  and  upon  such 
information  and  belief  avers  the  facts  to  be  that"  the  defend- 
ant intends  to  proceed  and  string  its  wires  on  poles  already 
erected  on  said  street,  and  make  necessary  connections  there- 
in, which  "will  interfere  with  the  poles  and  wires  of  your 
orator,  and  irreparably  damage  your  orator's  wires  and  make 
it  impossible  for  your  orator  to  furnish  lights,"  etc.,  accord- 
ing to  contract,  and  that  said  defendant  has  connected  its 
•  wires  with  one  place  of  business  along  said  street,  and  is 
furnishing  light  thereto,  and  that  "it  is  dangerous  to  the  life 
and  property  of  the  citizens  of  Montgomery  for  the  defendant 
to  be  allowed  to  connect  its  wires,"  in  the  manner  above 
stated,  such  averments  are  mere  conclusions  of  the  pleader, 
and  are  insufficient,  in  that  they  do  not  set  oCit  facts  upon 
which  issue  can  be  joined,  testimony  taken  and  a  decision 
had  as  to  whether  irreparable  injury  will  be  inflicted  or 
danger  incurred,  etc. — /b..  462. 

IV.    Recerers. 

46.  Dissolution  of  partnership;  appointment  of  receiver. — ^Where  a 

bill  is  filed  seeking  a  dissolution  of  a  partnership,  and  it  sat- 
isfactprily  appears  that  the  complainant  will  be  entitled  a 
decree  for  dissolution,  it  is  proper  to  appoint  a  receiver  of 
the  partnership's  assets  in  business. — (Hllett  v.  Higgins,  444. 

47.  Same;  same. — Where  a  bill  is  filed  for  the  settlement  and  disso- 

lution of  a  partnership,  and  the  complainant  also  asks  for  the 
appointment  of  a  receiver,  and  it  is  averred  that  the  defend- 
ant partner  sold  out  the  firm's  goods,  and  turned  over  the 
business  to  strangers,  to. the  utter  exclusion  of  the  complain-  ' 
ant,  and  in  utter  disregard  of  his  rights  and  interests,  there 
is  made  out  a  prima  facie  case  for  the  appointment  of  a  re- 
ceiver even  without  notice  of  the  application. — /&.,  444. 

48.  Appeal  does  not  He  from  refusal  of  court  to  vacate  an  order  ap- 

pointing a  receiver. — An  appeal  does  not  lie  from  the  refusal 
of  the  court  to  vacate  an  order  appointing  a  receiver;  such 
order  being  merely  interlocutory,  and  not  being  one  from 
which  under  the  statute  an  appeal  can  be  taken. — /b.  444. 

49.  Corporation:  when  directors  should  not  be  removed  or  receiver 

appointed. — Where  a  bill  is  filed  by  a  stockholder  of  a  corpora- 
tion, complaining  of  malfeasance  and  mismanagement  on  the 
part  of  certain  directors,  and  asking  that  such  directors  be 
removed  from  the  management  of  the  affairs  of  the  company 
and  be  enjoined  from  exercising  any  of  the  powers  of  stock- 
holders or  directors,  and  for  the  appointment  of  a  receiver  for 
the  corporation,  and  a  dissolution  of  the  corporation,  and  it 
appears  from  the  bill  that  the  business  of  the  corporation  was 
not  confined  to  the  execution  of  the  contracts  and  transactions 
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in  which  it  was  alleged  the  said  designated  directors  were 
unfaithful  to  the  corporation's  interest,  and  it  is  not  shown 
that  said  directors  have  any  adverse  interest  in  such  inde- 
pendent business,  nor  does  it  appear  that  there  is  any  mis- 
management of  the  corporation  in  relation  to  the  same,  there 
is  shown  no  ground  for  the  appointment  of  a  receiver  or  for 
removing  said  directors  from  the  management  of  the  affairs 
of  the  company,  or  restraining  them  from  exercising  powers 
as  stockholders  or  directors  of  the  corporation. — Donald  v. 
Manufacturere'8  Export  Co.,  581. 

CHARGES  OF  COURT  TO  JURY. 

1.  Reasonable  douht;  charge  of  court  in  reference  thereto. — On  the 
trial  of  a  criminal  case,  a  charge  is  erroneous  and  properly  re- 
fused which  instructs  the  jury  that  "before  the  jury  can  con- 
vict the  defendant,  they  must  be  satisfied  to  a  moral  certainty, 
not  only  that  the  proof  is  inconsistent  with  the  defendant's 
guilt,  but  that  it  is  wholly  inconsistent  with  every  other 
rational  conclusion,  and  unless  the  jury  are  so  convinced  by 
the  evidence  of  the  defendant's  guilt,  that  they  would  each 
venture  to  act  upon  that  decision  in  matters  of  the  highest 
concern  and  importance  to  his  own  interest,  then  they  must 
find  the  defendant  not  guilty. — Toliver  v.  State,  3.  • 

2  Homicide;  alternative  averments. — Under  an  indictment  for  mur- 
der alleging  the  means  or  Instrument  with  which  the  killing 
was  done  in  the  alternative — "by  hitting  him  or  by  striking 
him  with  a  hatchet  or  with  some  blunt  instrument  to  the 
grand  jury  unknown" — a  charge  which  instructs  the  jury  to 
find  the  defendant  not  guilty  if  the  grand  jury  knew  from 
the  evidence  before  them  the  means  or  instrument  used  in 
producing  death,  is  properly  refused  unless  limited  to  the 
count  containing  the  averment  that  the  means  were  unknown. 
Smith  V.  State,  14. 

3.  Same;   charge   to   jury. — Charges   which    invade   the   province 

of  the  jury  are  properly  refused. — /b.,14. 

4.  Same;  same;  reasonable  doubt. — A  charge  that  "a  reasonable 

doubt  is  a  doubt  for  which  a  reason  can  be  given,"  is  bad  and 
properly  refused. — lb.,  14. 

5.  Same;  same;  conviction  of  manslaughter  under  indictment  for 

murder. — Under  an  indictment  in  the  Code  form  (Code  Sec- 
tion 4923,  No.  63)  the  defendant  may  be  convicted  of  man- 
slaughter, and  a  charge  to  the  jury  to  acquit  the  defendant 
if  there  is  no  proof  of  any  material  allegation  of  murder,  is 
properly  refused. — lb.,  14. 

6  Same;  same;  freedom  from  fault. — Charges  to  the  jury  under 
an  indictment  for  murder  to  acquit  the  defendant  under  his 
plea  of  self-defense  If  he  was  reasonably  without,  fault  in 
bringing  on  the  difficulty,  are  properly  refused. — Jb.  14. 

7.  Same;  same;  constituents  of  self-defense. — A  charge  to  the  jury 
under  an  indictment  for  murder  which  fails  to  set  forth  the 
constituents  of  self-defense,  is  properly  refused. — lb.,  14. 

8  Seduction;  charge  to  jury. — In  such  a  case,  where  there  is  evi- 
dence that  the  prosecutrix  yielded  to  the  defendant  as  the  re- 
sult of  a  promise  of  marriage,  a  charge  which  instructs  the 
jury  that  "if  the  evidence  satisfies  you  beyond  a  reasonable 
doubt  that  MolUe  Jerkins  surrendered  her  virtue  and  had  sex- 
ual Intercourse  with  defendant  as  a  result  of  a  promise  of 
marriage  made  to  her  by  defendant,  but  that  said  promise  was 
made  by  defendant  and  said  MoUIe  Jerkins  surrendered  her 
virtue  in  1898,  then  your  verdict  must  be  for  the  defendant," 

Vol.  142. 


Digitized  byLjOOQlC 


INDEX.  729 

CHARGES  OF  COURT  TO  JURY— Continued. 

is  properly  refused  as  she  may  have  surrendered  her  virtue  in 
1898  and  yet  If  she  yielded  to  him  in  1901  she  would  be  en- 
titled to  the  protection  of  the  statute. — Weaver  v.  State,  33 

9.  Same;  same;  chastity  of  prosecutrix. — In  such  a  case  a  charge 

•  is  erroneous  which  instructs  che  jury  to  find  the  defendant 
not  guilty  if  he  had  Intercourse  with  the  prosecutrix  prior  to 
the  time  mentioned  uy  her,  as  she  may  have  been  mistaken  in 
the  exact  date  and  if  she  had  previously  fallen  she  may  have 
reformed  and  if  she  then  yielded  to  nim  under  promise  of 
marriage  she  would  be  entitled  to  the  protection  of  the  stat- 
ute.—/&.,  33.  • 

10.  Same;  same;  same. — In  such  a  case,  a  charge  is  erroneous  which  ' 

instructs  the  jury  that  they  could  infer  the  unchastity  of  tne 
prosecutrix  because  the  State  did  not  produce  testimony  as  to 
her  character. — Ih.,  33. 

M.  Same;  same;  corroboration  of  prosecutrix. — In  such  a  case, 
where  there  was  eviuence  that  defendant  was  overheard  to 
tell  the  prosecutrix  that  he  loved  her,  that  he  visited  her 
frequently  for  several  years,  that  after  the  commission  of  the 
offence  he  left  the  community,  that  he  wrote  letters  to  her  con- 
taining acknowledgments  of  his  relations  with  her  and  of  his 
promise  of  marriage,  the  jury  might  have  found  that  the 
prosecutrix  was  corroborated  within  the  requirements  of  the 
statute,  and  a  charge  instructing  the  jury  to  acquit  the  de- 
fendant for  want  of  such  corroboration,  is  properly  refused. 
!&.,  33. 

12.  Same;  same.— :ln  such  a  case  a  charge  is  properly  refused  which 
instructs  the  jury  to  acquit  the  defendant  unless  the  prose- 
cutrix yielded  on  account  of  a  promise  of  marriage  where 
the  jury  might  have  found  that  she  yielded  as  the  result  of 
"arts"  or  "flattery." — Ih.,  33. 

13  Same;  same;  corroboration  cf  prosecutrix. — In  such  a  case  it 
is  not  necessary  for  the  prosecutrix  to  be  corroborated  by  other 
testimony  as  to  the  promise  of  marriage  and  it  is  sufficient 
if  she  is  corroborated  as  to  either  of  the  material  facts  so  as 
to  satisfy  the  jury  that  she  was  worthy  of  credit. — lb.,  33. 

14.  Same;  same. — Charges  which  are  contradictory,  confusing  or  in- 

volved are  properly  refused. — lb.,  33. 

15.  Same;  same;  wilHngiiess  of  prosecutrix. — In   such   a  case,  a 

charge  is  properly  refused  which  instructs  the  jury  to  find 
the  defendant  not  guilty  if  the  prosecutrix  was  willing  to  com- 
mit the  offence,  since  such  willingness  may  have  been  the  re- 
sult of  his  arts  or  flattery. — lb.,  33. 

l(j.  Larceny  of  crude  turpentine;  when  evil  intent  and  felonious  tak- 
ing a  question  for  the  jury. — On  a  trial  under  an  indictment  for 
the  larceny  of  crude  turpentine  while  in  the  boxes  cut  into 
the  trees,  where  there  was  evidence  tending  to  show  that  the 
defendant  was  dipping  turpentine  for  a  third  party,  and  that 
he  was  not  beyond  the  line  of  the  property  owned  by  such 
third  party,  and  that  the  turpentine  was  taken  from  the  boxes 
by  the  defendant  in  the  day  time,  the  question  of  evil  intent 
and  felonious  taking  which  are  ingredients  of  larceny,  is  a 
question  for  the  jury,  and  the  general  affirmative  charge  re- 
quested by  the  defendant  is  properly  refused. — Dickens  v. 
State,  49. 

17  Trial  and  its  incidents;  general  request  for  charges  by  defendant; 
how  reviewed  on  appeal. — The  recital  in  bill  of  exceptions  that 
the  defendant  "asked  the  court  to  give  the  following  charges  in 
writing,  to-wit:"  followed  by  four  charges  numbered  consecu- 
tively, does  not  show  that  the  court  was  separately  requested 
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to  give  each  of  said  charges;  and  the  court  cannot  be  put  in 
error  for  refusing  to  give  said  charges  unless  there  was  error 
in  refusing  all  of  them.-^Yeats  v.  State,  58. 

18  Charge  of  court  to  jury;  reasonable  doubt. — In  a  criminal  case, 
a  charge  which  instructs  the  jury  that  before  the  defendant 
can  be  convicted,  "each  and  everyone  of  you  must  be  persuaded 
beyond  a  reasonable  doubt  to  a  moral  certainty,  and  to  the  ex- 
clusion of  every  reasonable  hypothesis"  of  defendant's  guilt 
as  charged,  is  erroneous  and  properly  refused. — lb.,  58. 

19.  Same;  charge  of  court  to  jury:  not  error  to  repeat  charges. — The 

repetition  by  the  court  of  sound  and  material  pertinent  legal 
propositions  in  charging  the  Jury,  is  not  error,  though  such 
repetition  is  effected  by  giving  two  idential  charges  at  the 
request  of  the  plaintiff. — Birmingham  Ry.  L.  d  P.  Co.  v.  Rut- 
ledge,  195. 

20.  Same;  when  general  charge  properly  given  for  plaintiff. — Under 

the  evidence  adduced  on  the  trial,  there  being  but  one  con- 
clusion open  to  the  jury, — that  the  plaintiff  was  injured 
through  the  negligence  of  defendant's  employees  in  bringing 
a  car  of  which  they  had  control  and  on  which  plaintiff  was 
a  passenger,  in  contact  with  an  engine  running  on  the  bisect- 
ing track  of  a  railroad  company,  the  court  properly  gave  the 
affirmative  charge  for  the  plaintiff. — /!>.,  175. 

21.  Same;  same;  when  not  error  to  refuse  charge. — ^Where  the  af- 

firmative charge  on  the  case  generally  was  given  for  the 
plaintiff,  the  refusal  of  the  court  to  charge  in  favor  of  defend- 
ant, on  one  of  the  counts  of  the  complaint,  if  error,  involved 
no  injury  to  the  defendant. — lb.,  175. 

82.  Same;  same;  jury  judges  of  damages  to  be  awarded. — In  such 
a  charge  that  "the  jury  are  the  sole  judges  of  the  damages  to 
be  awarded,"  is  corect. — /&.,  175. 

23  Same;  same;  non-recoverable  items  of  physician's  bill. — The 
fact  that  some  of  the  items  which  made  up  the  bill  rendered 
to  plaintiff  by  his  physician,  for  services,  are  not  recoverable 
in  this  cause,  does  not  warrant  an  instruction  to  the  jury  to 
disregard  the  doctor's  bill. — lb.,  175. 

24.  Charge;  what  erroneous. — In  a  suit  by  a  passenger  against  a 

carrier  for  failure  to  carry  her  to  her  destination,  when  the 
undisputed  testimony  shows  that  she  left  the  car  in  which 
she  was  riding,  and  went  into  another  car,  which  was  left 
on  a  side  track  at  an  intermediate  station  with  her  in  it, 
and  the  plaintiff's  testimony  tends  to  show-  that  both  the  con- 
ductor and  flagman  of  the  train  on  which  she  was  riding 
instructed  her  to  make  the  change,  and  the  flagman  testifies 
that  he  gave  the  plaintiff  no  such  instructions,  and  had 
nothing  to  do  with  her  changing  cars,  and  the  conductor  is 

not  examined,  being  dead,  it  is  error  to  instruct  the  jury  that 
"Unless  they  are  reasonably  satisfied  that  the  conductor  and 
flagman  told  plaintiff  to  get  in  the  wrong  car,  and  thus  was 

left,  then  they  must  return  a  verdict  for  the  defendant." 
Robertson  v.  L.  rf  N.  R.  R.  Co.,  216. 

25.  Action  of  trespass;  charge  of  court  to  jury. — In  an  action  of  tres- 

pass to  recover  damages  for  the  alleged  taking  of  several 
mules,  a  charge  of  the  court  which  instructs  the  jury  that  if 
they  believe  the  evidence  in  the  case,  "they  win  find  for  the 
defendant  as  to  the  last  mule  that  was  taken"  from  the  plain- 
tiff is  properly  refused. — Fulgham  v.  Carter,  227. 

26.  Same;  charge  as  to  theft  of  mules. — In  such  a  case,  the  fact  that 

the  person  from  whom  the  plaintiff  purchased  the  mules  was 
convicted  in  the  Federal  court  for  stealing  said  mules,  is  not 
Vol.  142. 
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involved  in  any  issues,  and  a  charge  in  reference  thereto  is 
properly  refused. — lb.,  227. 

27.  Same;  samt. — In  such  a  case,  a  charge  is  properly  refused  as 

calculated  to  confuse  tie  jury  which  instructs  them  as  fol- 
lows: "Even  if  the  Jury  believe  from  the  evidence  that  Jamar 
and  Holmes  were  wrong  in  taking  the  property,  and  that  the 
property  was  the  property  of  the  plaintiff,  Carter,  they  cannot 
find  a  verdict  for  the  plaintiff,  unless  the  jury  further  believe 
that  Jamar  in  taking  said  property  was  acting  by  the  author- 
ity of  Fulgham  in  the  taking  thereof."— /&.,  227. 

28.  (General  charge ;iohen  improper. — Where  the  plaintiff  in  a  forci- 

ble entry  and  detainer  suit,  in  order  to  establish  possession 
of  the  part  of  land  in  dispute,  shows  actual  possession  of  an- 
other part  of  said  land  conveyed  by  a  deed,  and  there  is  evi- 
dence tending  to  show  that  while  holding  actual  possession 
under  the  deed  of  part  of  the  land  conveyed,  there  was  a  dis- 
claimer of  ownership  and  title  as  to  the  part  in  dis- 
pute, the  general  charge  in  favor  of  plaintiff  should  not  be 
given,  but  it  should  be  left  to  the  jury  to  decide  whether 
plaintiff  had  possession  of  the  disputed  'lands. — Bailey  v. 
Blackshear  Co.,  254. 

29.  Effect  of  contradictory  statements  as  to  credibility  of  the  witness" 

testimony ;  charge  in  relation  to. — A  charge  to  the  jury  that  "if 
any  witnesses  have  made  contradictory  statements  as  to  ma- 
terial facts  in  this  case,  this  may,  in  the  discretion  of  the  Jury, 
create  a  reasonauie  doubt  as  to  the  truth  of  the  evidence  of 
such  witnesses''  does  not  assert  a  correct  legal  proposition  and 
is  properly  refused.  {Overruling  Oregg  t;.  State,  106  Ala.,  14; 
Wilhourn  v.  State,  114  Ala.  19) —Brown  v.  State,  287. 
30  Charge  containing  a  statement  of  undisputed  fact. — A  charge 
to  the  jury  as  follows:  "Did  the  defendant  commit  an  assault 
upon  Grady  Cox  with  a  knife.  There  is  evidence  that  he  did," 
is  proper  when  the  fact  of  such  assault  with  a  knife  is  un- 
disputed.—/?)., 287. 

31.  Deadly  weapon;  knife  will  be  so  considered  if  it  cuts  through 

the  clothing. — A  charge  that  the  "law  pronounces  it  a  deadly 
weapon  if  you  should  find  from  the  evidence  that  it  cut 
through  the  clothing."  is  proper. — lb.  289. 

32.  Charge  as  to  degree  of  conviction  with  which  jury  should  regard 

defendant's  guilt  in  order  to  render  verdict  of  guilty, — A 
charge  that  "if,  after  considering  all  the  evidence,  you  have 
a  fixed  conviction  of  the  truth  of  the  charge, — you  are  satis- 
fled  beyond  a  reasonable  doubt — then  it  is  your  duty  to  con- 
vict this  defendant,"  is  correct. — lb.  289. 
33  Degree  of  doubt  necessary  to  support  acquittal;  mere  possible 
doubt  insufficient. — A  charge  to  the  Jury  that  "the  doubt  which 
will  Justify  an  acquittal  must  be  actual  and  substantial — not  a 
mere  possible  doubt — because  everything  relating  to  human 
affairs  and  depending  on  moral  evidence  is  open  to  some  pos- 
sible or  imaginary  doubt"  is  correct. — lb.,  289. 

34.  Possibility   of  innocence   insufficient    to   justify   acquittal, — A 

charge  to  the  jury  that  "if  you  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant  is  guilty,  though 
you  also  believe  it  possible  he  is  not  guilty,  you  must  convict 
him,'  is  correct.— /&.,  289. 

35.  Credibility  of  witnesses  and  weight  given  to   the  testimony, 

jury  is  judge  of. — A  charge  to  the  jury  that  "you  are  the  sole 
judge  as  to  the  credibility  of  the  witnesses  and  the  weight 
that  should  be  given  to  the  testimony"  is  correct. — lb.,  289. 

36.  A  charge  which  is  a  mere  argument  should  not  be  given. — A 

charge  that  "the  jury  must  try  this  case  by  the  evidence  and 
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not  by  the  jokes  of  the  counsel"  is  a  mere  argument  Intended 
to  answer  the  opposing  counsel,  and  is  properly  refused. 
lb.,  289. 

3/.  i^ame;  acquittal  of  defendant  who  is  doubtfully  guilty. — A  charge 
that  "the  law  is  as  much  vindicated  by  turning  loose  the 
doubtfully  guilty  as  by  convicting  the  guilty"  is  a  mere  ar- 
gument and  is  properly  refused. — /&.,  289. 

38.  Reasonable  doubt  as  to  any  material  fact  insufficient  to  justify 

acquittal;  charge  to  that  effect. — A  charge  that  "if  the  jury 
have  any  reasonable  doubt  of  any  material  fact  in  this  case, 
they  must  acquit  the  defendant"  is  bad. — Ib.^  289. 

39.  Assault  with  intent  to  murder;  if  defendant,  had  death  ensued, 

would  only  have  been  guilty  of  manslaughter  in  the  first  de- 
gree, he  cannot  be  found  guilty  of. — In  a  prosecution  for  as- 
sault with  intent  to  murder,  if  the  defendant,  had  death  en- 
sued, would  only  have  been  guilty  of  manslaughter  in  the  first 
degree,  he  cannot  be  found  guilty,  where  death  did  not  en- 
sue, of  assault  with  intent  to  murder. — lb.,  289. 

40.  Same;  same;  charge  mu^t  define  what  is  manslaughter  in  the 

first  degree. — A  charge  to  the  jury  that  "if  the  jury  believe 
from  the  evidence  that  if  Cox  had  died  it  would  only  have  been 
manslaughter,  in  the  first  degree,  the  jury  cannot  find  defend- 
ant guilty  of  an  assault  with  intent  to  murder"  is  properly 
refused,  because  it  refers  a  question  of  law  to  the  jury  and 
leaves  it  to  them  to  define  what  is  manslaughter  in  the  first 
degree.~/&.,  289. 

41.  Evidence;  charge  as  to  effect  of. — A  charge  to  the  jury  that  "if 

the  jury  believe  that  defendant  had  made  friends  with  Cox  in 
good  faith  and  that  Cox  then  began  to  abuse  defendant  about 
the  butter  and  cursed  defendant  and  struck  him  in  the  face 
and  that  defendant  then  inflamed  by  the  blow  suddenly  cut 
Cox  with  his  knife,  you  cannot  convict  him  of  assault  with 
intent  to  murder"  is  properly  refused. — lb.,  289. 
42  Same;  same. — A  charge  that  "if  the  jury  believe  from  the  ev- 
idence that  Cox  was  following  Brown  over  the  yard  and  that 
Cox  suddenly  attacked  him  and  struck  him  in  the  face  and  the 
jury  believe  that  Brown  suddenly  inflamed  by  this  blow  cut 
Cox  with  a  knife,  defendant  cannot  be  found  guilty  of  an  as- 
sault with  intent  to  murder"  is  properly  refused. — lb..  289. 

43.  Assault  with  intent  to  murder;  reasonable  doubt  as  to  specific 

intent;  charge  in  relation  thereto. — A  charge  that  "if  the  jury 
have  a  reasonable  doubt  growing  out  of  the  evidence  whether 
defendant  assaulted  Grady  Cox  with  the  specific  intent  to  kill 
him,  you  must  acquit  the  defendant,"  is  bad. — lb.,  289. 

44.  Action  for  personal  injury  resulting  in  death ;  charges ;  abstract 

and  argumentative  charges  should  be  refused. — If  ilie  facts 
hypothesized  in  a  charge  are  abstract  and  the  chargo  is  argu- 
mentative said  charge  is  properly  refused. — K.  C.  M.  d  B.  Ry, 
Co.  v.  Matthews,  298. 

45.  Same;  same;  when  refusal  to  give  proper  charge  error  without 

injury. — If  a  proper  charge  requested  of  the  court  by  the  de- 
fendant is  refused  but  another  charge  to  the  same  effect  is 
given  by  the  court  at  the  request  of  the  defendant  the  error 
is  cured.— /&.,  298. 

46.  Same;  same;  when  charges  as  of  contributory  negligence  prop- 

erly refused. — Written  charges  requested  by  the  defendant 
upon  contributory  negligence  which  fail  to  hypoiheaize  that 
said  negligence  in  point  of  fact  contributed  to  the  injury 
complained  of,  are  bad. — lb.,  298. 

47.  Same;  same;  what  improper  charge  in  reference  to  cause  of 

death  of  injured  person. — In  an  action  for  personal  injuries 
Vol.  142. 
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resulting  in  thi  death  of  the  injured  person,  where  the  acci- 
dent took  place  in  November,  1899,  and  the  death  occurred  in 
July,  1900,  a  charge  to  the  effect  that  if  the  jury  believe  from 
the  evidence  that  the  death  of  the  plaintiff's  intestate  was 
caused  directly  by  disease  occurring  after  April  1,  1900,  then 
they  must  find  for  the  defendant,  is  bad,  in  that  it  fails  to 
negative  the  fact  that  the  disease  was  caused  by  or  was  the 
result  of  the  accident. — lb.,  298. 

48.  Same;  wnen  affirmative    charge    is    properly    refused. — Where 

there  is  evidence  tending  to  prove  the  allegations  of  the  com- 
plaint the  aflfirmative  charge  for  the  defendant  is  properly  re- 
fused.—/&..  298. 

49.  Trial  of  civil  case:  not  necessary  to  authorize  verdict. — In  the 

trial  of  a  civil  case,  it  is  only  necessary  in  order  Xo  authorize 
a  verdict  that  the  jury  should  be  reasonably  satisfied;  and 
therefore,  a  charge  which  instructs  the  jury  that  they  must 
be  satisfied  to  a  "reasonable  certainty,"  before  they  can  return 
a  verdict,  is  erroneous,  as  exacting  too  high  a  degree  of  proof. 
Sou.  Ry.  Co.  V.  Aldredge  d  Shelton,  368. 

50.  Action  upon  a  note;  failure  of  consideration;  general  affirma- 

tive charge. — In  an  action  upon  a  promissory  note,  where  the 
defendant  pleads  a  failure  of  consideration,  to  which  special 
plea  the  plaintiff  files  a  special  replication,  and  there  was 
evidence  supporting  the  plea  setting  up  a  failure  of  considera- 
tion, and  there  was  no  evidence  introduced  by  the  plaintiff 
to  prove  the  material  affirmance  of  his  replication,  the  defen- 
dant is  entitled  to  the  general  affirmative  charge,  and  it  is 
not  error  for  the  court  to  give  such  charge  at  defendant's 
request. — Carroll  v,  Warren,  397. 

51.  Charge  to  jury;  error  to  single  out  particular  facts. — It  is  error 

in  a  charge  to  the  jury  to  pive  undue  prominence  to  particu- 
lar facts  upon  which  the  defendant  hypothesizes  a  particular 
phase  of  his  defense. — Montgomery  St.  Ry.  v.  Rice,  674. 

52.  Same;  rate  of  speed;  when  question  for  jury. — In    an    action 

against  a  street  railway  company  to  recover  damages  for  in- 
jury to  a  mule,  alleged  in  the  complaint  to  have  been  caused 
by  the  willful  or  wanton  negligence  of  the  defendant,  where 
the  evidence  shows  that  the  accident  occurred  at  the  intersec- 
tion of  two  streets  where  the  mule  could  not  have  been  seen 
by  the  motorman  until  the  car  had  reached  the  crossing,  the 
question  as  to  whether  rimning  the  car  at  the  rate  of  5,  6  or  7 
miles  an  hour  at  such  place  was  wilful  or  wanton  negligence, 
is  a  question  for  the  jury. — lb.,  674. 

CHECKS. 

See  Banks. 
CIRCUIT  COURTS. 

See  Courts  subtitle. 

CITY  COURTS. 

See  Courts,  Si^b-Title. 

CODE. 

5      28.     Action  upon  assigned  contract  to  sell;  not  within  statute. 

Snead  v.  Bell,  449. 
§     306.     Insolvent    estate;    filing   of    claim;    applies    to   judgment 

ae:alnst    Intestate    not   to  judgments   against   adminis- 
trator.—Woorfa»  V.  Wright,  205. 
§     427.    Cross-bill;    appeal   does  not  lie  from  motion  to  dismiss. 

McGaugh  v.  Holliday.  185. 
9    493.    Appeal  from  Justice  of  the  Peace;   judgment  cannot  be 

rendered    against    sureties    on    common-law    certiorari 

bond. — Webb  d  Stagg  v.  McPherson,  541. 
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§     564i    Attachment;   cannot  be  abated  for  irregularity  or  defect 

in  affidavit,  writ  and  bond.— /&.,  541. 
§§     732-3.     Sale  of  land  for  division;  deposition  of  witnesses  should 
be  suppressed  when  there  is  no  notice  of  filing  of  inter- 
rogatOTles.— Edwards  v.  Edwards,  268. 

§  1044.  Trust  estate;  does  not  descend  to  heir  of  trustee,  or  pass 
to  personal  representative;  executor  of  will  does  not 
succeed  to  right  to  s.dminister. ^Whitehead  v.  White- 
head, 163. 
§§  1065-6.  Penalty  for  failure  to  enter  partial  payment  of  mortgage 
debt  on  record. — Travis  v.  Rhodes,  189. 

§  1270.  Corporation;  issue  of  bonds,  except  for  money,  labor  done, 
or  property  actually  received,  is  unauthorized  and  may 
be  restrained.— American  Ice  d-  I.  Co.  v.  Crane,  620. 

§  2619.  Penalty  on  insurance  company  member  of  tariff  associa- 
tion not  unconstitutional. — Continental  Ins.  Co.  v 
Parkes,  650. 

§  3070.  Official  bonds;  condition  and  surety. — U.  8.  F.  d-  G.  Co. 
V.  Union  T.  d  8.  Co.,  532. 

§  3087.     Official  bonds;  legal  efTect  thereof.— /b.  532. 

§  3089.     Official  bonds;  effect  when  not  properly  executed.— ^/&.  532. 

§  3181.  Sale  of  land  for  division;  depositions  of  witnesses  should 
be  suppressed  when  there  is  no  notice  of  filing  of  inter- 
rogatories.— Edwards  v.  Edwards,  268. 

§  3315.  Jurisdiction;  verdict  and  judgment  in  City  or  Circuit 
Court  for  $13.50.  in  action  of  assumpsit  for  $100, 
amount  claimed  not  being  reduced  by  set-off,  should  be 
dismissed  upon  motion. — Smith  v.  Allen,  148. 
§§  3417-39.  Quo  warranto;  does  not  lie  to  prevent  threatened  unlaw- 
ful exercise  of  franchise. — 8tate  ex  rel.  Johnson  v. 
Mayor,  d-c.  Ensley,  661. 

§'4923.     Obtaining  money  under  false  pretenses;  indictment;  Code 
form  sufficient. — Johnson  v.  State,  1. 
Murder;   indictment  under  Code  form;  defendant  may  be 

convicted  of  manslaughter. — Smith  v.  State,  14. 
Selling  property  on  which  there  was  a  lien;  indictment; 
Code  form  sufficient. — Tallent  v.  State,  47. 

COMMON  CARRIER. 

1.  Suit  hy  passenger  for  failure  to  carry  to  destination;  what  suf- 

ficient complaint  in. — Where  the  suit  is  by  a  passenger  against 
a  common  carrier,  a  complaint  which  alleges  that  the  plain- 
tiff purchased  a  ticket  entitling  her  to  transportation  as  a 
passenger,  from  Birmingham  to  Belle  Ellen,  and  that  she  took 
passage  on  a  train  running  between  these  points;  that  before 
reaching  Yolandy,  an  Intermediate  station,  she  was  told  by 
the  conductor  or  the  flagman  on  said  train,  that  the  car  in 
which  she  was  then  riding  would  not  go  to  Belle  Ellen,  but 
would  go  to  Brook  wood,  and  that  she  must  change  cars  at 
Yolandy,  and  a  car  in  front  of  hers  was  pointed  out  by  them 
as  the  car  for  Belle  Ellen;  that  acting  on  such  directions  she 
went  into  the  car  designated  by  them,  and  as  a  consequence 
of  doing  so,  she  was  left  in  said  car  on  the  side  track  at  Yo- 
landy, while  the  train  including  the  car  in  which  she  had 
previously  ridden,  went  on  to.  Belle  Ellen,  discloses  a  good 
cause  of  action. — Rohertaon  v.  L.  d  N.  R.  R.  Co.,  216. 

2.  Same;   what   complaint   need  not  allege. — In   such   a  case,   the 

gravamen  of  the  action  being,  the  defendants  wrong  in  leav- 
ing the  passenger  at  the  intermediate  point,  instead  of  carry- 
ing her  to  her  destination,  so  far  as  the  right  of  recovery  is 
concerned  it  is  immaterial  whether  the  alleged  wrongful  act 
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.of  the  conductor  or  flagman  was  negligently,  willfully,  know- 
ingly or  even  maliciously  done,  and  the  complaint  need  not 
use  either  of  these  terms  in  describing  their  action  — lb.,  216. 

3.  Same;  what  aflegations  proper  in  corr^plaint. — Though  in  such 

a  case,  the  plaintiff  is  entitled  to  recover  if  her  failure  to 
reach  her  destination  was  caused  by  any  act  of  the  conductor 
or  flagman,  she  may,  for  the  purpose  of  fixing  the  amount 
of  her  damages,  aver  and  prove  that  they  acted  maliciously, 
or  with  circumstances  of  aggravation. — Ih.,  216. 

4.  Same;  what  proper  defense  in, — In  such  case,  the  general  issue 

is  the  only  proper  plea.  If  defendants  wrong  had  any  causal 
connection  with  the  result  complained  of,  it  is  of  no  conse- 
quence that  the  plaintiff  could  have  avoided  the  result  by 
making  other  inquiries  as  to  the  proper  car  for  her  to  take, 
or  anything  of  that  sort.  The  plaintiff  had  the  right  to  rely 
implicitly  on  what  the  trainmen  told  her  in  this  connection, 
and  to  act  accordingly,  and  consequently  there  is  no  room  for 
pleas  of  contributory  negligence. — lb.,  216. 

5.  Passenger ;  changing  cars  and  failing  to  reach  destination,  when 

carrier  liable. — Where  a  passenger,  with  a  ticket  entitling  her 
to  be  carried  between  two  points,  embarks  on  a  car  running 
between  these  points,  and  before  arriving  at  her  destination, 
changes  into  another  car,  which  though  up  to  that  time  form- 
ing a  part  of  the  train  on  which  she  was  then  riding,  is  left, 
with  her  in  it,  at  an  intermediate  station,  and  she  thereby 
fails  to  reach  her  destination,  the  carrier  is  liable  to  her  if 
the  change  of  cars  was  made  at  the  instance  of,  or  in  obe- 
dience to  instructions  from  the  conductor  or  flagman  on  the 
train.— /b.,  216. 

6.  Same;  when  carrier  not  liable.— In  such  case,  if  the  passenger 

changes  into  the  car  of  her  own  motion,  and  without  fault  or 
inducement  on  the  part  of  the  trainmen.  In  the  mistaken  be- 
lief that  it,  and  not  the  car  in  which  she  had  previously  rid- 
den, would  go  to  her  destination,  and  In  consequence  was  left 
at  an  intermediate  station,  the  carrier  is  not  liable. — lb.,  216. 

7.  Charge;  what  erroneous. — In  a  suit  by  a  passenger  against  a 

carrier  for  failure  to  carry  her  to  her  destination,  when  the 
undisputed  testimony  shows  that  she  left  the  car  in  which 
she  was  riding,  and  went  Into  another  car,  which  was  left 
on  a  side  track  at  an  intermediate  station  with  her  in  it, 
and  the  plaintiff's  testimony  tends  to  show  that  both  the  con- 
ductor and  flagman  of  the  train  on  which  she  was  riding  in- 
structed her  to  make  the  change,  and  the  flagman  testifies 
that  he  gave  the  plaintiff  no  such  Instructions,  and  had  noth- 
ing to  do  with  her  changing  cars,  and  the  conductor  is  not 
examined,  being  dead,  it  is  error  to  instruct  the  jury  that 
"Unless  they  are  reasonably  satisfied  that  the  conductor  and 
flagman  told  plaintiff  to  get  in  the  wrong  car,  and  thus  was 
left,  then  they  must  return  a  verdict  for  the  defendant." — Ih. 
216. 

8.  Evidence:  what  improper. — In  such  a  case,  the  plaintiff  "cannot 

testify,  whether  any  one  was  left  except  herself,  or  who  was 
her  companion  on  the  trip,  or  whether  such  companion 
changed  cars  in  the  same  manner  as  she  did. — lb.,  216. 

9.  Same. — Nor,  in  such  a  case,  can  the  plaintiff  testify  that  a  night 

watchman  and  a  section  foreman  of  defendant,  who  had 
nothitlg  to  do  with  the  running  of  the  train,  saw  her  crying 
at  the  station  where  she  was  left,  and  after  she  had  told 
them  that  she  was  left,  did  nothing  to  assist  her. — lb.,  216. 
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10.  Same.— It  is  not  competent  to  prove  the  fact  that  the  plain- 
tiff was  a  witness  in  another  case  against  the  defendant,  in- 
volving a  charge  of  improper  conduct  against  the  same  con- 
ductor and  flagman,  as  independent  evidence  to  show  that  they 
willfully  or  maliciously  caused  her  to  be  left  short  of  her 
destination.— /b.,  216. 

U.  Liability  of  owners  of  ferry  as  common  carrier. — Where  a  passen- 
ger on  a  ferry  boat  continues  in  immediate  charge  and  custody 
of  his  wasron  and  team  during  the  passage  on  a  ferry  boat  and 
assumes  to  control  the  team  during  the  passage  across  the 
river,  the  ferry  owners  are  not  liable  as  common  carriers  in 
respect  of  the  loss  of  his  property,  resulting  from  the  team 
backing  off  into  the  river,  but  only  for  their  negligence  caus- 
ing that  disaster. — Frierson  v.  Frazier,  232. 

12.  Liability  of  owners  of  ferry:  contributory  negligence. — In  an  ac- 

tion against  ferry  boat  owners  to  recover  damages  for  the  loss 
of  team  backing  into  the  river,  where  the  issue  of  contribu- 
tory negligence  was  involved,  with  evidence  tending  to  support 
same,  a  charge  to  the  jury  that  "If  from  the  evidence  you  are 
reasonably  satisfied  that  the  defendant  was  guilty  of  negli- 
gence and  that  such  neglirence  was  the  direct  cause  of  the 
injuries  complained  of,  your  verdict  should  be  for  plaintiff"  is 
improper.— /b.,  232. 

13.  Same;  liability  to  passenger  transported  free. — Where  no  charge 

or  compensation  is  made  or  to  be  made,  and  no  compensation 
is  to  be  exacted,  directly  or  indirectly,  for  the  transport  of 
plaintiff's  property,  and  this  is  so  understood  by  him  at  the 
time,  the  ferry  owners  are  liable  to  him  only  for  the  conse- 
quences of  gross  negligence. — lb.,  232. 

14.  Same:  where  transportation  without  fee  is  part  of  contract  for 

work. — If  the  plaintiff,  in  action  for  recovery  of  damages  for 
loss  of  team  while  crossing  river  on  ferry  boat,  has  a  contract 
for  work  with  the  owners  of  the  ferry  boat  and  the  customary 
money  fee  for  transportation  is  not  exacted  from  him  in  con- 
sequence of  the  fact  that  the  transport  was  being  made  in 
carrying  out  a  contract  for  work  which  he  had  with  that  com- 
pany and  the  pretermission  of  the  usual  charge  w^as  in  any 
sense  a  part  of  that  contract,  the  attempted  transport  is  not 
gratuitous  and  the  rights  of  the  plaintiff  are  the  same  as  if 
regular  toll  had  been  exacted. — 7b.,  232. 

1.5.  Safeguards  of  a  ferry;  credibility  of  testimony. — WTiere  it  is 
shown  that  a  ferry  boat  did  not  have  a  rear  guard,  evidence 
to  the  effect  that  subsequent  to  the  accident,  the  ferry  own- 
ers did  install  a  rear-guard  is  not  admissible  to  prove  such 
installation  as  an  independent  abstract  fact,  but  is  competent 
on  the  cross-examination  of  defendants  themselves  after  they 
had  testified  that  there  was  no  occasion  for  such  safeguard  in 
a  properly  constructed  boat  and  that  it  was  not  customary 
to  have  such  rails  on  other  properly  equipped  and  operated 
ferryboats,  as  going  to  the  credibility  of  such  testimony. 
lb.,  232. 

16.  Action  for  personal  injuries  against  common  carrier;  what  alle- 
gations  in  complaint  sufficient  to  state  cause  of  action. — A 
count  in  a  complaint  for  personal  injuries  resulting  in  death 
which  alleges  that  the  plaintiff's  intestate  was  a  passenger 
on  the  railroad  of  the  defendant  and  that  said  intestate  as 
such  pas.sc^^^'cr  wa.s  throusrh  and  by  the  carelessness  and 
nepTligonr-e  of  the  defendant's  servants,  agents,  or  employees, 
violently  thrown  from  the  train  and  so  greatly  injured,  etc.. 
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by  the  injuries  thus  sustained  that  he  never  recovered  there- 
from but  soon  after  died  on  account  of  said  injuries,  states  a 
cause  of  action. — K.  C.  M.  d  B.  Ry.  Co.  v.  Matthews,  298. 

17.  Same:  what  defects  in  complaint  not  noticed  on  appeal. — Al- 

though said  count  does  not  in  terms  aver  that  the  Injury 
resulted  from  the  defendant's  negligence,  nor  that  the  ser- 
vants from  whose  negligence  the  injury  is  alleged  to  have 
resulted,  were  in  charge  of  the  train,  or  the  like,  no  assign- 
ment of  demurrer  having  specified  this  objection  to  the  count, 
said  defect  will  not  be  noticed  on  appeal. — lb.,  298. 

18.  ^ame:  when  not  necessary  to  aver  quo  modo  of  the  infliction 

complained  of. — Where  the  complaint  shows  the  duty  of  car- 
rier by  defendant  to  intestate  and  that  he  was  injured  by 
negligence  on  the  part  of  the  carrier's  servants  for  which 
defendant  was  responsible  an  allegation  in  the  complaint  that 
decedent  "was  violently  thrown  from  the  train"  is  a  sufficient 
allegation  of  tho  quo  modo  of  the  infliction." — It.,  298. 

19.  Same;  wheti  not  necessary  to  describe  in  complaint  the  character 

of  injuries  suffered  by  decedent, — Where  the  suit  is  instituted 
W  a  personal  representative  to  recover  damages  for  injuries 
causing  the  death  of  her  intestate,  it  is  not  necessary  to  de- 
scribe in  the  complaint  the  character  of  the  injuries  received 
by  said  intestate,  it  being  sufficient  to  show  causal  connection 
between  the  injuries  complained  of  and  the  death. — lb..  298. 
20  Same;  contributory  negligence;  not  negligence  as  a  matter  of 
law  to  alight  from  a  running  train  in  the  night  time  and  at 
at  a  dark  and  unlighted  place. — ^It  is  not  negligence  as  a 
matter  of  law  for  a  passenger  to  alight  from  a  train  running 
two  or  three  miles  an  hour  and  at  a  dark  and  unlighted 
place.  The  question  of  negligence  vel  non  is  one  of  fact  for 
the  Jury.— /b..  298. 

21.  Same:  same;  same. — Even  though  so  alighting  from  a  moving 

train  might  involve  some  risk  to  so  aliglit  does  not  as  a 
matter  of  law  constitute  negligence;  it  being  a  question  of 
fact  for  the  jury  whether  or  not  the  risk  involved  was  such 
as  a  man  of  ordinary  care  and  prudence  would  take  under  the 
circumstances. — lb.,  298. 

22.  Same;  same;  when  evidence  of  complaints  of  the  injured  person 

as  to  his  hurts  admissible. — In  an  action  against  a  carrier 
for  negligently  injuring  plaintiff's  intestate,  which  injuries 
are  alleged  to  have  resulted  in  death,  and  where  more  than 
eight  months  intervened  between  the  date  of  the  infliction  of 
the  injuries  and  the  death  of  the  intestate,  and  where  it  is 
a  question  of  fact  as  to  whether  the  said  death  was  the  result 
of  said  injuries  or  was  caused  by  disease,  evidence  of  de- 
ceased's complaints  of  hurts  attributable  to  the  alleged  negli- 
gence of  the  defendant  made  throughout  the  time  intervening 
between  the  infliction  of  the  injuries  and  the  death  are  prop- 
erly admitted  by  the  court  where  such  evidence  is  confined 
by  the  court  to  the  expressions  in  respect  of  current  condi- 
tions to  the  exclusion  of  narration  of  past  conditions  and  of 
the  causation  of  the  present  conditions  complained  of. — lb.,  298. 

23.  Same;  evidence;  inability  of  deceased  to  perform  manual  labor 

after  he  was  hurt  admissible. — In  such  case  testimony  of  the 
deceased's  wife  that  her  husband  was  never  able  to  do  any 
manual  labor  after  he  was  hurt  is  properly  admitted. — /&..  298. 

24.  t'om/ii(/f  xyurrier;  when  shown;  discrimination  in  use  of  track; 

injunction. — Where  a  railroad  company  operates  a  track  ly- 
ing adjacent  to  business  houses,  which  is  not  one  of  its 
47 
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regular  side  tracks,  but  Is  known  asi  a  "house  track,"  and  for 
several  years  continuously  serves  the  persons  occupying  the 
business  houses  located  along  said  track,  by  delivering  at  their 
respective  places  of  business,  cars  of  freights  and  cars  to  be 
freighted  and  shipped,  such  railroad  company  becomes  there- 
by a  common  carrier  with  respect  to  the  use  it  has  made  of  ' 
said  track,  and  as  such  common  carrier,  it  is  undei  obliga- 
tions to  treat  the  public  without  unfair  discrimination;  and 
one  of  the  owners  of  business  conducted  along  said  track  can 
maintain  a  bill  in  equity  to  enjoin  said  railroad  company 
from  making  unlawful  and  unjust  discrimination  against 
him  by  discontinuing  serving  him  by  placing  cars  for  him  on 
said  track,  while  furnishing  cars  to  others  along  the  same 
track.— A.<7ee  v.  L.  d-  N.  R.  R.  Co..  344. 

25.  Action  against  common  carrier;  sufficiency  of  complaint. — In  an 

action  against  a  common  carrier  to  recover  damages  for  fail- 
ure to  safely  deliver  goods  shipped  over  its  lines,  a  count  of 
the  complaint  which  is  substantially  in  the  form  prescribed 
by  the  Code  for  suit  against  a  common  carrier  on  a  bill  of 
lading,  with  some  additional  averments  made  necessary  by  the 
suit  being  brought  against  the  defendant  as  a  connecting  car- 
rier, sufficiently  states  a  cause  of  action  and  is  not  subject  to 
demurrer. — Walter  v.  Ala.  Great  Southern  Ry.  Co.,  474. 

26.  Same;  contributory  negligence  no  defense. — In  an  action  againsc 

a  common  carrier,  which  is  not  the  initial  carrier,  for  failure 
to  safely  deliver  goods  shipped  over  its  line,  a  plea  which  sets 
up  contributory  negligence  on  the  part  of  the  plaintiff  in  that 
the  goods  were  improperly  loaded  in  the  car  of  the  initial 
carrier  by  plaintiff,  or  his  agent,  presents  no  defense  and  is 
subject  to  demurrer. — lb.  474. 

27.  Same;  same;  same;  sufficiency  of  plea. — In  an  action  against  a 

common  carrier  for  failure  to  safely  deliver  goods  shipped 
over  Its  line,  a  plea  which  after  setting  up  as  a  defense  the 
contributory  negligence  on  the  part  of  plaintiff  then  avers 
"that  the  goods  were  not  injured  or  damaged  while  in  the 
possession  of  this  defendant"  presents  a  defense,  since  if  the 
goods  were  not  damaged  or  injured  while  in  the  possession 
of  the  defendant  there  would  be  no  liability  on  the  part  of 
the  defendant. — lb.  474. 

28.  Same;  same. — In  such  a  suit  where  there  were  several  connect- 

ing carriers  and  an  action  is  brought  against  the  delivering 
carrier,  a  plea  which  avers  that  the  car  in  which  plaintiff's 
goods  were  transported  was  received  by  defendant  from  a  con- 
nectins:  carrier  and  was  closed  and  sealed  and  so  remained 
from  the  time  of  its  delivery  to  defendant  until  it  was  deliv- 
ered to  plaintiff,  and  that  the  contents  of  the  said  car  could 
not  be  seen  by  defendant  without  its  breaking  the  seal  and 
onening  the  car,  and  that  the  contents  of  the  car  was  not  vis- 
ible or  known  to  defendant  when  it  was  received  from  the 
connecting  carrier,  and  that  defendant  hauled  said  carload 
of  goods  from  the  place  where  it  was  delivered  to  defendant 
to  its  place  of  destination  in  the  same  condition  in  which  it 
was  received,  and  delivered  same  to  plaintiff  in  such  condi- 
tion, and  that  if  said  goods  were  damaged  as  alleged  in  the 
complaint  it  was  not  through  the  fault  or  negligence  of  the  de- 
fendant, and  is  not  subject  to  demurrer. — lb.  474. 

29.  Action  against  common  carrier;  burden  of  proof. — In  an  action! 

against  a  common  carrier  for  failure  to  safely  deliver  goods! 

shipped  over  its  lines,  where  it  is  shown  that  the  defendant < 
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was  one  of  several  connecting  carriers,  and  was  the  discharg- 
ing or  delivering  carrier,  and  the  contract  of  affreightment 
stipulated  that  the  liability  of  each  ]ine  is  limited  to  loss  of 
Injury  occurring  on  its  line,  if  it  appear  that  the  goods  weio 
in  sound  condition  when  received  by  the  initial  carrier,. and 
it  is  further  shown  that  upon  their  delivery  to  the  plaintiff 
they  were  in  a  damaged  condition,  the  burden  is  upon  the  de- 
fendant to  show  that  the  damage  or  injury  did  not  occur  while 
the  goods  were  in  its  possession  or  under  its  control,  as  a 
common  carrier. — lb.  474. 

30.  Action  against  common  carrier;  right  of  consignee  to  maintain 

suit  for  damage  to  goods  shipped  over  lines  of  common  car- 
rier, and  there  is  no  reservation  of  title  t>y  the  consignor. 
The  consignee  of  goods  has  the  right  to  sue  for  their  loss  ot 
damage  by  a  common  carrier,  notwithstanding  he  may  not 
own  all  of  the  goods,  or  when  another  par^y  may  be  the  owner 
of  them.— lb.  474. 

31.  A,ction  hy  passenger  for  personal  injuries;  sufficiency  of  com- 

plaint.— In  a  suit  brought  by  a  passenger  against  a  street  rail- 
road company  to  recover  damages  for  personal  injuries,  a 
count  of  the  complaint  which  avers  that  "defendant  was  negli- 
gently operating  said  car  at  or  near  a  point  on  defendant's 
line  ♦  •  ♦  ♦  that  while  plaintiff  was  engaged  in  or 
about  to  alight  from  said  car,  his  body,  as  a  proximate  conse- 
quence of  said  negligence,  was  caused  to  leave  said  car  and 
strike  the  street  with  great  force  and  violence,  whereby  plain- 
tiff was  bruised,"  states  a  cauae  of  action, — Birmingham  Ry. 
L.  d  P.  Co.  V.  Glover,  492. 

32.  Same:  same. — In  such  an  action  a  count  of  the  complaint  which 

avers  that  the  plaintiff  "had  Informed  the  defendant's  ser- 
vant, the  conductor  or  motorman  of  said  car,  of  his  purpose 
and  desire  to  alight  from  said  car  ♦  ♦  ♦  ,  that  it  was  and 
then  became  the  duty  of  defendant's  servant,  after  slackening 
and  reducing  the  speed  of  said  car,  not  to  increase  the  speed 
of  said  car  until  plaintiff  had  alighted  from  said  car,  or  had 
had  a  reasonable  opportunity  to  alight  from  said  car;  that, 
notwithstanding  said  duty,  the  defendant's  servant  negli- 
gently, suddenly  and  greatly  increased  the  speed  of  said  car 
before  plaintiff  had  alighted  therefrom,  and  before  plaintiff 
had  had  a  reasonable  opportunity  to  alight  therefrom;  that 
as  a  proximate  consequence  of  said  negligence,"  plaintiff  suf- 
fered the  injuries  complained  of, — Is  faulty  in  assuming  in- 
stead of  alleging  that  defendant's  servant  slackened  the  speed 
of  the  car,  upon  bein^  informed  that  the  plaintiff  desired  to 
alight  therefrom,  and  in  not  alleging  that  it  was  the  duty  of 
defendant's  servant  to  decrease  the  speed  then  and  there;  but 
said  count  is  not  subject  to  demurrer  upon  the  ground  that  it 
does  not  appear  therefrom  that  at  the  time  of  the  increase  of 
the  speed  of  the  car,  the  plaintiff  was  in  the  act  of  alighting 
therefrom,  and  said  complaint  states  a  cause  of  action. — lb.  492. 

33.  Same;  same;  when  count  does  not  charge  willfulness,  wanton- 

ness or  recklessness. — In  such  a  case  where  a  count  of  the 
complaint,  after  stating  that  plaintiff  was  a  passenger,  and 
that  there  was  duty  on  the  part  of  defendant's  servant  to 
plaintiff  not  to  increase  the  sreed  of  the  car  after  being  ad- 
vised that  plaintiff  desired  the  car  stopped  that  he  might 
alight,  then  alleges  that  "the  said  motorman,  the  defendant 
well  knowinc:  that  plaintiff  was  seeking  to  alight,  and  well 
knowing  that  a  sudden  jerk  would  probably  throw  plaintiff 
from  the  car,  with  wanton  and  willful,  or  reckless  negligence, 
suddenly  increased  the  speed  of  said  car,  and  as  a  proximate 
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consequence  thereof,'*  plaintiff  was  thrown  from  the  car  and 
injured,  such  count  of  the  complaint  does  not  aver  that  the 
motorman  wantonJy,  willfully  or  recklessly  caused  plaintiff's 
fall,  and  therefore  pleas  of  contributory  negligence  on  the 
.    part  of  plaintiff  set  up  a  defense  to  such  count. — lb.  492. 

34.  Savie;  seme:  same. — Such  count  Is  inapt,  if  not  affirmatively  bad 
as  one  alleging  willful  Injury  inflicted  by  the  motorman  in 
that  it  avers  not  that  the  motorman  had  knowledge  of  the 
probable  disastrous  consequence  of  his  act,  but  that  the  "de- 
fendant" had  such  knowledge;  and  the  knowledge  of  the  de- 
fendant in  its  corporate  capacity,  is  not  sufficient  to  character- 
ize the  act  of  the  plaintiff  on  the  part  of  the  motorman  as 
being  willful.— Jb.  492. 

3,5.  Action  against  street  railroad  company  hy  passenger;  contrib- 
utory negligence. — Where  a  passenger  upon  a  street  car  steps 
off  the  car  backwards  while  it  is  going  at  the  rate  of  5  or  6 
miles  an  hour,  or  with  his  face  towards  the  rear  of  the  car, 
he  is  guilty  of  contributory  negligence,  which  precludes  his 
recovery  for  injuries  sustained,  by  reason  of  trying  in  this 
way  to  alight  from  the  car. — lb.  492. 

36  Action  against  railroad  company  for  breach  of  contract  of  af- 
freightment, admissible  in  evidence. — In  an  action  against  a 
railroad  company  to  recover  damages  for  the  breach  of  a  con- 
tract of  affreightment,  a  statement  ^lUd  a  certificate  made  by 
the  conductor  of  the  defendant  relating  to  a  transaction  that 
was  past,  having  reference  to  the  freight  shipped  over  the  de- 
fendant's line,  is  not  admissible  in  evidence  over  the  defend- 
ant's objection. — fieaboard  Air  Line  v.  Hubbard,  546. 
See  RAII30AD8,  Sub-Titij:. 

CONDITIONAL  SALES. 
See  Sales. 

CONSTITUTIONAL  LAW. 

1.  Constitutional  law;  act  creating  lAth  Judicial  Circuit  local  law 

and  unconstitutional. — The  act  of  the  Legislature,  approved 
March  6,  1903,  "to  create  the  14th  Judicial  Circuit  of  the  State 
of  Alabama,  and  fix  the  time  of  holding  court  therein,"  etc., 
(Acts  1903,  p.  88),  is  a  local  law  within  the  meaning  of  section 
110  of  the  Constitution  of  1901;  and  notice  of  an  intention  to 
apply  to  the  Legislature  for  the  passage  of  such  law  not  hav- 
ing been  given  as  provided  by  section  106  of  the  Constitution, 
such  law  is  unconstitutional  and  void. — Walker  v.  State,  7. 

2.  Constitutional  law;  statute  to  regulate  practice  and  procedure  in 

the  Circuit  Court  of  Clay  county  unconstitutional. — The  pro- 
visions of  the  Act  approved  December  13th,  1898,  "To  further 
regulate  the  practice  and  procedure  of  the  Circuit  Court  of 
Clay  county,"  whereby  it  was  intended  to  deprive  that  court 
of  jurisdiction  to  try  indictments  thereafter  returned  Into 
that  court,  and  to  deprive  that  court  of  a  grand  jury  except 
when  the  same  should  be  ordered  by  the  judge  of  said  court 
prior  to  the  convening  of  said  court  (Local  Acts  1898-99  p. 
196),  are  violative  of  Section  5  of  Article  VI.  of  the  Consti- 
tution of  1875  (Constitution  1901,  §  143)  and  are  therefore  in- 
operative and  void. — Adcock  v.  State.  30. 

3.  Constitutional  law;  engaging  in    business    of    emigrant    agent 

without  obtaining  license. — The  Act  of  the  Ljegislature,  ap- 
proved October  1,  1903,  "to  prohibit  emigrant  agents  from 
plying  their  vocation  within  the  State  without  first  obtaining 
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a  license  therefor/'  is  not  violative  of  the  14th  amendment  of 
the  Constitution  of  the  United  States,  or  of  section  31  of  the 
Constitution  of  Alabama;  and  said  act  is,  therefore,  vaiid. — 
Kendrick  v.  State,  42. 

4.  Act  creating  Houston  County;  notice  of  intention  to  apply  for  the 

passage  of  the  law  creating  said  county  sufficient, — ^The  notice 
given  of  the  intention  to  awily  lo  th<  Les:i  Mature  of  the  State 
of  Alabama  of  1903,  for  the  passage  of  a  law  creating  a  new 
county  out  of  portions  of  Henry,  Dale  and  Geneva  Counties, 
was  sufficient  under  Section  106  of  the  Constitution,  and  was 
not  subject  to  constitutional  objections,  because  it  failed  to 
state  the  boundaries  of  the  new  county,  as  defined,  and  fixed 
in  the  act. — Law  v.  State,  62. 

5.  Constitutional  law;  defacto  judge. — A  person  who  is  commis- 

sioned by  the  governor  as  judge  of  the  Circuit  Court  in  a  cer- 
tain designated  circuit,  and  under  such  commission  attempts 
to  exercise  the  duties  of  the  office  of  such  circuit  judge  at  a 
time  when,  and  place  where  the  circuit  court  for  a  particular 
county  could  be  legally  held,  is  a  de  factp  judge  of  the  Circuit 
Court  of  the  State,  although  the  Act  of  the  Legislature  which 
creates  the  judicial  circuit  to  which  he  was  appointed,  was 
unconstitutional,  and  his  appointment  by  the  governor  was 
void. — Ex  parte  State  ex  rel  Atty.-Oenl,  88. 

6.  Same;  same. — The  acts  of  a  de  facto  circuit  judge  at  a  time  and 

place  when  and  where  the  Circuit  Court  for  a  particular  county 
can  be  legally  held,  are  valid  in  so  far  as  they  concern  the 
judge  or  third  persons  who  have  an  interest  in  the  things 
done  until  his  title  to  the  office  is  adjudged  insufficient;  and 
an  indictment  preferred  by  a  grand  jury  organized  by  such 
judge  at  such  time  and  place,  is  not  void,  and  should  not  be 
stricken  from  the  files  of  the  court,  although  it  Is  subse- 
quently judicially  ascertained  that  the  act  creating  the  said 
judicial  circuit  was  unconstitutional  and  said  judge's  appoint- 
ment was  void. — lb.  88. 

7.  Constitutional  law;  detention  of  general  law  contra-distinguish- 

ed as  to  local  laio. — A  law  that  is  general  in  its  terms  -and 
is  in  good  faith  so  framed,  that  parts  of  the  State  may  come 
within  its  operation,  is  a  general  law  within  the  meaning  of 
the  constitution;  and  the  fact  that  at  the  time  of  its  passage 
there  may  be  in  the  State  certain  localities  where  there  are  no 
objects  for  its  present  operation,  or  where  there  are  special 
laws  already  in  existence,  which  must  be  repealed  before  the 
•  general  law  becomes  operative  therein,  does  render  such  law 
any  the  less  general  law. — State  ex  rel  Covington  v.  Thomp- 
son, 101. 
Same;  the  general  election  law  a  general  and  not  a  local  law. 
The  act  of  the  Legislature  providing  for  the  holding  of  gen- 
eral elections  in  the  State  of  Alabama  (Acts,  1903,  p.  438), 
is  not  rendered  a  local  law  by  the  reason  of  the  provision  of 
section  lOG  of  said  Act  which  provides  that  the  provisions 
thereof  should  apply  to  all  primary  elections,  and  all  elections 
by  counties  and  municipalities  held  in  the  State,  "except  in 
cases  where  the  provisions  thereof  are  inconsistent,  or  in 
conflict  with  the  provisions  of  a  law  governing  special  pri- 
mary, county  or  municipal  elections." — It.  101. 
9  Constitutional  law;  when  term  of  office  of  County  Superintend- 
ent of  Montgomery  County  expires. — Under  the  Act  "to  pro- 
vide for  the  election  of  the  County  Superintendent  of  Educa- 
tion of  Montgomery  County,"  approved  Feb.  7th,  1899,  (Acts, 
1898-99,  p.  676),  providing  that  the  County  Superintendent  of 
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Education  of  Montgomery  County  should  be  elected  at  the 
general  election  to  be  held  on  the  first  Monday  In  August, 
1900,  and  at  the  general  election  every  four  years  thereafter 
in  the  same  manner  as  the  other  officers  are  elected;  and 
that  the  term  of  office  of  said  County  Superintendent  "shall 
begin  on  the  first  day  of  October  next  following  such  election 
and  that  he  shall  hold  said  office  ♦  •  ♦  ♦  ♦  under  the 
laws  governing  public  schools,  and  until  his  successor  Is 
duly  qualified/'  a  change  of  time  in  the  holding  of  the  general 
election  in  the  State  to  November,  has  the  effect  only  to 
postpone  the  time  of  the  change  in  the  office  of  County  Super- 
intendent of  Education  of  Montgomery  County  until  the  new 
officer  can  be  elected  at  the  general  election  in  November,  and 
until  he  has  qualified —  the  old  officer  simply  holding  over 
until  his  successor  has  been  elected  at  the  general  election  in 
November,  and  has  qualified  thereafter. — lb.  101. 

10.  Constitutional  law;  act  repealing  the  county  court  of  Clay  county 

unconstitutional. — The  act  approved  September  18th,  1903, 
the  purpose  of  which  was  to  repeal  an  act  establishing  the 
county  court  of  Clay  county  of  law  and  equity  jurisprudence, 
and  several  other  acts  relating  to  said  county  court  (Local 
Acts  1903,  p.  255),  is  unconstitutional  and  void,  for  the  rea- 
son that  the  notice  of  intention  to  apply  for  the  passage  of 
such  repealing  act  did  not  state  the  substance  of  the  bill  which 
was  introduced  and  purported  to  be  passed  by  the  Legislature. 
Hooten  v.  Mellon,  245. 

11.  Constitutional   law;  passage  of  local   law. — The   Legislature  of 

Alabama  cannot  enact  a  constitutional  local  law  without 
violating  Section  106  of  the  Constitution,  when  the  notice  of 
the  intention  to  apply  therefor,  as  required  by  said  section, 
shows  that  the  Act  proposed  to  be  enacted,  if  enacted  as  set 
forth  in  the  notice,  would  be  unconstitutional. — Alford  v. 
Hicks,  o55. 

i:*.  Same:  act  to  establish  inferior  civil  court  of  Mobile  County 
unconstitutional. — The  act  of  the  Legislature  of  Alabama  ap- 
proved September  26th,  1903,  entitled  "An  Act  to  establish 
an  inferior  civil  court  of  Mobile  County  in  lieu  of  Justices  of 
the  Peace  for  the  City  of  Mobile,"  (Local  Acts  1903,  pp.  348- 
352),  is  unconstitutional  and  void,  because  the  notice  required 
by  Section  106  of  the  Constitution  to  be  given  stated  that  the 
court  proposed  to  be  established  should  have  jurisdiction  to 
the  extent  of  $200.— /&.  355. 

13,  ConstitutiorMl  law:  validity  of  act  establishing  inferior  court 
of  Bessemer. — A  published  notice  that  "a  bill  will  be  intro- 
duced in  the  next  session  of  the  legislature  of  the  State  of 
Alabama,  to  create  and  establish  an  inferior  court  in  the  city 
of  Bessemer  in  precinct  33.  Jefferson  county,  with  both 
civil  and  criminal  jurisdiction,  as  provided  by  sections  130 
and  15S,  article  7  of  the  Constitution  of  the  State,"  does  not 
state  the  substance  of  the  local  act  passed  by  the  legislature 
establishing  an  inferior  court  of  Bessemer  in  lieu  of  all  jus- 
tices of  the  peace  of  precinct  33  (Local  Acts,  1903,  p.  482); 
and  said  act  establishing  the  inferior  court  of  Bessemer  is 
therefore  unconstitutional  and  void. — Tillman  v.  Porter,  372. 

14  Constitutional  law;  act  authorizing  establishment  of  dispensar- 
ies in  incorporated  tokens  and  cities  in  Walker  County  valid. 
The  act  approved  March  3,  1903,  authorizing  the  establish- 
ment of  dispensaries  in  incorporated  towns  and  cities  In 
Walker  County,  upon  its  ratification  by  a  popular  vote  (Acts 
of  1903,  p.  137),  is  constitutional  and  valid. — Childs  v.  Shep- 
herd, 385. 
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15.  Constitutional  law:  sufficiency  of  affidavit  accompanying  notice 

of  local  law. — An  affidavit  accompanying  the  notice  given  of 
the  intention  to  introduce  a  local  law  as  required  by  Section 
106  of  the  Constitution,  which  is  headed:  "State  of  Alabama, 
Walker  County,"  and  then  recites  that  before  the  officer  cer- 
tifying the  affidavit  there  appeared  a  certain  named  person 
known  "to  be  the  editor  and  manager  of  the  Mountain  Eagle, 
a  newspaper  published  at  Jasper,  in  said  County,  who,  being 
duly  sworn,  deposes  and  says  that  the  attached  notice  was 
published  once  a  week  for  four  successive  weeks  in  said  news- 
paper before  the  making  of  this  affidavit,"  is  a  sufficient  affi- 
davit and  proof  of  notice,  /&.  385. 

16.  Same;  what  is  sufficient  spreading  of  notice  and  proof  upon  the 

Journal. — The  pasting  on  the  Journal  of  the  House  of  Rep- 
resentatives and  Senate  of  a  newspaper  clipping  which  con- 
tained the  publication  in  full  of  a  local  bill,  together  with  a 
typewritten  copy  of  the  affidavit  of  the  publisher  of  the  news- 
paper in  which  it  was  printed,  constitutes  a  spreading  of  no- 
tice and  proof  of  the  intention  to  introduce  such  local  bill  in 
the  Legislature,  upon  the  Journal  of  each  House,  in  compli- 
ance with  Section  106  of  the  Constitution. — Ih.  385. 

17.  Same:  same, — Where  it  appears  from  the  Journal  of  each  House 

of  the  Legislature  that  there  was  a  joint  resolution  on  the  last 
day  of  the  session  of  the  Legislature  which  authorized  the 
spreading  upon  the  Journal  of  each  House  of  the  proof  by 
affidavit  of  the  publication  of  all  local  bills  passed  by  the 
Legislature  at  that  session,  and  that  at  the  end  of  all  of  the 
proceedings  of  the  last  day  of  the  session,  as  set  forth  in  the 
Journal,  there  was  a  spreading  thereon  of  the  notices  and 
proof  of  notices  of  local  bills,  iLcluding  the  one  in  question, 
followed  by  a  recital  of  the  final  adjournment  of  the  Legis- 
lature, certified  by  the  presiding  officer  and  attested  by  the 
secretary  and  clerk,  there  is  shown  a  sufficient  compliance 
with  the  provisions  of  Section  106  of  the  Constitution  relating 
to  such  local  bills,— /b.  385. 

18.  Constitutional  law;  act  establishirig  dispensaries  not  invalid  as 

granting  exclusive  privileges  of  selling  intoxicating  liquors  hy 
towns  and  cities  in  Walker  County. — The  act  of  the  Legisla- 
ture authorizing  all  incorporated  towns  and  cities  in  Walker 
County  to  establish  and  operate  di^ensaries,  is  not  violative 
of  Section  22  of  the  Constitution  in  that  it  grants  to  towns 
and  cities  of  Walker  Courty  the  exclusive  privilege  of  selling 
intoxicating  liquors. — 76.  385. 

19.  Same:  validity  of  act  authorizing  establishment  of  dispensaries 

in  towns  and  cities  in  Walker  County. — The  act  of  the  Legis- 
lature "Authorizing  incorporated  towns  and  cities  in  Walker 
County  to  establish  and  operate  dispensaries,"  etc.,  is  not  un- 
constitutional and  void,  because  it  authorized  the  people  of 
Walker  County  by  their  votes  to  ratify  the  provisions  of  said 
act  repealing  all  existing:  laws  on  the  subject  of  selling  in- 
toxicating liquors  in  said  county  which  might  be  in  conflict 
with  said  act.— /&.  385. 

20.  Constitutional  law;  Legislature  may  pass  act  to  take  effect  upon 

some  future  event.— The  Legislature  may  pass  a  valid  statute 
to  take  effect  upon  the  happening  of  a  future  event,  and  such 
statute  will  not  on  that  account  be  held  unconstitutional  — 
Ih.  385. 

21.  Same;  same;  local  law.— A  valid  local  law  may  be  passed  by 

the  Legislature  to  take  effect  by  its  ratification  by  the  people 
of  the  county  or  district  to  be  affected  thereby. — lb.  385. 
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22.  Municipal  corporation;  license  for  issuing  trading  stamps;  valid- 

ity thereof. — An  ordinance  of  the  city  of  Montgomery  requi- 
ring each  merchant,  doing  business  in  said  city,  who  shall  is- . 
sue  any  trading  stamps  in  connection  with  his  business,  to  pay 
''a  license  tax  of  $100.00  therefor/'  and  fixing  a  penalty  of 
$100.00  for  each  stamp  Issued  without  having  taken  out  said 
license,  is  unconstitutional  and  void.— City  Council  of  Mont- 
gomery V.  Kelly,  352. 

23.  Statutory   provision    that   Insurance   Company   belonging   to   a 

tariff  association  pay  penalty  not  unconstitutional. — Section 
2619  of  the  Code  of  Alabama  providing  that  in  case  of  loss  an 
insurance  policy  issued  by  an  insurer  who  belonged  to  or  was 
a  member  of  or  in  any  wise  connected  with  any  tariff  asso- 
ciation or  such  like  thing  by  whatever  named  called,  etc., 
shall  be  construed  to  mean  that  the  assured  or  beneficiary 
thereunder  may  in  addition  to  the  actual  loss  or  damage  suf- 
fered recover  25  per  cent,  of  the  amount  of  such  actual  loss, 
any  provision  or  stipulation  to  the  contrary  in  the  policy  not- 
withstanding is  a  legitimate  exercise  of  the  police  power  of  the 
State. — Cont.  Ins.  v.  Park%  650. 

24.  Same. — Such  statutory  provision  is  not  violative  of  the  consti- 

tutional provision  for  singling  out  particular  persons  or 
corporations  and  discriminating  against  them. — /&.,  650. 

25.  Same;  said  provision  applies  to  foreign  Insurance  Companies 

as  well  as  domestic. — The  fact  that  the  insurer  happens  to  be 
a  foreign  corporation  does  not  render  the  provision  uncon- 
stitutional or  void  as  to  it. — lb.  650. 
26.  Same;  same;  insurance  companies  are  not  engaged  in  inter-state 

commerce. — Insurance  companies  organized  in  other  states 
and  issuing  policies  in  this  State  are  not  engaged  in  inter- 
state commerce,  nor  are  the  contracts  of  insurance  entered 
into  by  such  companies  in  this  State  inter-state  transactions. 
Ih.  650. 

21,  Constitutional  Law;  act  creating  fifteenth  judicial  circuit;  local 
law  and  unconstitutional. — The  Act  of  the  Legislature,  ap- 
proved October  13,  1903,  "to  create  the  fifteenth  Judicial  cir- 
cuit of  the  State  of  Alabama,  to  be  composed  of  the  Counties 
of  Autauga,  Chilton,  Elmore  and  Montgomery,"  is  a  local  law 
within  the  meaning  of  section  110  of  the  Constitution  of  1901; 
and  notice  of  an  intfention  to  apply  for  the  passage  of  this  law 
not  having  been  given  as  provided  by  section  106  of  the  Con- 
stitution, such  law  is  void  and  unconstitutional. — State  ex  rel 
Atty.  Oenl.  v.  Sayre,  as  Judge,  641. 

28  Constitutional  law;  repeal  of  dispensary  act  as  to  Coffee  County 
and  prohibiting  the  sale  of  liquors  in  said  coutny. — A  notice 
that  application  will  be  made  to  the  Legislature  "for  the  re- 
peal of  the  law  authorizing  the  establishment  of  dispensaries, 
so  far  as  the  said  law  relates  to  the  county  of  Coffee,  and  for- 
bids the  commissioner's  court  of  the  county  of  Coffee  from 
erecting  dispensaries  for  said  county,"  or  a  notice  that  appli- 
cation will  be  made  to  repeal  "an  act  to  authorize  the  munic- 
ipal and  other  subdivisions  of  the  State  to  buy  and  sell  spir- 
ituous, vinous  and  malt  liquors,  and  to  further  regulate  and 
prohibit  the  sale  of  said  liquor,  approved  Feb.  18th,  1899,  in 
so  far  as  the  same  applies  to  the  county  of  Coffee,"  does  not 
set  forth  the  substance  of  the  act  approved  Sept.  25th,  1903. 
entitled  "An  act  to  repeal  an  act  entitled  an  act  to  author- 
ize municipal  and  other  subdivisions  of  the  State  to  buy  and 
sell  spirituous,  vinous  and  malt  liquors,  and  to  further  reg- 
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ulate  or  prohibit  the  sale  of  such  liquors,  approved  on  th« 
18th  day  of  Feb.  1899,  in  so  far  as  said  act  relates  to  the 
county  of  Coffee,  and  to  prohibit  the  sale  or  giving  away  of 
such  liquors  in  the  county  of  Coffee,  after  the  first  Monday 
in  January,  1904."  (Local  Acts,  1903,  p.  316);  and  said  last 
named  act  being  a  local  act,  is  unconstitutional  and  void,  as 
being  offensive  to  Section  106  of  the  Constitution. — Tovm  of 
Elba  V.  Rhodes,  689. 
29.  Same:  act  establishing  dispensaries  in  the  town  of  Elba  uncon- 
stitutional— The  act  approved  Oct.  1st.  1903,  entitled  "An  act 
to  establish  and  regulate  a  dispensary  in  the  town  of  Elba, 
Coffee  County,  Alabama,  for  the  sale  of  spirituous,  vinous  and 
malt  liquors,  and  to  establish  and  perpetuate  board  of  commis- 
sioners for  the  management  of  said  dispensary."  (Local 
Acts,  1903,  p.  443),  is  unconstitutional  and  void,  in  that  by  its 
terms  ?aid  act  grants  an  exclusive  right  to  the  commission- 
ers provided  for  therein  as  individuals,  and  their  successors. 
to  establish  and  maintain  a  dispensary,  and  thereby  traffic  in 
liquor,  etc.,  in  the  town  of  Elba,  and  is  therefore  in  viola- 
tion of  the  organic  law  prohibiting  monopolies,  lb.  689. 

CONTINUANCES  AND  DISCONTINUANCES. 

1.  Pleading  and  practice;  joint  cause  of  action;  discontinuance. 
In  an  action  of  assumpsit  against  several  defendants,  where 
the  complaint  counts  upon  a  joint  cause  of  action  against  all 
of  the  defendants,  and  the  record  shows  that  each  of  the 
several  defendants  was  served  with  process,  the  amendment 
of  the  complaint  before  the  introduction  of  the  evidence,  by 
striking  out  one  of  the  defendants,  constitutes  a  discontin- 
uance of  the  action  against  the  remaining  defendants. — Evans 
Marble  Co.  v.  McDonald  d  Co.,  130. 

CONTRACTS. 

1.  Construction   of  contract;   intention  of  parties;   ascertainment 

thereof. — In  construing  contracts,  the  great  object  is  to  ascer- 
tain the  intention  of  the  parties  and  in  ascertaining  same, 
the  court  must  place  itself  in  the  situation  of  the  parties  at 
the  time  of  making  the  contract,  and  consider  their  obvious 
designs  as  to  the  purpose  to  be  accomplished. — McDonnell  v. 
Jordan,  280. 

2.  Same ;  same ;  case  at  bar. — Where  there  has  been  a  contest  over  a 

will  and  one  of  the  parties  thereto,  in  a  compromise  settlement 
between  the  contestants,  contracts  that  $13,000  shall  be  paid 
to  the  other  contestant,  and  that  "no  court  costs  or  other 
charges  arising  from  or  connected  with  any  proceeding  con- 
cerning the  contest  or  petition  to  probate  the  will  shall  at- 
tach to  or  be  paid  by"  such  other  contestants  and  contracting 
himself  "to  pay  all  the  court  costs  and  lawful  debts  of  the 
estate"  such  agreement  applies  to  costs  growing  out  of  the  con- 
test or  petition  to  probate  the  will  which  have  been  paid  by 
the  other  party  before  the  compromise  settlement  was  made, 
as  well  as  to  those  costs  which  had  not  been  paid,  and  such 
other  party  can  recover  the  amount  so  paid  by  him  in"  costs, 
/b.— 280. 

3.  Principal  and  agent:  contract  in   name  of  principal. — If  a  con- 

tract which  is  made  with  an  a^rnt  d'<^<^'ose^  Ms  principal  and 
it  appears  on  the  face  of  the  paper  that  the  contract  is  really 
made  on  behalf  of  the  principal,  although  it  is  signed  by  the 
agent  as  agent,  such  contract  is  one  for  the  principal  and  not 
by  the  agent  in  his  own  behalf. — Bronson  v.  Russell,  360. 
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4.  Assignment  of  verbal  contract;  if  not  for  payment  of  money ^ 

need  not  he  prosecuted  in  name  of  party  really  interested; 
Sec.  28  Code. — When  an  assigned  contract  or  agreement  to  sell 
an  amcunt  of  cotton  at  a  stipulated  price,  the  breach  of  which 
is  relied  upon  for  a  recovery,  is  not  for  the  payment  of  money, 
either  express  or  implied,  it  is  not  governed  by  section  28  of 
the  Code,  which  requires  the  action,  where  such  is  the  case, 
to  be  prosecuted  in  the  name  of  the  party  really  interested. 
Snead  v.  Bell  449. 

5.  Same;  when  contract  not  within  provisions  of  Sec.  876  Code. 

An  assigned  verbal  contract  for  the  sale  of  cotton  at  7% 
cents  per  pound  is  not  within  the  provisions  of  Section  876 
of  the  Code,  which  authorizes  the  endorsee  to  maintain  an 
action  upon  all  bonds,  contracts  and  writings  for  the  pay- 
ment of  money  or  other  thing  or  the  performance  of  any  act 
or  duty,  assigned  to  him  by  endorsement. — lb.  449. 

6.  Contract  of  sale;  right  of  recisiqn. — ^Where  by  the  fraudulent  rep- 

resentation of  a  vendor  in  rielation  to  material  facts  concern- 
ing the  title  of  land,  the  falsity  of  which  he  has  not  the 
means  of  ascertaining  and  could  not  ascertain  by  reasonable 
diligence,  one  is  induced  to  invest  his  money  in  the  purchase 
of  land,  the  purchaser  can  by  bill  in  equity  rescind  the  sale, 
and  have  the  contract  of  purchase  annulled. — Harden  v.  Bad- 
ham.  500. 

7.  Same;  same. — If  the  vendor  of  lands  falsely  represents  his  title 

to  he  good,  when  it  is  not,  and  the  purchaser  relying  on  such 
representation,  is  thereby  induced  to  enter  into  a  contract  to 
purchase  said  land,  such  misrepresentation,  though  made 
under  an  honest  mistake  as  to  the  sufficiency  of  the  title,  en- 
titles the  purchaser  to  have  the  contract  rescinded. — lb.  500. 

8.  Insanity;  contracts  of  insane  persons  absolutely  void. — In  this 

state,  a  contract  of  an  insane  person,  whether  it  be  a  deed  or 
any  other  form  of  contract,  and  whether  written  or  resting  in 
parol,  is  absolutely  void;  and  therefore  a  party  contracting 
with  an  insane  person  takes  no  benefit  under  such  contract,  nor 
acquires  any  title  to  property  obtained  by  virtue  of  such  con- 
tract.— Waikcr  v.  Winn.  Jr.,  Admr.,  560. 

9.  Execution  of  written  instrument ;  what  constitutes  duress  ren- 

dering instrument  voidable. — It  Is  not  the  threat  of  a  criminal 
prosecution  in  any  case  that  constitutes  duress  which  is  deem- 
ed sufficient  to  avoid  contracts,  or  to  render  invalid  the  exe- 
cution of  a  written  instrument,  but  the  threat  of  criminal 
prosecution  must  be  of  such  a  nature  and  made  under  such 
clrcum:;tances  as  to  constitute  a  reasonably  adequate  cause 
to  control  the  will  of  the  threatened  person,  and  must  have 
that  effect,  and  the  acts  sought  to  be  voided  must  be  perform- 
ed by  said  person  while  in  said  condition. — Langley  v.  An- 
drews. 655. 

10.  Same;  duress;  ratification. — A   contract  made  under  duress  is 

only  voidable  and.  therefore,  the  party  upon  whom  duress  has 
been  impojed  subsequently  recognizes  the  validity  of  the  con- 
tract involved,  either  by  making  payments  thereon  or  other- 
wise he  will  be  held  to  have  elected  to  waive  the  duress  and 
ratify  the  contract. — /&..  655. 

11.  Mortgage;  stipulation  for  payment  of  attorney's  fee. — The  pro- 

vision contained  in  a  mortgage  that  the  proceeds  of  the  sale 
from  the  mortgage  should  be  devoted,  first,  to  the  payment 
of  the  expenses  of  said  sale,  "including  a  reasonable  attorn- 
ey's fee  for  collecting  said  sum,  whether  by  foreclosure  of 
under  order  of  sale,  or  by  proceedings  in  court  or  otherwise." 
is  sufficient  to  authorize  the  allowance  of  an  attorney's  fee 
for  filing  a  bill  in  equity  to  foreclose  said  mortgage. — /ft.,  655. 
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See  Tbover. 

CORPORATIONS. 

I.     Corporations  in  General. 

1.  Conveyance  hy  corporation;  effect  of  corporate  seal. — In  the  ex- 

ecution of  a  written  instrument  by  a  corporation,  the  corpo- 
rate seal  attached  to  such  instrument  Is  a  sufficient  testi- 
monial of  the  authority  of  the  person  who  signs  the  corpor- 
ate name-  as  its  president  to  so  execute  the  paper.— CoJKer  v. 
Alexander,  422. 

2.  Corporation;   relation   of  director   and  officer;   when   deed  set 

aside. — Where  a  director  and  officer  of  a  corporation,  in  dis- 
regard and  breach  of  his  fiduciary  relation,  secures  the  cor- 
porate authorities  to  convey  to  him  property  of  the  corpora- 
tion, such  transaction  Is  voidable,  and  the  corporation  can 
maintain  a  bill  in  its  own  name  to  have  the  deed  conveying 
the  property  set  aside  and  annulled. — Mobile  Land  d  Imp.  Co. 
v.'Gass,  520. 

3.  Same;  same;  same. — Where  one  who  is  a  director  and  secretary 

and  treasurer  of  a  corporation,  at  a  meeting  of  the  direc- 
tors of  said  corporation  in  which  it  was  necessary  for  such 
person  to  participate  to  constitute  a  quorum.  Induces  said 
meeting  to  authorize  a  conveyance  of  the  corporate  property 
to  him,,  and  his  vote  secured  the  passage  of  said  resolution, 
trie  subsequent  conveyance  of  the  property  by  the  corporate 
authorities  in  accordance  with  said  resolution  can  be  set 
aside  and  annulled  by  a  bill  being  filed  In  equity  for  such 
purpose  by  the  corporation  itself. — /&.,  520. 

4.  Corporation;  ichen  directors  should  not  6e  removed  or  receiver 

appointed. — Where  a  bill  is  filed  by  a  stockholder  of  a  corpora- 
tion, complaining  of  malfeasance  and  mismanagement  on  the 
part  of  certain  directors,  and  asking  that  such  directors  be 
removed  from  the  management  of  the  affairs  of  the  company 
and  be  enjoined  from  exercising  any  of  the  powers  of  stock- 
holders or  directors,  and  for  the  appointment  of  a  receiver  for 
the  corporation,  and  a  dissolution  of  the  corporation,  and  it 
appears  from  the  bill  that  the  business  of  the  corporation  was 
not  confined  to  the  execution  of  the  contracts  and  transactions 
in  which  it  was  alleged  the  said  designated  directors  were 
unfaithful  to  the  corporation's  interest,  and  it  is  not  shown 
that  said  directors  have  any  adverse  interest  in  such  inde- 
pendent business,  nor  does  it  appear  that  there  is  any  mis- 
management of  the  corporation  in  relation  to  the  same,  there 
is  shown  no  ground  for  the  appointment  of  a  receiver  or  for 
removing  said  directors  from  the  management  of  the  affairs 
of  the  company,  or  restraining  them  from  exercising  powers 
as  stockholders  or  directors  of  the  corporation. — Donald  v. 
Manufacturer  J  Export  Co.,  581. 
,*).  Corporations;  when  bond  issue  invalid. — A  corporation  In  this 
State  cannot  issue  bonds  except  for  money,  labor  done,  or 
property  actually  received  (Constitution,  Sec.  234;  Code, 
§  1270) ;  and,  therefore,  where  the  officers  of  a  corporation 
have  authorized  the  issuance  of  bonds, which  are  to  be  dis- 
tributed among  the  stockholders,  such  issuance  is  unauthor- 
ized and  may  be  restrained  at  the  suit  of  a  stockholder. 
American  I.  cf  I.  Co.  v.  Crane,  620. 

II.    Municipal  Corporations. 

1.     Charter  of  City  of  Mobile;  presentation  of  claim  before  suit. 
In  an  action  against  a  city  to  recover  damages  for  alleged 
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personal  injuries,  a  statement  giving  the  name  and  residence 
of  plaintiff,  the  nature  and  elements  of  her  injuries,  when, 
where  and  how  sustained,  and  the  amount  claimed,  is  a  suf- 
ficient compliance,  when  properly  filed,  with  the  terms  of  the 
city's  charter  requiring  that  claims  he  presented  to  the 
city  hefore  suit;  and  the  fact  that  the  concluding  clause  of 
statement  agrees  to  accept  |500  "By  way  of  compromise  or 
settlement  in  order  to  avoid  litigation"  does  not  destroy  the 
effect  of  the  claim  as  a  statement. — Bland  v.  City  of  Mobile, 
142. 

2.  Same;  same. — In  such  an  action,  it  is  necessary  that  the  com- 
plaint should  aver  the  presentation  of  the  claim  sued  on, 
and  the  evidence  offered  must  correspond  with  the  allegation 
of  the  complaint. — /&.,  142. 

8.  Same;  same:  amount  claimed. — ^The  general  rule  that  a  plain- 
tiff can  recover  less  than  he  claims  in  his  complaint,  does  not 
apply  to  suits  against  a  city,  where  such  city's  charter  re- 
quires that  no  claims  against  the  city  can  be  sued  on  until 
a  statement  of  such  claim  has  been  filed  with  the  city  clerk 
for  consideration  of  the  city  council;  and  a  claim  setting  forth 
one  amount  as  damages  is  not  admissible  in  evidence  to 
support  the  allegations  of  a  complaint  claiming  a  different 
amount  as  damages. — lb.,  142. 

4.  Municipal  corporations;  when  resolution  not  of  a  permanent 
character. — An  ordinance  passed  by  the  city  council  of  a 
municipality,  granting  permission  to  an  electric  light  com- 
pany to  maintain  for  a  period  of  twenty  days  its  line  of  wire, 
as  then  strung  along  a  certain  designated  street  in  said  city, 
and  to  make  all  necessary  connections  therewith,  and  which 
provide  that  the  same  should  not  become  effective  unless  offi- 
cials of  the  company  obligate  themselves  "at  the  expiration  of 
twenty  days  to  replace  said  wires  in  accordance  with  such 
ordinance  and  regulations  of  the  city  code  as  may  then  be  in 
force,"  is  not  a  resolution  of  a  permanent  character  witnin  the 
meaning  of  an  ordinance  of  said  city  which  requires  the  vote 
of  the  majority  of  the  members  of  the  city  council  to  adont  a 
resolution  or  ordinance  of  permanent  operation.- — Montg.  L.  & 
W-  P.  Co.  V.  Citizens  L.  H.  rf  P.  Co.,  462. 

5  Municipal  corporation:  license  for  issui7ig  trading  stamps;  valid- 
ity thereof. — An  ordinance  of  the  city  of  Montgomery  requir- 
ing each  merchant,  doing  business  in  said  city,  who  shall  is- 
sue any  trading  stamps  in  connection  with  his  business,  to  pay 
"a  license  tax  of  $100.00  therefor,"  and  fixing  a  penalty  of 
$100.00  for  each  stamp  issued  without  having  taken  out  6aid 
license,  is  unconstitutional  and  void. — City  Council  of  Mont- 
gomery V.  Kelly,  552. 

CO-TENANCY  AND  CO-llSNANTS. 

See  Tenants  in  Common. 
COURTS. 

I.      ClRCriT    COI'RTS. 

1  Constitutional  law:  act  creating  14th  Judicial  Circuit  local  law 
and  unconstitutional. — The  act  of  the  Legislature,  approved 
March  6,  1903,  "to  create  the  14th  Judicial  Circuit  of  the  State 
of  Alabama,  and  fix  the  time  of  holding  court  therein,"  etc., 
(Acts  1903.  p.  88).  is  a  local  law  within  the  meaning  of  section 
110  of  the  Constitution  of  1901;  and  notice  of  an  intention  to 
Vol.  142. 
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apply  to  the  Legislature  for  the  passage  of  such  law  not  hav- 
ing been  given  as  provided  by  section  106  of  the  Constitution, 
such  law  is  unconstitutional  and  void. — Walker  v.  State,  7. 

2.  Constitutional  law:  statute  to  regulate  practice  and  procedure  in 

the  Circuit  Court  of  Clay  county  unconstitutional. — ^The  pro- 
visions of  the  Act  approved  December  13th,  1898,  "To  further 
regulate  the  practice  and  procedure  of  the  Circuit  Court  of 
Clay  county."  whereby  it  was  intended  to  deprive  that  court 
of  jurisdiction  to  try  indictments  thereafter  returned  into 
that  court,  and  to  deprive  that  court  of  a  grand  jury  except 
when  the  same  should  be  ordered  by  the  judge  of  said  court 
prior  to  the  convening  of  said  court  (Local  Acts,  1898-99  p. 
196).  are  violative  of  Section  5  of  Article  VL  of  the  Consti- 
tution of  1875.  (Constitution  1901,  ,§  143)  and  are  therefore  in- 
operative and  void. — Adcock  v.  State,  30. 

3.  Indictment;  invalid  when  preferred  by  grand  jury  at  a  time  not 

legally  held. — An  indictment  which  is  preferred  by  a  grand 
jury  organized  at  a  term  of  the  Circuit  Court  which  Is  held 
at  a  time  not  authorized  by  law,  is  void,  and  will  not  support 
a  judgment  of  conviction. — Skinner  v.  State,  46. 

4.  Constitutional  law:  defacto  judge. — A  person  who   is  commis- 

sioned by  the  governor  as  judge  of  the  Circuit  Court  in  a  cer- 
tain designated  circuit,  and  under  such  commission  attempts 
to  exercise  the  duties  of  the  office  of  such  circuit  judge  at  a 
time  when,  and  place  where  the  circuit  court  for  a  particular 
county  could  be  legally  held,  is  a  de  facto  judge  of  the  Circuit 
Court  of  the  State,  although  the  Act  of  the  Legislature  which 
creates  the  judicial  circuit  to  which  he  was  appointed,  was 
unconstiitutional.  and  his  appointment  by  the  governor  was 
void. — Ex  parte  State,  ex.  rel.  Atty-Gen'l.,  88. 

5.  Same:  same. — The  acts  of  a  de  facto  circuit  judge  at  a  time  and 

place  when  and  where  the  Circuit  Court  for  a  particular  county 
can  be  legally  held,  are  valid  in  so  far  as  they  concern  the 
judge  or  third  persons  who  have  an  interest  in  the  things 
done  until  his  title  to  the  office  is  adjudged  insufficient;  and 
an  indictment  preferred  by  a  grand  jury  organized  by  such 
judge  at  such  time  and  place,  is  not  void,  and  should  not  be 
stricken  from  the  files  of  the  court,  although  it  is  subsequently 
judicially  ascertained  that  the  act  creating  the  said  judicial 
circuit  was  unconstitutional  and  said  judge's  appointment  was 
vold.--/6.,  88. 

6.  Jurisdiction  of  circuit  and  city  courts:  when  judgment  for  yess 

than  limit  of  jurisdiction,  suit  should  be  dismissed. — Where, 
in  an  action  of  assumpsit  brought  in  the  circuit  or  city  court 
to  recover  $100.00,  the  verdict  and  judgment  are  for  |13.50, 
and  the  amount  claimed  was  not  reduced  by  reason  of  a  set- 
off successfully  made  by  the  defendant,  said  judgment,  be- 
ing below  the  minimum  amount  of  the  court's  jurisdiction, 
should,  upon  motion  made  by  defendant,  be  set  aside  and  the 
suit  dismissed,  (Code,  Sec.  3315.) — Smith  v.  Allen.  148. 

7.  Constitutional  law:  act  creating  fifteenth  judicial  circuit:  local 

law  and  unconstitutional. — The  Act  of  the  Legislature,  ap- 
proved October  13,  1903,  "to  create  the  fifteenth  judicial  cir- 
cuit of  the  State  of  Alabama,  to  be  composed  of  the  counties 
of  Autauga.  Chilton,  Elmore  and  Montgomery,"  is  a  local  law 
within  ihe  meaning  of  section  110  of  the  Constitution  of  1901; 
and  notice  of  an  intention  to  apply  for  the  passage  of  this  law 
not  having  been  given  as  provided  by  section  106  of  the  Con- 
stitution, such  law  is  void  and  uncohstitutional. — State  ex.  rel 
Atty.  Gen.  v.  Sayre,  as  Judge.  641. 
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8.  Judgment  of  Elmore  circuit  court;  invalidity  thereof. — A  judg- 

ment rendered  in  the  circuit  court  of  Elmore  county,  which  is 
convened  at  a  time  fixed  by  an  act  creating  the  15th  judicial 
circuit,  which  act  is  unconstitutional  and  void,  and  at  a  time 
different  from  that  fixed  by  law  prior  to  the  passage  of  said 
act,  is  void,  and  an  appeal  therefrom  will  be  dismissed. 
Kidd  V.  Burke,  625. 

II.     City  Courts. 

9.  Construction  of  act  creating  city  court  of  Gadsden;  rule  of  prac- 

tice on  appeal;  trial  by  court  without  jury, — Under  the  stat- 
ute creating  and  establishing  the  city  court  of  Gadsden  (Acts 
1900-01,  p.  1298),  providing  that  where  a  cause  is  tried  by  the 
court  without  a  jury  "either  party  may,  by  bill  of  exceptions, 
also  present  for  review  the  conclusions  and  judgment  of  the 
court  on  the  evidence,"  etc.,  the  appellate  court  can  not  re- 
view the  correctness  of  the  conclusion  and  judgment  of  the 
court  upon  the  evidence,  unless  it  is  disclosed  in  the  bill  of 
exceptions  that  an  exception  was  reserved  thereto. — Fleming 
V.  State,  62. 

10.  Jurisdiction  of  drctUt  and  city  courts:  when  judgment  for  less 

than  limit  of  jurisdiction,  suit  should  he  dismissed. — Where, 
in  an  action  of  assumpsit  brought  in  the  circuit  or  city  court 
to  recover  flOO.OO,  the  verdict  and  judgment  are  for  |13.00, 
and  the  amount  claimed  was  not  reduced  by  reason  of  a  set- 
off successfully  made  by  the  defendant,  said  judgment,  be- 
ing below  the  minimum  amount  of  the  court's  jurisdiction, 
should,  upon  motion  made  by  defendant,  be  set  aside  and  the 
suit  dismissed,  (Code,  Sec.  ZZn.)— Smith  v.  Allen,  148. 

11.  Trial     without     jury. — Section     14     of     the     Acts     of     1875-6 

providing  for  the  trial  of  causes  by  the  City  Court  of  Selma, 
without  a  jury,  authorizes  a  review  by  the  Supreme  Court 
of  the  conclusion  and  judgment  of  the  City  Court  of  Selma 
upon  the  evidence,  only  when  such  conclusions  and  judgment 
are  shown  in  the  bill  of  exceptions  and  the  bill  of  exceptions 
contain  exceptions  thereto. — Morey  v.  Monk,  175. 

12.  Constitutional   law;  validity  of  act  establishing  inferior  court 

of  Besseher. — A  published  notice  that  "a  bill  will  be  intro- 
duced in  the  next  session  of  the  legislature  of  the  State  of 
Alabama,  to  create  and  establish  an  inferior  court  in  the  city 
of  Bessemer  in  precinct  33,  Jefferson  county,  with  both  civil 
and  criminal  jurisdiction,  as  provided  by  sections  130  and  158, 
articles  7  of  the  Constitution  of  the  State,"  does  not  state  the 
substance  of  the  local  act  passed  by  the  legislature  establish- 
ing an  inferior  court  of  Bessemer  in  lieu  of  all  justices  of  the 
peace  of  precinct  33  (Local  Acts,  1903,  p.  482);  and  said  act 
establishing  the  inferior  court  of  Bessemer  is  therefore  un- 
constituthoaal  and  void. — Tillman  v.  Porter,  372. 

III.     County  Courts. 

13.  Constitutional  law:  act  repealing  the  county  court  of  Clay  county 

unconstitutional. — The  act  approved  September  18th,  1903 
the  purpose  of  which  was  to  repeal  an  act  establishing  th€ 
county  court  of  Clay  county  of  law  and  equity  jurisprudence 
and  several  other  acts  relating  to  said  county  court  (Loca) 
Acts  1903,  p.  255),  is  unconstitutional  and  void,  for  the  rea 
son  that  the  notice  of  intention  to  apply  for  the  passage  oi 
such  repealing  act  did  not  state  the  substance  of  the  bill  whicli 
was  introduced  and  purporting  to  be  passed  by  the  legilsature 
Hooton  V.  Mellon,  245. 
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lA. 'Same;  act  to  establish  inferior  civil  court  of  Mobile  county  un- 
constitutional.— The  act  of  the  Legislature  of  Alabama  ap- 
proved September  26th,  1903,  entitled  "An  Act  to  establish 
an  Inferior  civil  court  of  Mobile  county  in  lieu  of  Justices  of 
the  Peace  for  the  City  of  Mobile,"  (Local  Acts  1903.  pp.  348- 
352),  is  unconstitutional  and  void,  because  the  notice  required 
by  Section  106  of  the  Constitution  to  be  given  stated  that  the 
court  proposed  to  be  established  should  have  jurisdiction  to 
the  extent  of  %200.—Alfard  v.  Hicks,  355. 

in.     Probate  Courts. 

15.  Guardian  and  ward;  jurisdiction  of  probate  courts  and  of  chan- 
cery courts. — The  Jurisdiction  of  the  probate  courts  and  courts 
of  chancery  are  concurrent  in  matters  of  guardianship,  and 
the  ward  has  an  unoualified  right  of  electing  the  forum  in 
which  he  will  seek  a  settlement  of  the  guardianship. — Mat- 
thews V.  Mauldin,  434. 

CRIMINAL  LAW.  ' 

I.     Abandoning  Family. 

1.  Indictment  for  abandoning  family;  wife  competent  witness. — The 

statute  making  the  wife  a  competent  witness  against  her  hus- 
band under  an  indictment  for  abandoning  his  family  (Acts 
1903,  p.  32),  is  not  an  ex  post  facto  law  within  the  meaning 
of  the  constitutional  provision.— We«<er  v.  State,  56. 

2.  Indictment  for  abandoning  family;  admissibility  of  evidence. — 

On  a  trial  under  an  indictment  for  abandoning  his  family,  it  is 
not  competent  for  the  defendant  to  ask  the  witness  whether 
or  not  he  had  taken  liberties  with  his  wife's  person  prior  to 
the  abandonment. — /&..  56. 

11,     Aditlteby. 

1.  Indictment:  insufficiency  of  charge  of  adultery. — An  indictment 
which  charges  that  the  defendant,  "a  man  did  live  with  •  • 
*  ♦  *  *  a  woman,  against  the  peace  and  dignity  of  the 
State  of  Alabama,"  charges  no  offense  against  the  laws  of  this 
State. — State  v.  Johns,  61. 

III.     Assault  with  Intent  to  Murder. 

1.  Assault  with  intent  to  murder;  circumstances  from  which  intent 

may  be  inferred. — In  a  prosecution  for  assault  with  intent  to 
murder,  the  intent  may  be  inferred  from  the  character  of  the 
assault,  the  want  or  use  of  a  deadly  weapon,  and  the  presence 
or  absence  of  excusing  or  palliating  facts  or  circumstances. 
Brown  v.  State,  287. 

2.  Same;  same;  length  of  time  that  assaulted  party  is  confined. 

The  length  of  time  that  the  assaulted  party  is  confined  as  a 
result  ot  the  wound  inflicted  on  him  by  the  defendant  is  mate- 
rial to  show  as  to  whether  or  not  there  was  an  intent  to  kill, 
as  the  extent  of  the  wound  may  shed  light  upon  the  subject 
and  would  be  a  proper  consideration  for  the  jury  in  determin- 
ing the  intent.— lb..  287. 

3.  Drunkenness  as  proof  of  lack  of  intent. — To  prove  specific  intent, 

partial  intoxication  will  not  avail.  The  intoxication  must  be 
shown  to  be  such  that  the  defendant's  "mental  faculties,  be- 
cause of  drunkenness,  were  so  overcome  and  stupefied  as  to 
render  him  incapable  of  distinguishing  between  right  and 
wrong." — lb.,  287. 
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4.  Presumption  of  malice  from  use  of  deadly  weapon, — The  law 

presumes  malice  from  the  use  of  a  d^dly  weapon  on  making 
an  assault  unless  the  evidence  in  the  case  rebuts  that  pre- 
sumption, and  unless  the  evidence  overcomes  such  presump- 
tion, such  assault  is  in  law  a  malicious  assault. — Ih.,  287. 

5.  Assault  with  intent  to  murder;  if  defendant^  had  death  ensued, 

would  only  have  been  guilty  of  manslaughter  in  the  first  de- 
gree, he  cannot  he  found  guilty  of. — In  a  prosecution  for  as- 
sault with  intent  to  murder,  if  the  defendant,  had  death  en- 
sued, would  only  have  been  guilty  of  manslaughter  in  the  first 
degree,  he  cannot  be  found  guilty,  where  death  did  not  en- 
sue, of  assault  with  intent  to  murder. — /b*.,  287. 

6.  Same;  same;  charge  must  define  what  is  manslaughter  in  the 

first  degree. — A  charge  to  the  jury  that  "if  the  jury  believe 
from  the  evidence  that  if  Cox  had  died  it  would  only  have  been 
manslaughter,  in  the  first  degree,  the  jury  cannot  find  defend- 
ant guilty  of  an  assault  with  intent  to  murder"  is  properly 
refused,  because  it  refers  a  question  of  law  to  the  jury  and 
leaves  it  to  them  to  define  what  is  manslaughter  in  the  first 
degree.— /b.,  287. 

7.  Evidence;  charge  as  to  effect  of. — A  charge  to  the  jury  that  "if 

the  jury  believe  that  defendant  had  made  friends  with  Cox  in 
good  faith  and  that  Cox  then  began  to  abuse  defendant  about 
the  butter  and  cursed  defendant  and  struck  him  in  the  face 
and  that  defendant  then  inflamed  by  the  blow  suddenly  cut 
Cox  with  his  knife,  you  cannot  convict  him  of  assault  with 
intent  to  murder"  is  properly  refused. — Jb.,  287. 
8  Same;  same. — A  charge  that  "if  the  jury  believe  from  the  ev- 
idence that  Cox  was  following  Brown  over  the  yard  and  that 
Cox  suddenly  attacked  him  and  struck  him  in  the  face  and  the 
jury  believe  that  Brown  suddenly  inflamed  by  this  blow  cut 
Cox  with  a  knife,  defendant  cannot  be  found  guilty  of  an  as- 
assault  with  intent  to  murder"  is  properly  refused. — Ih.,  287. 

9.  Assault  with  intent  to  murder;  reasonable  douht  as  to  specific 

intent;  charge  in  relation  thereto. — A  charge  that  "if  the  jury 
have  a  reasonable  doubt  growing  out  of  the  evidence  whether 
defendant  assaulted  Grady  Cox  with  the  specific  intent  to  kill 
him,  you  must  acquit  the  defendant,"  is  bad. — /&.,  289. 

IV.     Bail. 

10.  Habeas  Corpus;  homicide;  when  bail  properly  denied. — Where  in 

a  habeas  corpus  proceedings  seeking  bail  under  an  indictment 
for  murder,  it  is  shown  that  the  homicide  was  committed  by 
the  father  of  the  petitioners  in  shooting  a  deputy  sheriff  while 
resisting  arrest  by  that  officer  and  others,  and  no  justification 
for  the  killing  is  shown,  and  it  is  reasonably  certain  that  had 
not  the  petitioners  interfered,  the  killing  would  not  have 
occurred,  the  fact  that  the  petitioners'  father  was  at  the  time 
of  committing  the  homicide  insane,  does  not  relieve  them 
from  the  responsibility  for  the  killing,  and  it  is  not  error 
for  the  court  to  refuse  to  permit  the  petitioners  to  prove  the 
fact  of  their  father's  insanity. — Johnson  v.  State,  70. 

V.    Carrying  on  Business  withoit  License. 

11.  Constitutional    law;   engaging   in    business   of   emigrant   agent 

without   obtaining   license. — The   act   of  the  Legislature,   ap^ 
proved   October   1.   1903,  "to  prohibit   emigrant   agents   from 
plying  their  vocation  within  the  State  without  first  obtaining 
Vol.  142. 
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a  license  therefor,"  is  not  violative  of  the  14th  amendment  of 
the  Constitution  of  the  United  States,  or  of  section  31  of  the 
Constitution  of  'Alabama;  and  said  act  is,  therefore,  valid. 
Kendrick  v.  State,  43. 

VI.  Confession. 

12  Same:  predicate  for  confession :  when  sufficient. — ^Where  the  offi- 
cer who  arrested  the  defendant  testified  that  he  made  no 
threats  against  nor  promises  to  the  defendant  nor  offered  him 
any  inducements  to  malve  a  statement,  nor  did  others  in  his 
presence,  he  was  properly  permitted  to  state  what  the  defend- 
ant told  him  about  the  killing. — Smith  v.  State,  14. 

13.  Confessions   are  prima   facie   inadmissible;   predicate    jnust   be 

established  for  the  introduction  thereof. — All  confessions  are 
prima  facie  not  admissible  as  evidence,  and  a  predicate  must 
be  laid  for  the  introduction  of  a  statement  by  defendant  as  a 
confession. — State  v.  Stallings,  113. 

VII.  Corpus  EteLicTi. 

14.  Obtaining  money  under  false  pretenses;  admissibility  in  evidence 

of  confession;  corpus  delicti. — On  a  trial  under  an  indictment 
for  obtaining  money  under  false  pretenses,  in  the  absence  of 
independent  evidence  as  to  the  falsity  of  the  representations 
made  by  defendant,  a  confession  of  the  defendant  to  the  effect 
that  such  representations  were  false,  is  not  admissible;  and 
it  is  error  for  the  court  to  refuse  to  exclude  such  confession 
upon  motion  made  by  the  defejidant  upon  the  ground  that  the 
corpus  delicti  had  not  been  proved. — Johnson  v.  State,  1. 

15.  Corpus  delicti;  when  confession  not  sufficient  to  support  convic- 

tion.— A  confession  not  corroborated  by  independent  evidence 
of  the  corpus  delicti  is  not  sufficient  to  support  a  conviction 
of  felony. — lb.  1. 

VIII.  Druxkenness. 

16.  Drunkenness  as  proof  of  lack  of  intent. — To  prove  specific  intent, 

partial  intoxication  will  not  avail.  The  intoxication  must  be 
shown  to  be  such  that  the  defendant's  "mental  faculties,  be- 
cause of  drunkenness,  were  so  overcome  and  stupefied  as  to 
render  him  incapable  of  distinguishing  between  right  and 
wrong." — Brown  v.  State,  287. 

IX.     Evidence. 

17.  Obtaining  money  under  false  pretenses:  admissibility  in  evidence 

of  confession:  corpus  delicti. — On  a  trial  under  indictment 
for  obtaining  money  under  false  pretenses,  in  the  absence  of 
independent  evidence  as  to  the  falsity  of  the  representations 
made  by  defendant,  a  confession  of  the  defendant  to  the  effect 
that  such  representations  were  false,  is  not  admissible;  and 
it  is  error  for  the  court  to  refuse  to  exclude  such  confession 
upon  motion  made  by  the  defendant  upon  the  ground  that  the 
corpus  delicti  had  not  been  proved. — Johnson  v.  State,  1. 

18.  Corpus  delicti:  when  confasion  not  suwcient  to  support  convic- 

tion.— A  confession  not  corroborated  by  independent  evidence 
of  the  corpus  delicti  is  not  sufficient  to  support  a  conviction 
of  felony. — lb.  1. 

19.  Robbery;  conspiracy ;  admissibility  of  evidence. — ^Where  two  per- 

sons are  jointly  indicted  for  robbery,  and  the  evidence  tends 
to  show  not  only  that  each  of  them  participated  in  the  rob- 
bery, but  there  was  a  conspiracy  between  them  to  commit  the 
offense,  it  is  competent,  on  a  separate  trial  of  one  of  them,  to 
48c 
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show  what  was  said  and  done  by  the  other  defendant  in  fur- 
therance of  the  common  design,  after  Jhe  defendant  who  was 
being  tried,  had  absented  himself  from  the  scene  of  the  crime. 
ToHver  v.  State,  3. 
20  Same;  admisaihility  of  evidence. — On  a  trial  under  an  indictment 
charging  two  defendants  with  robbery,  and  where  there  is  a 
severance,  it  is  competent  for  the  defendant  on  trial  to  show 
that  some  other  person,  and  not  himself,  was  with  his  co-de- 
fendant when  the  robbery  was  committed;  but  evidence  as  to 
the  character  of  such  other  person  in  the  community,  is  not 
admissible  in  evidence. — Ih.,  3. 

21.  Same;  evidence  of  drinking,  when  irrelevant. — On  a  trial  under 

an  indictment  for  murder,  evidence  that  deceased  was  a  man 
who  drank  a  good  deal  is  properly  excluded  when  offered  be- 
fore there  was  any  evidence  of  self-defense,  or  any  other  issue 
which  might  have  rendered  the  evidence  relevant. — Smith  v. 
State,  14. 

22.  Same;  cross  examination  of  witness. — In  such  case,  where  the 

State  brought  out  on  direct  examination  of  a  witness  that  the 
deceased  was  in  a  saloon  shortly  before  the  killing  and  was 
"drinking  heavily,"  it  was  the  right  of  the  defendant  on  cross- 
examination  to  have  the  witness  state  the  facts  upon  which 
the  statement  was  predicated. — Ih.,  14. 

23.  Same;   immaterial   testimony. — In   such   case,   whether  the  de- 

ceased was  in  the  saloon  on  the  day  previous  to  the  day  on 
which  he  was  killed,  was  immaterial  to  the  issue. — lb.,  14. 

24.  Same;  objection  to  question  and  answer. — When  an  objection  is 

made  and  sustained  to  a  question  propounded  to  a  witness,  but 
the  record  is  silent  as  to  the  answer  expected,  this  court  can- 
not consider  the  correctness  of  the  ruling. — Ih.,  14. 

25.  Same;  predicate  for  confession;  when  sufficient. — Where  the  offi- 

cer who  arrested  the  defendant  testified  that  he  made  no 
threats  against  nor  promises  to  the  defendant  nor  offered  him 
any  inducements  to  make  a  statement,  nor  did  others  in  his 
presence,  he  was  nroperly  permitted  to  state  what  the  defend- 
ant told  him  about  the  killing.— 7b.,  14. 

26.  Same;  same;  when  evidence  of  mob  immaterial. — Where  the  de- 

fendant sought  to  show  that  a  mob  was  formed  on  the  night 
of  the  killing  to  take  him  away  from  the  officer  who  arrested 
him,  and  it  does  not  appear  that  such  fact  existed  prior  to  or 
contemporaneous  with  the  making  of  a  statement  to  the  offi- 
cer regarding  the  killing,  the  court  properly  sustained  an  ob- 
jections to  questions  calling  for  such  testimony. — lb.,  14. 

27.  Same;  character  for  honesty  not  in  issue. — On  a  trial  under  an 

indictment  for  murder  the  defendant's  character  for  honesty 
is  not  in  issue. — lb.,  14. 

28  Same;  character  of  defendant's  parents. — in  such  case,  the  char- 

acter of  defendant's  parents  was  not  a  subject  of  inquiry. 
/&.,  14. 

29  Same;  irrelevant  testimony. — In  such   case  the  fact   that  de- 

ceased claimed  to  have  been  robbed,  had  no  tendency  to  prove 
that  he  was  not  a  person  who  maintained  a  good  character 
for  neace  and  quietude. — lb..  14. 
30.  Seduction;  evidence^  when  admissible. — On  a  trial  under  an  in- 
dictment for  seduction  where  there  is  evidence  that  the  com- 
mission of  the  offense  was  procured  by  means  of  a  promise  of 
marriage,  it  is  competent  for  the  prosecutrix  to  testify  that 
the  defendant  told  her  that  he  loved  her. — W-eaver  v.  State,  33. 

Vol.  142. 
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31.  Same;  immaterial  testimony. — In  Buch  a  case  it  was  not  material 
whether  the  child  of  the  prosecutrix  was  born  and  the  prom- 
ise made  in  the  county  where  the  prosecution  was  begun. 
/&.,  33. 

33.  Same;  when  evidence  admissible  as  bearing  on  promise  of  mar- 
riage.— In  such  a  case,  the  brother  of  the  prosecutrix  may 
testify  that  he  heard  the  defendant  tell  the  prosecutrix  that 
he  loved  her.  as  such  testimony  tends  to  corroborate  her  on 
this  point  and  was  a  circumstance  which  with  others  might 
authorize  the  jury  to  believe  that  he  was  leading  her  to  be- 
lieve that  he  was  going  to  marry  her. — lb.,  33. 

33.  Safne;  evidence  of  flight. — In  such  a  case,  it  may  be  shown  that 

the  defendant  was  not  in  the  community  where  the  prosecutrix 
lived,  after  the  offense  was  committed,  until  brought  back  to 
answer  the  indictment,  as  tending  to  show  that  he  realized 
his  danger  after  learning  of  her  condition. — lb.,  33. 

34.  Same;  admissibility  of  letters  from  defendant  to  prosecutrix. — In 

such  a  case,  letters  written  by  the  defendant  to  the  prosecutrix 
after  the  commission  of  the  offense,  and  received  by  her 
through  the  usual  channels,  are  admissible,  as  tending  to  show 
the  relations  that  had  existed  between  them. — lb.,  33. 

35.  Res  gestae;  what  acts  and  declarations  admissible  as. — Acts  and 

declarations  to  be  admissible  as  res  gestae,  must  be  substan- 
tially contemporaneous  with  the  main  fact  and  so  closely 
connected  with  it  as  to  illustrate  his  whole  character. — State 
V.  Stallings,  113. 

36.  Same;  same;  case  at  bar. — ^Evidence  which  is  offered  to  prove 

that  after  defendant,  who  was  seriously  wounded,  had  been 
removpd  to  a  drug  store,  and  about  five  minutes  after  the 
shooting  upon  being  informed  that  the  person  he  assailed  was 
dead,  he  said,  "I  have  done  what  I  always  intended  to  do, 
and  am  ready  to  die,"  is  inadmissible  as  a  part  of  the  res 
gestae. — lb.,  113. 

37.  Confessions   are  prima   facie   inadmissible:   predicate   must   be 

established  for  the  introduction  thereof. — AH  confessions  are 
prima  facie  not  admissible  as  evidence,  and  a  predicate  must 
be  laid  for  the  introduction  of  a  statement  by  defendant  as  a 
confession. — lb.,  113. 

38.  Indictment  for  abandoning  family:  admissibility  of  evidence. — 

On  a  trial  under  an  indictment  for  abandoning  his  family,  it  is 
not  competent  for  the  defendant  to  ask  the  witness  whether 
or  not  he  had  taken  liberties  with  his  wife's  person  prior  to 
the  abandonment. — Wester  v.  State,  56. 

39.  Charge  as  to  degree  of  conviction  with  which  jury  should  regard 

defendant's  guilt  in  order  to  render  verdict  of  guilty. — A 
charge  that  "if,  after  considering  all  the  evidence,  you  have 
a  fixed  conviction  of  the  truth  of  the  charge, — you  are  satis- 
fled  beyond  a  reasonable  doubt — then  it  is  your  duty  to  con- 
vict the  defendant,"  is  correct. — Brown  v.  State.  289. 

40.  Credibility  of  witnesses  and  weight  given  to   the  testimony, 

jury  is  judge,  of. — A  charge  to  the  jury  that  "you  are  the  sole 
judge  as  to  the  credibility  of  the  witnesses  and  the  weight 
that  should  be  given  to  the  testimony"  is  correct. — lb.,  289. 

41.  Evidence,  charge  as  to  effect  of. — A  charge  to  the  jury  that  "if 

the  jury  believe  that  defendant  had  made  friends  with  Cox  in 
good  faith  and  that  Cox  then  began  to  abuse  defendant  about 
the  butter  and  cursed  defendant  and  struck  him  in  the  face 
and  that  defendant  then  inflamed  by  the  blow  suddenly  cut 
Cox  with  his  knife,  you  cannot  convict  him  of  assault  with 
intent  to  murder"  is  properly  refused. — lb.,  287. 
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42.  Same:  same. — A  charge  that  "if  the  jury  believe  from  the  evi- 

dence that  Cox  was  following  Brown  over  the  yard  and  that 
Cox  suddenly  attacked  him  and  struck  him  in  the  face  and  the 
jury  believe  that  Brown  suddenly  inflamed  by  this  blow  cut 
Cox  with  a  knife,  defendant  cannot  be  found  guilty  of  an  as- 
sault with  intent  to  murder"  is  properly  refused. — Ih.,  287. 

43.  Proof  of  good  character  of  witness  whose  testimony  had  been 

impeached  hy  evidence  of  contradictory  statements,  admissible. 
Where  a  witness  has  been  impeached  by  proof  of  contradic- 
tory statements,  evidence  of  the  good  character  of  such  wit- 
ness is  admissible. — lb.,  287. 

44.  Conflict  in  evidence;  introduction  of  contradictory  statements. 

In  a  prosecution  for  assault  with  intent  to  murder,  where  there 
is  conflict  in  the  evidence  as  to  who  was  the  aggressor,  it  is 
admissible,  after  laying  predicate,  to  prove  a  contradictory 
statement  of  the  prosecuting  witness  as  to  material  facts. 
lb.,  287. 

X.     Extradition. 

45.  Extradition ;  habeas  corpus;  what  can  be  shown  on  hearing. — 

Where  in  compliance  with  a  writ  of  extradition  from  the  Gov- 
ernor of  another  State,  a  prisoner  alleged  to  be  a  fugitive 
from  justice  in  this  State,  is  arrested  under  a  warrant  issued 
by  the  Governor,  and  upon  such  arrest  seeks  to  be  discharged 
from  custody  under  a  writ  of  habeas  corpus,  although  the  re- 
turn to  the  writ  of  habeas  corpus  makes  out  a  prima  facie  case, 
and  the  prisoner  cannot  require  the  court  before  i^hom  the 
habeas  corpus  is  heard  to  inquire  into  the  merits  of  the  crime 
charged,  it  is  permissible  for  him  to  show  that  he  is  not  a 
fugitive  from  justice,  or  that  the  process  is  void;  and  if  the 
Indictment  or  affidavit,  which  is  the  basis  of  the  extradition 
charges  no  crime  under  the  laws  of  the  demanding  State,  he 
should  be  permitted  to  establish  that  fact. — Barriere  v.  State, 
72. 

XI.     Habeas  Corpi's. 

46.  Habeas  Corpus;  when  convict  not  discharged  by  reason  of  deten- 

tion.— While  a  party  who  has  been  convicted  and  sentenced  to 
hard  labor  for  the  county  must  not  thereafter  be  detained  by 
the  sheriff  for  an  unreasonable  length  of  time;  yet  if  the  con- 
viction' was  had  on  Sept.  19,  the  detention  of  the  defendant 
so  convicted  until  Oct.  4,  is  not  a  detention  for  such  unrea- 
sonable length  of  time,  as  would  authorize  his  discharge  on 
writ  of  habeas  corpus. — Ex  parte  Bettis,  68. 

47.  Hobeas  Corpus;  homicide;  when  bail  properly  denied. — Where  in 

a  habeas  corpus  proceedings  seeking  bail  under  an  indictment 
for  murder,  it  is  shown  that  the  homicide  was  committed  by 
the  atber  o  the  petitioners  in  shooting  a  deputy  sheriff  while 
resisting  arrest  by  that  officer  and  others,  and  no  justification 
for  the  killing  is  shown,  and  it  is  reasonably  certain  that  had 
not  the  petitioners  interfered,  the  killing  would  not  have 
occurred,  the  fact  that  the  petitioner's  father  wa&  at  the  time 
of  committing  the  homicide  insane,  does  not  relieve  them 
from  the  responsibility  or  the  killing,  and  it  is  not  error 
or  the  court  to  refuse  to  permit  the  petitioners  to  prove  the 
fact  of  their  father's  insanity. — Johnson  v.  State,  70. 

48.  Extradition;   habeas   corpus;   what   can   be  shown  on   hearing. 

where  in  complance  with  a  yrit  of  extradition  from  the  Gov- 
ernor of  another  State,  a  prisoner  alleged  to  be  a  fugitive 
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from  justice  in  this  State,  is  arrested*  under  a  warrant  issued 
by  the  Governor,  and  upon  such  arrest  seeks  to  be  discharged 
from  custody  under  a  yrit  of  hahe<i8  corpus  makes  out  a  aaifec 
from  custody  under  a  writ  of  habeas  corpus,  although  the  re- 
turn to  the  writ  of  habeas  corpus  makes  out  a  prima  facie  case, 
and  the  prisoner  cannot  require  the  court  before  whom  the 
habeas  corpus  is  heard  to  inquire  into  the  merits  of  the  crime 
charged,  it  is  permissible  for  him  to  show  that  he  is  not  a 
fugitive  from  justice,  or  that  the  process  is  void;  and  if  the 
indictment  or  affidavit,  which  is  the  basis  of  the  extradition 
charges  no  crime  under  the  laws  of  the  demanding  State,  he 
should  be  permitted  to  establish  that  fact. — Barriere  v.  State, 
72. 

XII.    Homicide. 

49.  Homicide ;  evidence  of  drinking,  when  irrelevant. —  On  a  trial  un- 

der an  indictment  for  murder,  evidence  that  deceased  was  a 
man  who  drank  a  good  deal  is  properly  excluded  when  offered 
before  there  was  any  evidence  of  self-defense,  or  any  other 
issue  which  might  have  rendered  the  evidence  relevant. 
Smith  V.  State,  14. 

50.  Indictment   for  murder;   averment   of  means, — An    indictment 

which  charges  that  the  defendant  unlawfully  and  with  malice 
aforethought  killed  A.  B.  "by  hitting  him  or  striking  him  with 
a  hatchet  or  with  some  blunt  instrument  to  the  grand  Jury  un- 
known." etc.,  is  sufficient  and  not  subject  to  demurrer. — lb.,  14. 

51.  Habeas  Corpus:  homicide;  when  bail  properly  denied. — ^Where  in 

a  habeas  corpus  proceedings  seeking  bail  under  an  indictment 
for  murder,  it  is  shown  that  the  homicide  was  committed  by 
the  father  of  the  petitioners  in  shooting  a  deputy  sherifE  while 
resisting  arrest  by  that  officer  and  others,  and  no  justification 
for  the  killing  is  shown,  and  it  is  reasonably  certain  that  had 
not  the  petitioners  interfered,  the  killing  would  not  have 
occurred,  the  fact  that  the  petitioners*  father  was  at  the  time 
of  committing  the  homicide  insane,  does  not  relieve  them 
from  the  responsibility  for  the  killing,  and  it  is  not  error 
for  the  court  to  refuse  to  permit  the  petitioners  to  prove  the 
fact  of  their  father's  insanity. — Johnson  v.  State,  70. 

XIII.     Indictment. 

52.  Indictment  for  obtaining  money  under  false  pretenses;  Code  form 

sufficient. — An  indictment  for  obtaining  money  under  false 
pretenses  Which  follows  the  form  set  out  in  the  Code  (Crim- 
inal Code,  Sec.  4923.  form  48)  is  sufficient  and  not  subject 
to  demurrer. — Johnson  v.  State,  1. 

53.  Indictment    for   murder;   averment   of   means. — An    indictment 

which  charges  that  the  defendant  unlawfully  and  with  malice 
aforethought  killed  A.  B.  "by  hitting  hifn  or  striking  him  with 
a  hatchet  or  with  some  blunt  instrument  to  the  grand  jury  un- 
known,*' etc.,  Is  sufficient  and  not  subject  to  demurrer. — Smith 
V.  State,  14. 

.54.  Indictment;  invalid  when  preferred  by  grand  jury  at  a  time  not 
legally  held. — An  indictment  which  is  preferred  by  a  grand 
jury  organized  at  a  term  of  the  Circuit  Court  which  is  held 
at  a  time  not  authorized  by  law,  Is  void,  and  will  not  support 
a  judgment  of  conviction. — Skinner  v.  State,  46. 

55.  Indictment  for  selling  property  covered  by  lien;  code  form  suf- 
ficient.— An  indictment  for  selling  personal  property  covered 
by  a  lien,  which  is  in  the  form  prescribed  by  the  Code  «:Jrim. 
Code,  p.  335.  form  78),  is  sufficient  and  not  subject  to  demur- 
rer.— Tallent  v.  State,  47. 
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56.  Indictment;  insufficiency  of  charge  of  adultery. — An  indictment 
which  charges  that  the  defendant,  "a  man  did  live  with  *  • 
♦  ♦  ♦  ♦  a  woman,  against  the  peace  and  dignity  of  the 
State  of  Alabama,"  charges  no  offense  against  the  laws  of  this 
State. — State  v.  Johns,  61. 

XIV.     Larceny. 

57  Larceny;  crude  turpentine  subject  of  larceny. — Crude  turpentine 
which  has  run  from  the  top  of  a  pine  tree  into  boxes  which 
were  cut  into  the  tree  to  serve  as  receptables  for  the  turpen- 
tine,'ts,  while  in  such  boxes,  the  subject  of  larceny. — Dickens 
V,  State,  49. 

58.  Larceny  of  crude  turpentine;  when  evil  intent  and  felonious  tak- 

ing a  question  for  the  jury. — On  a  trial  under  an  indictpaent  for 
the  larceny  of  crude  turpentine  while  in  the  boxes  cut  into 
the  trees,  where  there  was  evidence  tending  to  show  that  the 
defendant  was  dipping  turpentine  for  a  third  party,  and  that 
he  was  not  beyond  the  line  of  the  property  owned  by  such 
third  party,  and  that  the  turpentine  was  taken  from  the  boxes 
by  the  defendant  in  the  day  time,  the  question  of  evil  intent 
and  felonious  taking  which  are  ingredients  of  larceny,  is  a 
question  for  the  jury,  and  the  general  affirmative  charge  re- 
quested by  the  defendant  is  properly  refused. — Ih.  49. 

XV.     Jury  and  Jurors. 

59.  Motion  in  arrest  of  judgment;  when  properly  overruled. — Irreg- 

ularities in  the  formation  of  the  jury  are  waived  if  not  ob- 
jected to  before  the  trial  is  entered  upon,  and  a  motion  in  ar- 
rest of  judgment  because  of  such  irregularities,  is  properly 
overruled. — Weaver  v.  State,  33. 

XVI.  License. 

See  Carrying  on  Business  without  License. 

XVII.  Malice. 

60.  Presumption  of  malice  from  use  of  deadly  weapon. — The  law 

presumes  malice  from  the  use  of  a  deadly  weapon  on  making 
an  assault  unless  the  evidence  in  the  case  rebuts  that  pre- 
sumption, and  unless  the  evidence  overcomes  such  presump- 
.  tion,  such  assault  is  in  law  a  malicious  assault. — Brown  v. 
State,  287. 

See  Homicide. 

XVIII.     Obtaining  Money  Under  False  Pretenses. 

61.  Indictment  for  obtaining  money  under  false  pretenses;  Code  form 

sufficient. — An  indictment  for  obtaining  money  under  false 
pretenses  which  follows  the  form  set  out  in  the  Code  (Crim- 
inal Code,  Sec.  4923,  form  48)  is  sufficient  and  not  subject  cO 
demurrer. — Johnson  v.  State,  1. 

62.  Obtaining  money  undei  false  pretenses;  admissibility  in  evidence 

of  confession;  corpus  delicti. — On  a  trial  under  an  indictment 
for  obtaining  money  under  false  pretenses,  in  the  absence  of 
independent  evidence  as  to  the  falsity  of  the  representations 
made  by  defendant,  a  confession  of  the  defendant  to  the  effect 
that  such  representations  were  false,  is  not  admissible;  and 
it  is  error  for  the  court  to  refuse  to  exclude  such  confession 
upon  motion  made  by  the  defendant  upon  the  ground  that  the 
corpus  delicti  had  not  been  proved. — lb.,  1. 
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XIX.     Pleas  and  D£>enses. 

63.  Pleas  in  aMtement  may  be  filed  after  plea  to  merits,  in  discretion 
of  lower  court:  when  record  shows  filing. — Where  the  defend- 
ant had  pleaded  to  the  merits  the  trial  court  in  its  discretion 
could  permit  the  withdrawal  of  such  plea  and  allow  the  filing 
of  pleas  in  abatement,  and,  though  the  record  does  not  In  terms 
show  that  the  court  permitted  the  filing  of  such  pleas,  they 
were  ordered  to  be  filed  and  made  a  part  of  the  record  and  the 
court  sustained  a  demurrer  thereto,  the  conclusion  is  that  the 
court  allowed  the  filing  of  the  pleas  and  they  will  be  considered 
by  this  court  as  having  been  filed. — Smith  v.  State,  14. 

64  Presence  of  stenographer  in  grand  jury  room;  when  authorized. 

A  plea  in  abatement  setting  up  that  there  was  present  during 
the  examination  of  the  witnesses  before  the  grand  jury  "which 
found  the  indictment,  a  stenographer,  duly  sworn  as  such  for 
the  grand  Jury,  and  who  was  not  a  member  thereof,  is  bad  on 
demurrer,  the  act  of  December  10,  1900  (Acts  1900-01,  p.  308) 
authorizing  the  employment  of  a  stenographer  to  attend  before 
the  grand  jury. — Ih.,  14. 

65  Concurrence  of  grand  jurors;  when  shown. — ^Where  the  record 

shows  that  the  grand  jury  which  returned  the  indictment  was 
composed  of  seventeen  members,  a  plea  in  abatement,  that  one 
of  the  jurors  was  by  reason  of  extreme  deafness  incompetent 
to  hear  the  evidence,  is  bad  on  demurrer,  since  it  does  not  ap- 
pear that  sixteen  of  the  grand  jurors  did  not  hear  the  evidence 
and  vote  upon  it  to  find  the  indictment. — Ih.,  14. 
66.  Indictment  for  murder;  aterment  of  means. — An  indictment 
which  charges  that  the  defendant  unlawfully  and  with  malice 
aforethought  killed  A.  B.  "by  hitting  him  or  striking  him  with 
a  hatchet  or  with  some  blunt  instrument  to  the  grand  jury  un- 
known," etc.,  is  sufficient  and  not  subject  to  demurrer. — Smith 
V.  State,  14. 

67  Pleading  and  practice;  plea  in  abatement;  effect  of  recital  of 

judgment  entry  as  to  joinder  of  issue. — ^Where  a  prosecution 
is  commenced  by  an  affidavit  or  complaint,  and  the  record  dis- 
closes that  a  plea  in  abatement  was  filed  to  the  affidavit,  but 
it  does  not  show  any  disposition  whatever  of  the  plea,  and  the 
judgment  entry  affirmatively  shows  that  issue  was  joined  upon 
the  plea  of  not  guilty,  a  judgment  of  guilty  against  the  de- 
fendant is  not  erroneous  upon  the  ground  that  it  falls  to  re- 
spond to  the  issue  presented  by  the  plea  in  abatement. — Jack- 
son V.  State,  55. 

68  Trial  and  its  incidents;  general  request  for  charges  by  defend- 

ant; how  reviewed  on  appeal. — The  recital  in  bill  of  exceptions 
that  the  defendant  "asked  the  court  to  give  the  following 
charges  in  writing,  to-wit:"  followed  by  four  charges  number- 
ed consecutively,  does  not  show  that  the  court  was  separately 
requested  to  g!ve  each  of  said  charges;  and  the  court  cannot 
be  put  in  error  for  refusing  to  give  said  charges  unless  there 
was  error  in  refusing  all  of  them. — Yeats  v.  State,  58. 

XX.     Res  Gestae. 

69.  Res  gestae;  what  acts  and  declarations  admissible  as. — Acts  and 

declarations  to  be  admissible  as  res  gestae,  must  be  substan- 
tially contemporaneous  with  the  main  fact  and  so  closely  con- 
nected with  it  as  to  illustrate  its  character. — State  v.  Stallings, 
113. 

70.  Same:  same:  case  at  bar. — Evidence  which  is  offered  to  prove 

that  after  defendant,  who  was  seriously  wounded,  had  been 
removed  to  a  drug  store,  and  about  five  minutes  after  the 
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shooting  upon  being  informed  that  the  person  he  assailed  was' 
dead,  he  said,  "I  have  done  what  I  always  intended  to  do, 
and  am  ready  to  die,"  is  inadmissible  as  a  part  of  the  res 
gestae. — It.,  113. 

XXi.    Reasonable  Doubt. 

71.  Reasonable  doubt;  charge  of  court  in  reference  thereto. — On  the 

trial  of  a  criminal  case,  a  charge  is  erroneous  and  properly  re- 
fused which  instructs  the  jury  that  "before  the  jury  can  con- 
vict the  defendant,  they  must  be  satisfied  to  a  moral  certainty, 
not  only  that  the  proof  is  inconsistent  with  the  defendant's 
guilt,  but  that  it  is  wholly  inconsistent  -with  every  other 
rational  conclusion,  and  unless  the  jury  are  so  convinced  by 
the  evidence  of  the  defendant's  guilt,  that  they  would  each 
venture  to  act  upon  that  decision  in  matters  of  the  highest 
concern  and  Importance  to  his  own  interest,  then  they  must 
find  the  defendant  not  guilty. — Toliver  v.  State,  3. 

72.  Same;  same;  reasonable  doubt. — A  charge  that  "a  reasonable 

doubt  is  a  doubt  for  which  a  reason  can  be  given,"  is  bad  and 
properly  refused. — Smith  v.  State,  14. 

73.  Degree  of  doubt  necessary  to  support  acquittal;  mere  possible 

doubt  insufficient. — A  charge  to  the  jury  that  "the  doubt  which 
will  justify  an  acquittal  must  be  actual  and  substantial — not  a 
mere  possible  doubt — because  everything  relating  to  human 
affairs  and  depending  on  moral  evidence  is  open  to  some  pos- 
sible or  imaginary  doubt"  is  correct. — Brown  v.  State,  287. 

74.  Possibility   of  innocence   insufficient    to   justify   acquittal, — ^A 

charge  to  the  jury  that  "if  you  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant  is  guilty,  though 
you  also  believe  it  possible  he  is  not  guilty,  you  must  convict 
him,*  is  correct.—/?).,  289. 

75.  Reasonable  doubt  as  to  any  material  fact  insufficient  to  justify 

acquittal;  charge  to  that  effect. — A  charge  that  "If  the  jury 
have  any  reasonable  doubt  of  any  material  fact  In  this  case, 
they  must  acquit  the  defendant"  is  bad. — lb.,  289. 

76.  Assault  with  intent  to  murder;  reasonable  doubt  as  to  specific 

intent;  charge  in  relation  thereto. — A  charge  that  "If  the  jury 
have  a  reasonable  doubt  growing  out  of  the  evidence  whether 
defendant  assaulted  Grady  Cox  with  the  specific  intent  to  kill 
him,  you  must  acquit  the  defendant,"  is  bad. — lb.,  289. 

XXII.    Robbery. 

77.  Robbery;  conspiracy;  admissibility  of  evidence. — ^Where  two  per- 

sons are  jointly  indicted  for  robbery,  and  the  evidence  tends 
to  show  not  only  that  each  of  them  participated  in  the  rob- 
bery, but  there  was  a  conspiracy  between  them  to  commit  the 
offense,  it  Is  competent,  on  a  separate  trial  of  one  of  them,  to 
show  what  was  said  and  done  by  the  otber  defendant  in  fur- 
therance of  the  common  design,  after  the  defendant  who  was 
beins:  tried,  had  absented  himself  from  the  scene  of  the  crime. 
Tolliver  v.  State,  3. 

78.  Same;  admissibility  of  evidence. — On  a  trial  under  an  indictment 

charging  two  defendants  with  robbery,  and  where  there  is  a 
severance,  it  is  competent  for  the  defendant  on  trial  to  show 
that  some  other  person,  and  not  himself,  was  with  his  co-de- 
fendant when  the  robbery  was  committed;  but  evidence  as  to 
the  character  of  such  other  person  in  the  community,  is  not 
admissible  in  evidence. — 7b.,  3. 
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79.  Seduction;  evidence,  when  ddmissihle. — On  a  trial  under  an  in- 

dictment for  seduction  where  there  is  evidence  that  the  com- 
mission of  the  offense  was  procured  by  means  of  a  promise  of 
marriage,  it  is  competent  for  the  prosecutrix  to  testify  t^iat 
the  defendant  told  her  that  he  loved  her. — Weaver  v.  State,  33. 

80.  Same;  immaterial  testimony. — In  such  a  case  it  was  not  material 

whether  the  child  of  the  prosecutrix  was  bOm  and  the  prom- 
ise made  in  the  county  where  the  prosecution  was  begun. 
/&.,  33. 

81.  Same;  when  evidence  admissible  as  bearing  on  promise  of  mar- 

riage.— In  such  a  case,  the  brother  of  the  prosecutrix  may 
testify  that  he  heard  the  defendant  tell  the  prosecutrix  that 
he  loved  her,  as  such  testimony  tends  to  corroborate  her  on 
this  point  and  was  a  circumstance  which  with  others  might 
authorize  the  jury  to  believe  that  he  was  leading  her  to  be- 
lieve that  he  was  going  to  marry  her. — lb.,  33. 

82.  Same;  evidence  of  flight. — In  such  a  case,  it  may  be  shown  that 

the  defendant  was  not  in  the  community  where  the  prosecutrix 
lived,  after  the  ofPense  was  committed,  until  brought  back  to 
answer  the  indictment,  as  tending  to  show  that  he  realized 
his  danger  after  learning  of  her  condition. — lb.  33. 

83.  Same;  admissibility  of  letters  from  defendant  to  prosecutrix. — In 

such  a  case,  letters  written  by  the  defendant  to  the  prosecutrix 
after  the  commission  of  the  ofPense,  and  received  by  her 
through  the  usual  channels,  are  admissible,  as  tending  to  show 
the  relations  that  had  existed  between  them. — lb,  33. 

84.  Same;  argument  of  counsel. — In  such  a  case,  remarks  of  the 

solicitor  to  the  jury  on  the  word  "beast"  used  in  a  letter  re- 
ceived by  the  prosecutrix  from  defendant,  in  the  place  of 
"best/'  that  the  defendant  characterized  himself  by  the  use  of 
the  word  "beast,"  are  mere  expressions  of  opinion,  and  un- 
objectionable.— lb.,  33. 

85.  Seduction;  charge  to  jury. — In  such  a  case,  where  there  is  evi- 

dence that  the  prosecutrix  yielded  to  the  defendant  as  the  re- 
sult of  a  promise  of  marriage,  a  charge  which  instructs  the 
jury  that  "if.  the  evidence  satisfies  you  beyond  a  reasonable 
doubt  that  Mollie  Jerkins  surrendered  her  virtue  and  had  sex- 
ual intercourse  with  defendant  as  a  result  of  a  promise  of 
marriage  made  to  her  by  defendant,  but  that  said  promise  was 
made  by  defendant  and  said  Mollie  Jerkins  surrendered  her 
virtue  in  1898,  then  your  verdict  must  be  for  the  defendant," 
is  properly  refused  as  she  may  have  surrendered  her  virtue  in 
1898  and  yet  if  she  yielded  to  him  in  1901  she  would  be  en- 
titled to  the  protection  of  the  statute. — Weaver  v.  State,  33 

86.  Same;  same;  chastity  of  prosecutrix. — In  such  a  case  a  charge 

is  erroneous  which  instructs  ihe  jury  to  find  the  defendant 
not  guilty  if  he  had.  intercourse  with  the  prosecutrix  prior  to 
the  time  mentioned  by  her.  as  she  may  have  been  mistaken  in 
the  exact  date  and  if  she  had  previously  fallen  she  may  have 
reformed  and  if  she  then  yielded  to  oim  under  promise  of 
marriae:e  she  would  be  entitled  to  the  protection  of  the  stat- 
ute.--/&..  33. 

87.  Same;  same;  same. — In  such  a  case,  a  charge  is  erroneous  which 

instructs  the  jury  that  they  could  infer  the  unchastity  of  the 
prosecutrix  because  the  State  did  not  produce  testimony  as  to 
her  character. — lb.,  33. 

88.  Same;   same;   corroboration   of   prosecutrix. — In   such   a   case, 

where  there  was  evidence  that  defendant  was  overheard  to 
tell  the  prosecutrix  that  he  loved  her,  that  he  visited  her 
frequently  for  several  years,  that  after  the  commission  of  the 
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offence  he  left  the  community,  that  he  wrote  letters  to  her  con- 
taining acknowled^jients  of  his  relations  with  her  and  of  his 
promise  of  marriage,  the  jury  might  have  found  that  the 
prosecutrix  was  corroborated  within  the  requirements  of  the 
statute,  and  a  charge  instructing  the  jury  to  acquit  the  de- 
fendant for  want  of  such  corroboration,  is  properly  refused. 
Ih.,  33. 

89.  Same;  same. — In  such  a  case  a  charge  is  properly  refused  which 
instructs  the  Jury  to  acquit  the  defendant  unless  the  prose- 
cutrix yielded  on  account  of  a  promise  of  marriage  where 
the  jury  might  have  found  that  she  yielded  as  the  result  of 
"arts"  or  "flattery."-— /b.,  33. 

90  Same;  same;  corroboration  of  prosecutrix. — In  such  a  case  it 
is^not  -necessary  for  the  prosecutrix  to  be  corroborated  by  other 
testimony  as  to  the  promise  of  marriage  and  it  is  sufficient 
if  she  is  corroborated  as  to  either  of  the  material  facts  so  as 
to  satisfy  the  jury  that  she  was  worthy  of  credit. — Ih.,  33. 

91.  Same;  same;  willingness  of  prosecutrix. — In   such   a  case,  a 

charge  is  properly  refused  which  instructs  the  jury  to  find 
the  defendant  not  guilty  if  the  prosecutrix  was  willing  to  com- 
mit the  offence,  since  such  willingness  may  have  been  the  re- 
sult of  his  arts  or  flattery. — IK  33. 

XXIV.    Self-defense. 

92.  Same;  same;  freedom  from  fault. — Charges  to  the  jury  under 

an  indictment  for. murder  to  acquit  the  defendant  under  his 
plea  of  self-defense  if  he  was  reasonably  without  fault  in 
tnifi^ing  on  the  difficulty,  are  properly  refused. — Smith  v. 
State;  14. 

93.  Same;  same;  constituents  of  self-defense. — A  charge  to  the  jury 

under  an  indictment  for  murder  which  fails  to  set  forth  the 
constituents  of  self-defense,  is  properly  refused. — Ih.,  14. 

XXV.     Selling  Property  on  which  there  is  a  Lien. 

94.  Indictment  for  selling  property  covered  hy  lien;  Code  form  suf- 

ficient.— An  indictment  for  selling  personal  property  covered 
by  a  lien,  which  is  in  the  form  prescribed  by  the  Code  (Crim. 
Code,  p.  335,  form  78).  is  sufficient  and  not  subject  to  demur- 
rer.— Tallent  v.  State,  47. 

XXVI.     Trial  and  its  Inctoents. 

95.  Trial   and  its   incidents;    when   judgment   of   conviction   void. 

Where  the  trial  of  a  criminal  case  is  had  at  a  time  not  author- 
ized by  law  for  the  holding  of  the  circuit  court  trying  said 
case,  the  judgment  of  conviction  rendered  in  such  case  is  void, 
and  will  not  support  an  appeal. — Walker  v.  State,  1. 

96  Same;  right  of  defendant  to  have  depositions  and  showings  taken 
out  hy  the  jury. — Under  Code,  sections  1834  and  5292,  it  is  not 
a  matter  of  right  on  the  part  of  the  defendant  to  have  the  jury 
take  written  depositions  with  them  for  use  in  their  delibera- 
tions; and  where  the  court  sustained  objections  to  certain 
portions  of  the  showings  and  depositions  of  defendant's  wit- 
nesses, and  the  portions  which  were  not  ruled  out  were  read 
to  the  jury,  the  court  properly  refused  to  permit  the  jury  to 
carry  the  showings  and  depositions  out  with  them. — Smith  v. 
State.  14. 

97.  Motion  in  arrest  of  judgment;  when  properly  overruled. — Irreg- 
ularities in  the  formation  of  the  jury  are  waived  if  not  ob- 
jected to  before  the  trial  is  entered  upon,  and  a  motion  in  ar- 
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rest  of  judgment  because  of  such  irregularities,  is  properly 
overruled. — Weaver  v.  State.  33. 

98.  Trial  and  its  incidents;  general  request  for  charges  hy  defendant; 

how  reviewed  on  appeal. — The  recital  in  bill  of  exceptions  that 
the  defendant  "asked  the  court  to  give  the  following  charges  in 
writing,  to-wit:"  followed  by  four  charges  numbered  consecu- 
tively, does  not  show  that  the  court  was  separately  requested 
to  give  each  of  said  charges;  and  the  court  cannot  be  put  in 
error  for  refusing  to  give  said  charges  unless  there  was  error 
in  refusing  all  of  them. — Yeats  v.  State,  58. 

XXVII.     Verdict,    Judgment    and    Sentence. 

99.  Trial  and  its  incidents;  when  judgment  of  conviction  void. 
.  Where  the  trial  of  a  criminal  case  is  had  at  a  time  not  author- 
ized, by  law  for  the  holding  of  the  circuit  court  trying  said 
case,  the  judgment  of  conviction  rendered  in  such  case  is  void, 
smd  will  not  support  an  appeal. — Walker  v.  State,  7. 

100.  Same;  same;  conviction  of  manslaughter  under  indictment  for 

murder. — Under  an  indictment  in  the  Code  form  (Code  Sec- 
tion 4923,  No.  63)  the  defendant  may  be  convicted  of  man- 
slaughter, and  a  charge  to  the  jury  to  acquit  the  defendant 
if  there  is  no  proof  of  any  material  allegation  of  murder,  is 
properly  refused. — Smith  v.  State,  14. 

10\  Judgment  o)  conviction;  void  when  rendered  on  day  court  not 
authorized  to  sit. — The  judgment  of  conviction  in  a  crim- 
inal case  which  is  rendered  upon  a  day  when  the  court  is  not 
legally  in  session,  and  at  a  term  when  the  court  is  not  author- 
ized to  sit,  is  void,  and  an  appeal  from  such  judgment  will  be 
dismissed.— WaZfccr  v.  State,  32. 

102.  Motion  in  arrest  of  judgment;  when  properly  overruled. — Irreg- 
ularities in  the  formation  of  the  jury  are  waived  if  not  ob- 
jected to  before  the  trial  is  entered  upon,  and  a  motion  in  ar- 
rest of  judgment  because  of  such  irregularities,  is  promptly 
overruled. — Weaver  v.  State,  33. 

lOS.Appeal  from  void  judgment;  should  te  dismissed. — ^Judgment 
rendered  by  a  court  which  is  held  at  a  time  and  place  unau- 
thorized by  law,  is  void  and  appeal  therefrom  will  be  dis- 
missed.— White  V.  State,  42. 

104.  Pleading  and  practice;  plea  in  abatement:  effect  of  recital  of 
judgment  entry  as  to  joinder  of  issue. — ^Where  a  prosecution 
is  commenced  by  an  affidavit  or  complaint,  and  the  record  dis- 
closes that  a  plea  in  abatement  was  filed  to  the  affidavit,  but 
it  does  not  show  any  disposition  whatever  of  the  plea,  and  the 
judgment  entry  affirmatively  shows  that  issue  was  joined  upon 
the  plea  of  not  guilty,  a  judgment  of  guilty  against  the  de- 
fendant is  not  eroneous  upon  the  ground  that  it  fails  to  re- 
spond to  the  issue  presented  by  the  plea  in  abatement. — Jack- 
son V.  State,  55. 

DAMAGES. 

I  Damages:  wantonness  or  wilfulness. — In  an  action  for  damages 
charging  defendant  with  wanton  or  wilful  wrong,  the  ques- 
tion of  wantonness  or  wilfulness  vel  non  is  properly  left  to 
the  jury. — Montgomery  St.  Ry.  v.  Rice,  674. 

DECEDENTS'  ESTATES. 

See  Estates. 
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1.  Corporation;  relation   of  director  and  officer;  when  deed  set 

aside. — Where  a  director  and  officer  of  a  corporation,  in  dis- 
regard and  breach  of  his  fiduciary  relation,  secures  the  cor- 
porate authorities  to  convey  to  him  property  of  the  corpora- 
tion, such  transaction  is  voidable,  and  the  corporation  can 
maintain  a  bill  in  its  own  name  to  have  the  deed  conveying 
the  property  set  aside  and  annulled. — Mobile  Land  d  Imp.  Co. 
V.  Oass,  520. 

2.  Same;  same;  same. — Where  one  who  is  a  director  and  secretary 

and  treasurer  of  a  corporation,  at  a  meeting  of  the  direc- 
tors of  said  corporation  in  which  it  was  necessary  for  such 
person  to  participate  to  constitute  a  quorum,  induces  said 
meeting  to  authorize  a  conveyance  of  the  corporate  property 
to  him,  and  his  vote  secured  the  passage  of  said  resolution, 
the  subsequent  conveyance  of  the  property  by  the  corporate 
authorities  in  accordance  with  said  resolution  can  be  set 
aside  and  annulled  by  a  bill  being  filed  in  equity  for  such 
purpose  by  the  corporation  itself. — Ih.,  520. 

3.  Color  of  title:  may  he  shown  by  void  deed;  exception. — While  as 

a  general  rule,  a  void  deed  is  admissible  in  evidence  to  show 
color  of  title  to  the  person  claiming  thereunder,  if,  however, 
the  deed  offered  is  void  because  of  the  uncertain  and  indefi- 
nite description  of  the  land  conveyed,  such  a  deed  would  not 
convey  color  of  title,  and  possession  under  it  would  be  limit- 
ed to  possessio  pedis. — Bramian  v.  Henry,  698. 

4.  Deed;  description  of  lands  conveyed;  latent  anibiguity. — Where 

the  description  of  lands  in  a  deed  is  by  Government  numbei*s, 
but  the  township  and  range  are  not  described  as  being  south 
or  north,  or  east  or  west,  and  in  the  county  where  the  land 
is  described  as  being  situated  there  are  townships  north  and 
south  bearing  the  same  number  as  that  designated  in  the  deed 
in  which  there  is  the  same  section  as  that  designated  in  the 
deed,  such  description  standing  alone  would  constitute  a 
patent  ambiguity,  which  could  not  be  relieved  by  parol  testi- 
mony of  what  was  intended  by  the  parties  to  be  conveyed; 
but  where  in  such  deed  there  is  a  recital  that  the  lands  de- 
scribed therein  were  sold  for  the  payment  of  taxes  that  were 
due  from  one  M.  D.  M..  the  owner  of  said  lands,  such  recital 
makes  che  description  set  forth  in  the  deed  a  latent  ambiguity 
and  authorizes  resort  to  competent  parol  evidence  in  aid  of 
the  description  set  forth  in  the  deed. — lb.  698. 

DEMURRAGE. 

1.  Railroad  company*s  demurrage  charges  for  detention  of  car;  lien 

exists  for  such  charges. — A  railroad  company  may  legally 
charge  car  service  or  demurrage  for  the  detention  of  its  cars 
by  a  consignee  or  consignor  beyond  a  reasonable  time  in  which 
to  unload  them  or  load  them,  as  fixed  by  rules  adopted  by 
the  Alabama  Car  Service  Association ;  and  for  such  demurrage 
charges  the  carrier  has  a  lien  on  the  property  shipped. — Sou. 
Ry.  Co.  V.  Lockwood  Mfg.  Co.,  322. 

2.  Same;  lien  not  lost  by  placing  car  on  particular  track  to  be  un- 

loaded. The  placing  of  a  loaded  car  on  a  particular  track  by 
a  railroad  company  for  the  purpose  of  allowing  the  consignee 
to  unload  it,  is  not  such  an  absolute  and  unconditional  deliv- 
ery unto  the  assignee  of  the  articles  shipped  as  would  cut  off 
or  release  company's  future  right  of  lien  on  said  articles  for 
legitimate  charges  for  car  service  or  demurrage  that  might 
subsequently  accrue,  by  reason  of  the  consignee's  failure  to 
unload  the  car  within  the  time  fixed  by  the  rules  of  the  com- 
pany or  of  the  car  service  association. — lb.  322. 
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1.  Same;  right  of  defendant  to  have  depositions  and  showings  taken 

out  by  the  jury. — Under  Code,  sections  1834  and  5292,  It  is  not 
a  matter  of  right  on  the  part  of  the  defendant  to  have  the  Jury 
take  written  depositions  with  them  for  use  in  their  delibera- 
tion and  where  the  court  sustained  objections  to  certain  por- 
tions of  the  showings  and  depositions  of  defendant's  wit- 
nesses, and  the  portions  which  were  not  ruled  out  were  read 
to  the  iury,  the  court  properly  refused  to  permit  the  jury  to 
carry  the  showings  and  depositions  out  with  them. — Smith  v. 
State,  14. 

2.  Petition  for  sale  of  lands  for  division;  tcJien  depositions  of  wit- 

nesses should  be  suppressed. — In  a  proceeding  to  sell  lands 
owned  jointly  for  division  among  the  co-tenaiits,  upon  the 
ground  that  the  same  cannot  be  equitably  divided,  where  there 
is  no  notice  of  the  filing  of  interrogatories  given  as  required 
by  the  statute'  (Code  §  §  732,  733,  3181)  the  depositions  taken 
upon  such  interrogatories  should  be  suppressed. — Edwards  v, 
Edwards,  268. 

3.  Admitted  showings  as  to  evidence  of  absent  witnesses;  effect 

when  such  showing  is  not  introduced  and  the  witness  appears 
and  testified  contrary  to  the  showing. — The  rule  that  an  at- 
tempt by  a  party  to  make  the  false  appear  true  is  a  circum- 
stance which  the  jury  may  consider  to  the  disadvantage  of  the 
party  so  doing,  does  not  apply  where  a  showing  is  admitted, 
but  is  not  introduced  by  the  party  in  whose  favor  it  is  made, 
and  the  witness  subsequently  appears  and  testifies  contrary 
to  the  showing. — Brown  v.  State,  289. 

4.  Same;  introduction  of  witness,  for  whom  a  showing  in  behalf 

of  the  defense  has  been  made,  by  the  State. — A  showing  as  to 
a  witness  of  the  defense  which  has  been  admitted  by  the  State 
but  not  introduced  by  the  defense  and  which,  on  the  appear- 
ance of  the  witness  during  the  trial,  is  introduced  by  the  State, 
and  the  State  cannot  contradict  same  by  the  introduction  of 
the  witness  to  prove  the  falsity  of  the  showing. — lb.  287. 

DIVORCE 

See  Husband  and  Wife. 

DISCOVERY. 

I.  Bill  for  discovery;  sufficiency  of  averment. — A  bill  filed  by  sim- 
ple contract  creditors  against  their  debtors  for  discovery  of 
assets  under  the  statute  (Code,  §819),  which  avers  that  the 
defendants  are  indebted  to  the  complainants  in  certain  various 
amounts,  that  the  defendants  have  no  visible  means  subject 
to  legal  process  of  value  sufficient  to  pay  the  claims  of  com- 
plainants; that  the  defendants  have  no  property  standing  in 
their  own  name  or  in  the  name  of  the  partnership  of  which 
they  are  members,  which  can  be  reached  or  subjected  to  legal 
process  for  the  satisfaction  of  the  claims  of  complainants, 
but  that  defendants  have  property,  real  or  personal,  or  money 
or  effects  or  choses  in  action,  or  have  an  interest  in  real  or 
personal  property,  money,  effects  or  choses  in  action,  which 
are,  and  should  be  subject  to  the  payment  of  complainants' 
claim,  but  the  kind  and  description  of  the  property  and  how 
the  same  is  held  are  kept  concealed  and  hidden  by  defend- 
ants, and  are  unknown  to  complainants,  and  that  a  discovery 
is  necessary  to  enable  complainants  to  reach  and  subject  the 
property  to  their  respective  claims,  is  sufficient  in  its  aver- 
ments to  authorize  the  maintenance  of  such  bill;  and  is  not 
subject  to  demurrer  upon  the  ground  that  it  is  not  shown  by 
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such  averments  that  the  property  sought  to  be  discovered 
would  not  be  exempt  from  the  payment  of  complainants' 
claims. — Kinney  v.  Reeves.  604. 

2.  Bill  for  discovery;  sufficiency  of  affidavit. — ^Where  a  bill  is  filed 

by  creditors  against  a  common  debtor  seeking  a  discovery  of 
assets  of  the  defendant,  and  it  is  averred  in  the  bill  that  each 
of  the  complainants  is  a  non-resident  of  the  State,  the  verifi- 
cation of  such  bill  by  the  affidavit  of  one  of  the  complainants' 
counsel  in  which  the  affiant  states  that  the  complainants  were 
absent  from  the  State,  shows  a  sufficient  reason  why  the  veri- 
fication was  made  by  one  of  the  counsel  for  the  complainants, 
(Rule  15  of  Chancery  Practice,  Code,  p.  1205.)— /&.,  604. 

3.  Same;  same. — Where  the  averments  of  the  bill  for  discovery  are 

positive  and  are  not  made  upon  information  and  belief,  the 
verification  of  such  bill  by  an  affidavit  made  by  one  of  com- 
plainants* counsel,  which  states  that  the  complainants  are 
absent  from  the  State,  and  that  the  statements  contained  in 
the  bill  of  complaint  are  true,  is  sufficient. — /6.,  604. 

DISPENSARY. 

1.  Constitutional  law:  act  establishing  dispensaries  not  invalid  as 

granting  exclusive  privileges  of  selling  intoxicating  liquors  by 
towns  and  cities  in  Walker  County. — The  act  of  the  Legisla- 
ture authorizing  all  incorporated  towns  and  citits  in  Walker 
County  to  establish  and  operate  dispensaries,  is  not  violative 
of  Section  22  of  the  Constitution  in  that  it  grants  to  towns 
and  cities  of  Walker  County  the  exclusive  privilege  of  selling 
intoxicating  liquors. — Childers  v.  Shepherd.  385. 

2.  Same;  validity  of  act  authorizing  establishment  of  dispensaries 

in  towns  and  cities  in  Walker  County. — The  act  of  thei  Legis- 
lature "Authorizing  incorporated  towns  and  cities  in  Walker 
County  to  establish  and  operate  dispensaries,'*  etc.;  is  not  un- 
constitutional and  void,  because  it  authorized  the  people  of 
Walker  County  by  their  votes  to  ratify  the  provisions  of  said 
act  repealing  all  existing  laws  on  the  subject  of  selling  in- 
toxicating liquors  in  said  county  which  might  be  in  conflict 
with  said  act.— /b..  385. 
3  Constitutional  law:  repeal  of  dispensary  act  as  to  Coffee  County 
and  prohibiting  the  sale  of  liquors  in  said  county. — A  notice 
that  application  will  be  made  to  the  Legislature  "for  the  re- 
peal of  the  law  authorizing  the  establishment  of  dispensaries, 
so  far  as- the  said  law  relates  to  the  county  of  Coffee,  and  for- 
bids the  commissioner's  court  of  the  county  of  Coffee  from 
erecting  dispensaries  for  said  county,"  or  a  notice  that  appli- 
cation will  be  made  to  repeal  "an  act  to  authorize  the  munic- 
ipal and  other  subdivisions  of  the  State  to  buy  and  sell  spir- 
ituous, vinous  and  n»alt  liquors  approved  Feb.  18th.  1899,  in 
so  far  as  the  same  applies  to  the  county  of  Coffee,'*  does  not 
set  forth  the  substance  of  the  act  approved  Sept.  25th,  1903, 
entitled  "An  act  to  repeal  an  act  entitled  an  act  to  author- 
ize municipal  and  other  subdivisions  of  the  State  to  buy  and 
sell  spirituous,  vinous  and  malt  liquors,  and  to  further  reg- 
ulate or  prohibit  the  sale  of  such  liquors,  approved  on  the 
18th  day  of  Feb.  1899,  in  so  far  as  the  said  act  relates  to  the 
county  of  Coffee,  and  to  prohibit  the  sale  or  giving  away  of 
such  liquors  in  the  county  of  Coffee,  after  the  first  Monday 
in  January,  1904,"  (Local  Acts,  1903,  p.  316);  and  said  last 
named  act  being  a  local  act,  is  unconstitutional  and  void,  as 
being  offensive  to  Section  106  of  the  Constitution. — Town  of 
Elba  v.  Rhodes,  689. 
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4.  Same;  act  estahliahing  dispensaries  in  the  town  of  Elba  uncon- 
stitutional.;—The  act  approved  Oct.  1st,  1903,  entitled  "An  act 
to  establish  and  regulate  a  dispensary  in  the  town  of  Elba, 
Coffee  County,  Alabama,  for  the  sale  of  spirituous,  yinou3  and 
malt  liquors,  and  to  establish  and  perpetuate  board  of  commis- 
sioners for  the  management  of  said  dispensary."  (Local 
Acts,  1903,  p.  443),  is  unconstitutional  and  void,  in  that  by  its 
terms  said  act  grants  an  exclusive  right  to  the  commission- 
ers provided  for  therein  as  individuals,  and  their  successors, 
to  establish' and  maintain  a  dispensary,  and  thereby  traffic  in 
liquor,  etc.,  in  the  town  of  Elba,  and  is  therefore  in  viola- 
tion of  the  organic  law  prohibiting  monopolies. — Ih.,  689. 

DURESS. 

1.  Marriage;  jurisdiction  of  chancery  court  to  annul  marriage  con- 

tract; duress. — Where  a  party  is  by  duress  coerced  into  en- 
tering into  marriage  and  the  marriage  ceremony  is  had  under 
the  supposed  authorization  of  a  marriage  license,,  which  li- 
cense was  invalid,  and  there  has  never  been  any  co-habitation 
of  the  parties  as  man  and  wife  after  the  ceremony,  the  person 
so  coerced  to  enter  into  such  marriage  can  maintain  a  bill  to 
have  annulled  and  declared  void  such  pretended  marriage. 
Hawkins  v.  Hawkins,  571. 

2.  Execution  of  written  instrument;  what  constitutes  duress  ren- 

dering instrument  voidable. — It  is  not  the  threat  of  a  criminal 
prosecution  in  any  case  that  constitutes  duress  which  is  deem- 
ed sufficient  to  avoid  contracts,  or  to  render  invalid  the  exe- 
cution of  a  written  instrument,  but  the  threat  of  criminal 
prosecution  must  be  of  such  a  nature  and  made  under  such 
circumstances  as  to  constitute  a  reasonably  adequate  cause 
to  control  the  will  of  the  threatened  person,  and  must  have 
that  effect,  and  the  acts  sought  to  be  voided  must  be  perform- 
ed by  said  person  while  in  said  condition. — Langley  v.  An- 
drews, 665. 

3.  Same:  duress:  ratification. — A  contract  made  under  duress  is 

only  voidable  and,  therefore,  the  party  upon  whom  duress  has 
been  imposed  subsequently  recognizes  the  validity  of  the  con- 
tract involved,  either  by  marking  payments  thereon  or  other- 
wise, he  will  be  held  to  have  elected  to  waive  the  duress  and 
ratify  the  contract. — Ih.  665. 

ELECTIONS. 

1.  Term  of  office  of  Judge  of  Probate  not  effected  by  the  General 
Election  Law  of  1903. — The  "Act  to  further  regulate  elections 
in  the  State  of  Alabama,"  approved  October  9,  1903,  (Acts  1903, 
p.  438),  did.  not  extend  the  terms  of  oflice  of  the  Probate 
Judges  then  in  office  for  an  additional  year;  and  under  the 
provisions  of  said  Act  a  Judge  of  Probate  whose  term  of  office 
commenced  November  3,  1898,  could  not  hold  said  office  longer 
than  a  reasonable  time  after  the,  expiration  of  his  term  of 
November  3,  1904,  and  until  his  successor  was -elected  on  No- 
vember 8,  1904,  could  qualify. — Prowell  v.  State  ex  fel.  Hasty, 
80. 

ELECTRIC  LIGHT  COMPANIES. 

1.  Electric  light  companies;  no  exclusive  right  in  the  streets  of  a 
city. — It  is  not  within  the  power  of  a  municipal  corporation 
to  grant  any  exclusive  privilege  in  its  streets  to  another  cor- 
poration, so  as  to  deprive  itself  of  the  right  to  revoke  the 
same  and  grant  like  privileges  to  another  corporation. — Montg. 
L.  tfe  W.  P.  Co.  V.  Citizens  L.,  H.  &  P.  Co.,  462. 
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3.  Same;  same. — Where  a  municipality  has  granted  to  a  corpora- 
tion the  right  to  use  its  streets  for  a  public  .utility,  it  has  the 
right  to  grant  like  privileges  to  another  corporation  and  to 
provide  such  restrictions  and  regulations  as  are  necessary  to 
prevent  injury  to  the  property  of  the  first  occupant  and  to  pre- 
vent an  interference  with  the  discharge  of  its  duties  assumed 
to  the  public,  and  where  such  interference  Involves  danger  to 
the  public,  the  courts  will  prevent  it  even  without  an  ordi- 
nance upon  bill  properly  filed. — lb.,  462. 

3.  Municipal   corporatio7X8 ;   when   resolution    not  of  a  permanent 

character. — An  ordinance  passed  by  the  city  council  of  a 
municipality,  granting  permission  to  an  electric  light  com- 
pany to  maintain  for  a  period  of  twenty  days  its  line  of  wire, 
as  then  strung  along  a  certain  designated  street  in  said  city, 
and  to  make  all  necessary  connections  therewith,  and  which 
provide  that  the  same  should  not  become  effective  unless  offi- 
cials of  the  company  obligate  themselves  "at  the  expiration  of 
twenty  days  to  replace  said  wires  in  accordance  with  such 
ordinance  and  regulations  of  the  city  code  as  may  then  be  in 
force."  is  not  a  resolution  of  a  permanent  character  witnin  the 
meaning  of  an  ordinance  of  said  city  which  requires  the  vote 
of  the  majority  of  the  members  of  the  city  council  to  adopt  a 
resolution  or  ordinance  of  permanent  operation. — il).,  462. 

4.  Electric  light  companies;  rights  of  competing  companies  to  use 

all  streets. — Where  an  electric  light  company  has  by  an  ordi- 
nance of  a  city  been  granted  the  right  to  erect  its  poles  and 
string  its  wire  along  the  street  of  said  city,  it  has  no  special 
rignts  in  the  streets  of  said  city  except  as  granted  by  the 
municipal  authorities,  and  such  company  does  not  acquire 
rights  over  any  distinct  or  separate  part  of  the  street,  such 
as  the  right  of  way  of  a  railroad  company  over  which  an- 
other company  cannot  pass  without  instituting  condemnation 
proceedings,  but  the  rights  of  the  first  electric  light  company 
who  occupies  the  street  of  said  company  are  subject  to  the 
rights  of  any  other  electric  light  company  to  which  the  city 
may  grant  the  right  to  string  its  wires  over  the  street,  sub- 
ject only  to  the  right  of  .the  first  company  to  be  protected 
from  injury  by  the  stringing  of  other  wires  so  near  as  to  in- 
jure its  property  x)r  prevent  the  discharge  of  its  duties  to 
the  public— /b..  462. 

EJECTMENT. 

1.  Ejectment;   what  necessary  for  plaintiff  to   recover  when  title 

based  on  sheriff's  deed. — In  an  action  of  ejectment  where  the 
plaintiff  tases  his  right  of  recovery  upon  a  sheriff's  deed  made 
after  a  sa^e  under  an  execution,  it  is  necessary  in  order  for 
the  plaintiff  to  recover,  for  him  to  show  that  there  was  a 
valid  judgment,  execution,  levy,  sale  and  deed,  and  that  the 
defendant,  in  the  judgment  to  whose  title  plaintiff  succeeded, 
had  an  estate  or  interest  in  the  lands  A^hich  w^as  subject  to 
levy  an(f  sale. — Carter  v.  Smith,  414. 

2.  Judgment;  amendment  nunc  pro   tunc. — Where   a  judgment   is 

amended  nunc  pro  tunc,  an  execution  Issued  upon  said  judg- 
ment properly  recites  the  date  of  the  original  judgment  as  the 
date  of  the  rendition  of  the  judgment  on  which  it  was  issued; 
and  such  an  execution  is  admissible  in  evidence  in  an  action 
of  ejectment  by  the  purchaser  at  a  sale  under  said  execution 
to  recover  the  lands  so  sold. — /&..  414. 

Vol.  142. 
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3.  Ejectment;  purchaser  of  equity  of  redeynption. — The  purchaser 

of  the  equity  of  redemption  at  a  sheriff's  sale  can  maintain 
ejectment  as:ainst  the  mortfl:asor,  and  the  mortgagor  is  not 
allowed  to  set  up  an  outstanding  title  in  the  mortgage  to 
defeat  such  action:  but  such  purchaser  cannot  maintain  an 
action  of  ejectment  ajrainst  the  mortgagee. — /ft.,  414. 

4.  Action   of  ejectment;  a(lm4ssibility  of  evidence. — In   an   action 

of  ejectment  brought  by  the  purchaser  at  a  sheriff's  sale 
against  one  who  claims  under  a  mortgage,  it  is  competent  for 
the  defendant  to  show  that  whatever  title  the  defendant  in 
execution  owned,  it  passed  from  him  before  the  levy  and  sale 
under  the  execution  to  plaintiff,  and  this  is  true,  although  the 
mortgage  was  assigned  after  the  suit  was  commenced,  in 
which  the  judgment  was  recovered  upon  which  execution 
issued. — lb.,  414. 

5.  Ejectment ;   tvhat  necessary  for  plaintiff  to  recover;  relevancy 

of  deed  to  third  party. — In  an  action  of  ejectment,  in  order 
for  the  plaintiff  to  recover  he  must  show  that  he  had  title  at 
the  commencement  of  the  suit,  and  on  to  the  time  of  the  trial-; 
and  therefore  a  deed  executed  by  the  plaintiff  prior  to  the 
institution  of  the  suit,  conveying  the  land  to  a  third  party, 
which  deed  was  regularly  acknowledged,  and  recorded,  is  not 
subject  to  be  excluded  from  evidence  upon  the  ground  that  it 
was  irrelevant. — Ifotttnhery  v.  Broivn,  G30. 
f).  Ejectment;  admissibility  of  evidence. — In  an  action  of  eject- 
ment, where  the  defendant  sets  up  the  defense  of  adverse  pos- 
session of  10  years,  it  is  competent  for  the  defendant  as  a  wit- 
ness in  his  own  behalf  to  testify  that  he  purchased  the  lands 
descrilied  in  the  complaint  from  the  State  and  paid  a  certain 
sum  of  money  therefor,  and  that  he  immediately  went  into 
thereof  ever  i^ince  said  purchase. — Bran  nan  v.  Henry,  698. 

EMPLOYER  AND  EMPLOYEE. 

See  Master  and  Skkvant. 
ERROR. 

See  Appkals  and  Euhok. 

ESTATES. 

1.  Enforcement  of  crpress  trvst ;  when  laches  not  shown  to  exist; 
decedent's  estate. — A  testator  who  left  surviving  him  a  wife 
and  a  minor  child  11  years  old,  provided  in  his  will  that  after 
a  sirecifc  allowance  to  the  wife,  the  balance  of  his  estate  should 
be  divided  equaPy  between  his  wife  and  child,  and  also  pro- 
vided in  the  will  that  his  wife  should  have  the  care,  main- 
tenance and  ediuation  of  his  child  and  for  that  purpose  he  gave 
to  the  wife  the  control  and  management  of  all  the  moneys 
of  his  child  under  his  will.  The  child  was  kept  in  ignorance 
of  the  provisions  of  her  father's  will,  and  knew  nothing  of  the 
creation  of  the*  trust  for  her  benefit.  At  different  times  the 
wife  of  the  t^>stator  admitted  her  obligations  to  the  child. 
The  wife  of  the  testator  induced  the  child  to  go  and  live  in 
a  distant  State  with  her  aunts,  and  at  no  time  did  the  wife 
make  any  provisions  or  e:ive  any  moneys  to  the  child  or 
her  aunts  for  her  benefit.  'M  years  after  the  probate  of  the  will 
of  the  testator,  the  wife  died,  leaving  a  substantial  estate,  and 
Irft  a  will  which  was  invalid  l)ocause  not  witnessed.  By  this 
will  she  brquf^athed  $1500  to  said  child  as  "her  rightful  por- 
tion." After  the  death  of  the  wife,  the  child,  upon  investiga- 
tion, discovered  for  the  first  time  the  provisions  of  her  father's 
will,  and  then  a  few  months  after  the  ascertainment  of  the 
49c 
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facts  filed  a  bill  in  chancery  for  the  establishment  and  enforce- 
ment of  the  trust  created  by  her  father's  will  for  her  benefit 
and  for  an  accounting.  Held:  that  there  was  by  the  father's 
will  created  a  trust  for  the  benefit  of  the  child,  and  the  sur- 
viving wife  was  the  trustee,  and  that  by  reason  of  the  child 
having  been  kept  in  ignorance  of  her  rights,  she  was  not 
guilty  of  laches  which  would  deprive  her  from  seeking  in  a 
court  of  equity  the  establishment  and  enforcement  of  the  ex- 
press trust  in  her  behalf  as  against  the  estate  of  the  deceased 
wife. — Mullen  v.  Walton,  166. 

2  Filing  of  claim  against  insolvent  estate;  applies  to  judgments 
against  intestate  and  not  to  judgments  against  administrator. 
The  requirement  of  section  306  of  the  Code,  that  all  claims 
against  an  estate  which  has  been  declared  insolvent  must  be 
filed  within  six  months  from  the  declaration  of  insolvency 
applies  to  Judgments  rendered  before  such  decree  of  insolvency 
against  the  intestate,  and  not  to  those  judgments  rendered 
against  the  administrator. — Woodal  v.  Wright,  205. 

3.  Declaration  of  insolvency  as  defense  by  administrator's  sureties 

against  judgment  rendered  previously  to  such  declaration, 
(Acts  1898-99,  p.  85). — In  an  action  against  an  administrator's 
bondsmen  to  recover  a  judgment  against  such  administrator, 
a  plea  relying  on  the  fact  that  the  intestate's  estate  had  been 
declared  insolvent,  since  the  rendition  of  such  judgment,  pre- 
sents an  immaterial  issue. — Ih.,  20&. 

4.  Judgment  against  administrator;  hondsmeti  not  estopped  thereby 

from  denying  want  of  assets. — The  sureties  on  an  administra- 
tor's bond  are  not  estopped  by  a  judgment  against  such  ad- 
ministrator, in  action  against  them  to  recover  the  amount  of 
such  judgment,  from  denying  that  the  administrator  had 
come  into  the  possession  of  assets  with  which  to  discharge 
the  indebtedness. — Ih.,  205. 

5.  Same;  same;  defective  plea. — A  plea  by   his  bondsmen  which 

avers  only  that  sufficient  assets  did  not  come  into  the  posses- 
sion of  the  administrator  to  pay  the  judgment  against  him,  is 
defective.— /I).,  205. 

6.  Decedent's  estate;  rights  of  minors. — ^Where  a  married  man  at 

the  time  of  his  death  owns  other  lands  in  this  State  than  his 
homestead,  and  his  estate  has  never  been  decreed  insolvent, 
the  rights  of  use  and  occupancy  of  the  homestead,  and  the 
perception  of  rents,  incomes  and  profits  therefrom,  during  the 
life  of  the  widow  or  the  minority  of  child  or  children,  which- 
ever might  last  terminate,  vest  in  the  widow  and  minor  chil- 
dren; but  they  take  no  title  to  the  land,  and  in  the  event  one 
of  said  minor  children  dies,  said  child  has  no  title  in  the  land 
which  can  be  sold  after  its  death  pending  the  minority  of  any 
of  the  other  chidlren. — Hosea  v.  Davis,  211. 

EXECUTORS  OF  WRITTEN  INSTRUMENTS. 

1.  Execution  of  written  instrument  by  making  mortgage;  not  in- 

valid when  attesting  witness,  agent  or  employee  or  mortga- 
gee.— Where  in  the  execution  of  a  mortgage,  the  mortgagor 
signs  the  same  by  making  his  mark,  the  fact  that  the  attesting 
witness  was  an  agent  or  employee  of  the  mortgagee,  does  not 
render  the  mortgage  invalid. — Morris  v.  Bank  of  Attalla,  638. 

2.  Execution  of  written  instrument:  what  constitutes  duress  ren- 

dering instrument  iwidable. — It  is  not  the  threat  of  a  criminal 
prosecution  in  any  case  that  constitutes  duress  which  is  deem- 
ed sufficient  to  avoid  contracts,  or  to  render  invalid  the  exe- 
cution of  a  written  instrument,  but  the  threat  of  criminal 
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prosecution  must  be  of  such  a  nature  and  made  under  such 
circumstances  as  to  constitute  a  reasonably  adequate  cause 
to  control  the  will  of  the  threatened  person,  and  must  have 
that  effect,  and  the  acts  sought  to  be  voided  must  be  perform- 
ed by  said  person  while  in  said  condition. — Langley  v.  An- 
drews, 665. 
:j.  Same;  duress:  ratifivation. — A  contract  made  under  duress  is 
only  voidable  and,  therelfore,  the  party  upon  whom  duress  has 
been  imposed  subsequently  recognizes  the  validity  of  the  con- 
tract involved,  either  by  making  payments  thereon  or  other- 
wise, he  will  be  held  to  have  elected  to  waive  the  duress  and 
ratify  the  contract. — Ih.  665. 

EXECUTORS  AND  ADMINISTRATORS. 

1  Filing  of  vlaiim  against  insolvent  estate;  applies  to  judgments 
against  intestate  and  not  to  judgments  against  administrator. 
The  requirement  of  section  306  of  the  Code,  that  all  claims 
against  an  intestate  which  has  ben  declared  insolvent  must  be 
filed  within  six  months  from  the  declaration  of  insolvency 
applies  to  judgments  rendered  before  such  decree  of  insolvency 
against  the  intestate,  and  not  to  those  Judgments  rendered 
against  the  administrator. — Woodall  v.  Wright,  205. 

2.  Declaration  of  insolvency  as  defense  by  administrator's  sureties 
against  judgment  rendered  previously  to  such  declaration, 
{Acts  1898-99,  p.  85.). — In  an  action  against  an  administrators 
bondsmen t  to  recover  a  judgment  against  such  administrator, 
a  plea  relying  on  the  fact  that  the  intestate's  estate. had  been 
declared  insolvent,  since  the  rendition  of  such  judgment,  pre- 
sents an  immaterial  issue. — 7b.  205. 

o  Judgment  against  administrator ;  bondsmen  not  estopped  thereby 
from  denying  want  of  assets. — The  sureties  on  an  administra- 
tor's bond  are  not  estopped  by  a  judgment  against  such  ad- 
.  ministrator,  in  action  against  them  to  recover  the  amount  of 
such  judgment,  from  denying  that  the  administrator  had 
come  into  the  possession  of  assets  with  which  to  discharge 
the  indebtedness.— /b.  205. 

4-  Hame;  same:  detective  plea.— A  plea  by  his  bondsmen  which 
avers  only  that  sufficient  assets  did  not  come  into  the  posses- 
sion of  the  administrator  to  pay  the  judgment  against  him,  is 
defective.— /b.  205. 

EVIDENCE. 

T.     AnMissiniLiTY    a.nd    Relkvancy. 

1.  Action  against  railroad  conhpany  for  killing  dog;  evidence  as 

to  what  plaintiff  was  offered  for  dog  inadmissible. — In  an 
a'^tion  against  a  railroad  company  to  recover  damages  for 
the  alleged  killing  of  a  dog,  it  is  error  for  the  court  to  al- 
low the  plaintiff  to  testify  that  a  year  or  two  before  the  dog 
was  killed,  he  was  offered  $100.00  for  it. — Southern  Ry.  v. 
Parnell  146. 

2.  Motion  for  new  trial;  evidence  of  jurors. — Where  on  a  motion  for 

a  new  trial,  the  verdict  rendered  is  impugned  as  being  a 
quotient  verdict,  it  is  competent  for  the  plaintiff  in  whose  fa- 
vor the  verdict  was  returned  to  prove  by  the  jurors  themselves 
in  support  of  their  said  verdict  that  it  was  not  arrived  at  by 
a  process  which  constituted  it  a  quotient  or  illegal  verdict, 
llirmivaham  Ry..  L.  tt  P.  Co.  v.  demons,  160. 

3.  Construction  and  interpretation  of  laws  of  benefit  order  by  its  of' 

fleers;  not  binding  on  courts  or  members  of  order. — The  deci- 
sions of  a  benefit  order,  or  of  its  officers,  has  no  binding  ef- 
fect on  the  members  or  tnelr  beneficiaries,  and  the  construc- 
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tion  given  to  any  of  the  provisions  of  a  contract  of  insurance 
by  the  officers  of  the  society  is  not  binding  on  the  courts, 
and  the  members  are  not  bound  by  any  acts,  which  may  have 
been  done  by  them  under  such  a  construction.  Evidence 
showing  such  decisions  and  interpretations  is  properly  ex- 
cluded.— Money  r.  Monk,  175. 

4.  Evidence;  when  that  relating  to  family  relations  and  surround- 

ings of  intestate  is  admissible.— Where  an  issue  in  a  case  Is 
whether  or  not  defendant  was*  a  member  of  intestate's  fam- 
ily, evidence  relating  to  the  family  relations  and  surround- 
ings, the  exercise  of  dominion  and  control  by  the  intestate 
over  the  household,  of  which  defendant  was  one,  and  the 
ownership  of  the  house  in  which  they  resided  as  one  and  the 
same  family,  is  pertinent  to  show  that  defendant  was  a  mem- 
ber of  intestate's  family  and  that  intestate  was  the  head 
thereof,  and  is  properly  admissible. — Ih.  175. 

5.  Defendant  may  show  his  right  and  title  to  thing  in  controversy. 

While,  as  a  rule,  the  plaintiff  has  to  rely  on  the  strength  of 
his  title  to  the  thing  in  controversy,  this  doctrine  does  not 
preclude  the  defendant  from  showing  a  right  and  title  there- 
to.—/6.  175. 

6.  Same;  case  at  bar. — In  an  action  by  the  heirs  at  law  of  an  in- 

testate to  recover  from  the  intestate's  step-son,  who  has  been 
named  as  beneficiary  in  a  benefit  certificate,  the  proceeds  of 
such  certificate,  the  application  of  membership  of  intestate, 
the  benefit  certificate  to  intestate's  wife,  who  was  also  de- 
fendant's mother,  the  surrender  after  her  death,  the  benefit 
certificate  of  defendant,  the  payment  of  assessments  by  the  in- 
sured and  the  proof  of  his  death,  relate  to  the  history  of  the 
insurance  contract  and  to  the  defendant's  right  and  title 
thereunder,  and  are  properly  admissible  in  evidence. — /b.  175. 

7  Action  by  passenger  against  street  railway;  evidence  of  number 

of  passengers  on  car,  xchen  admissible. — In  an  action  by  a 
passenger  against  a  street  railway  a  count  in  a  complaint 
which  ascribed  plaintiff's  injuries  to  the  "wanton  and  reck- 
less negligence"  of  defendant's  employees  in  charge  of  the  car 
on  which  plaintiff  was  a  passenger,  in  that  they  caused  the 
car  to  approach  and  cross  a  railroad  track  without  stopping, 
knowing  that  a  train  was  approaching  on  such  track  and  that 
it  would  probably  cross  defendant's  track  without  stopping 
and  that  there  would  be  a  collision  between  the  train  and  the 
car  and  that  the  probable  result  of  the  collision  would  be 
injury  to  the  passengers  on  the  car,  evidence  that  the  street 
car  was  at  the  time  crowded  with  passengers,  was  pertinent 
as  supporting  the  alleged  probability  and  the  employer's  ap- 
preciation of  it  that  passengers  would  be  injured  by  the  col- 
lision.— Birmingham  Ry..  L.  d-  P.  Co.  v.  Rutledge,  195. 

8  Same:  when  complaints  of  pain  by  injured  passenger  admissible. 

In  an  action  by  a  passenger  against  a  street  railway  for  in- 
juries caused  by  a  collision  between  the  car  on  which  plaintiff 
was  riding,  and  a  railroad  train,  complaints  of  pain  and  suffer- 
ing on  the  part  of  the  injured  passenger,  made  at  the  time 
the  injuries  were  received,  may  be  adduced  as  original  evi- 
dence.— lb.  195. 

9.  Same;  same;  case  at  bar. — In  such  a  case  it  is  competent;  for  a 
physician  to  testify  that  plaintiff  told  him  that  he  was  hurt 
internally  and  that  he  had  pains  in  his  hips  and  was  nervous. 

10  Same;  plaintiff  may  iralk  before  jury. — In  such  a  case  where  the 
evidence  tended  to  show  that  the  plaintiff  was  injured  in  the 
back  and  legs  as  a  result  of  the  collision  so  as  to  affect  his 
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ability  to  walk,  he  may  be  allowed  to  "walk  the  best  he  can" 
before  the  jury. — lb.  195. 

11.  Same:  evidence  of  injuries  to  sesual  organs. — In  such  a  case 

where  the  evidence  tended  to  show  that  the  plaintiff  received 
injuries  which  affected  his  sexual  organs,  he  may  testify  that 
he  **thinko  such  organs  are  no  good"  to  him. — lb.  195. 

12.  Same:  exami7iatio?i  of  witness. — Where  an  objection  is  sustained 

to  a  question  propounded  a  witness  and  such  question  is  after- 
wards answered,  there  is  no  error  of  which  the  excepting 
party  can  complain. — lb.  195. 

13.  Same;   cross-examination  of  witness. — Where  a   physician,   wit- 

ness for  defendant,  testified  that  he  was  sent  by  the  defendant 
to  see  plaintiff  after  his  injury,  the  plaintiff  may  bring  out 
on  cross-examination  what  the  defendant's  attorney  said  to 
him,  as  tending  to  show  a  bias  unfavorable  to  defendant. — lb. 
195. 

14.  Same:  exa.nirMtion  of  witness. — Where  a  witness  was  asked  to 

state  at  what  rate  of  speed  the  car  approached  the  railroad 
crossing,  his  answer  that  "it  would  be  hard  to  judge  that,  be- 
cause it  had  just  started  and  it  could  not  have  been  running 
fast,"  was  pioperiy  excluded,  as  being  the  witness'  conclu- 
sion.—ift.  195. 

15  Charge:  what  erroneous. — In  a  suit  by  a  passenger  against  a 
carrier  for  failure  to  carry  her  to  her  destination,  when  the 
undisputed  testimony  shows  that  she  left  the  car  in  which 
she  was  riding,  and  went  into  another  car,  which  was  left 
on  a  side  track  at  an  intermediate  station  with  her  in  it, 
and  the  plaintiff's  testimony  tends  to  show  that  both  the  con- 
ductor and  flagman  of  the  train  on  which  she  was  riding  in- 
structed her  to  make  the  change,  and  the  flagman  testifies 
that  he  gave  the  plaintiff  no  such  instructions,  and  had  noth- 
ing to  do  with  her  changing  cars,  and  the  conductor  is  not 
examined,  l)eing  dead,  it  is  error  to  instruct  the  jury  that 
"Unless  they  are  reasonably  satisfied  that  the  conductor  and 
flagman  told  plaintiff  to  get  in  the  wrong  car,  and  thus  was 
left,  then  they  must  return  a  verdict  for  the  defendant." — Rob- 
ertson V.  L.  tt  .V.  U.  H   Co.,  216. 

Id.  Evidence:  xchat  improper. — In  such  a  case,  the  plaintiff  cannot 
testify,  whether  any  one  was  left  except  herself,  or  who  was 
her  companion  on  the  trip,  or  whether  such  companion 
changed  cars  in  the  same  manner  as  she  did. — lb.,  216. 

17.  Same. — Nor,  in  such  a  case,  can  the  plaintiff  testify  that  a  night 
watchman  and  a  section  foreman  of  defendant,  who  had 
nothing  to  do  with  the  running  of  the  train,  saw  her  crying 
at  the  station  where  she  was  left,  and  after  she  had  told 
them  that  she  was  left,  did  nothing  to  assist  her. — lb.,  216. 

18  Same. — It   is  not  competent  to   prove  the  fact  that  the  plain- 

tiff was  a  witness  in  another  case  against  the  defendant,  in- 
volving a  charge  of  improper  conduct  against  the  same  con- 
ductor and  flagman,  as  indppendent  evidence  to  show  that  they 
willfully  or  maliciously  caused  her  to  be  left  short  of  her 
destination.—  //).,  216. 

19  Action  of  trespass  admissible  i>?  evidence  of  statement  given  by 

defendanVs  dcpuli/.-  \r\  an  action  of  trespass  to  recover  dam- 
ages for  the  wrongful  taking  of  mules,  where  it  is  shown  that 
at  the  time  of  the  alleged  taking,  the  defendant  was  sheriff 
of  the  county  where  the  trial  was  had,  and  that  in  obedience 
to  his  instructions,  one  of  his  deputies  went  with  an  oflftcer 
of  the  United  States  Army  to  which  the  mules  belonged,  for 
the  purpose  of  locating  said  mules,  and  defendant's  said  dep- 
uty and  the  army  officer  located  the  mules,  and  took  them  from 
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20  Evidence;  examination  of  witnesses. — In  the  examination  of 
the  plaintiff,  a  written  statement  signed  by  the  defendant's 
deputy  reciting  that  the  mules  were  talten.  and  to  which  he 
affixed  his  signature,  followed  by  the  abbreviation  "D.  S."  is 
admissible  in  evidence. — Fulgham  v.  Carter,  227. 

2L  Evidence;  what  admissible  in  forcible  entry  and  detainer. — Where 
in  a  suit  of  forcible  entry  and  detainer,  the  question  is  one  of 
actual  possession  and  the  plaintiff  a  corporation  is  relying  upon 
adverse  possession,  any  declaration,  by  an  authorized  agent, 
made  for  it  and  in  its  behalf  tending  to  show  that  it  did  not 
claim  the  land,  is  admissible  in  evidence  against  it. — Bailey  v. 
Blacksher,  254. 

28.  Conflict  in  evidence;  introduction  of  contradictory  staterrtents. 
In  a  prosecution  for  assault  with  intent  to  murder,  where  there 
is  conflict  in  the  evidence  as  to  who  was  the  aggressor,  it  is 
admissible,  after  laying  predicate,  to  prove  a  contradictory 
statement  of  the  pr-osecuting  witness  as  to  material  facts. 
Brown  v  State,  288. 

23.  Same;  same;  when  evidence  of  complaints  of  the  injured  person 

as  to  his  hurts  admissible. — In  an  action  against  a  carrier 
for  negligently  injuring  plaintiff's  intestate,  which  injuries 
are  alleged  to  have  resulted  in  death,  and  where  more  than 
eight  months  intervened  between  the  date  of  the  infliction  of 
the  injuries  and  the  death  of  the  intestate,  and  where  it  is 
a  question  of  fact  as  to  whether  the  said  death  was  the  result 
of  said  injuries  or  was  caused  by  disease,  evidence  of  de- 
ceased's complaints  of  hurts  attributable  to  the  alleged  negli- 
gence of  the  defendant  made  throughout  the  time  intervening 
between  the  infliction  of  the  injuries  and  the  death  are  prop- 
erly admitted  by  the  court  where  such  evidence  is  confined 
by  the  court  to  the  expressions  in  respect  of  current  condi- 
tions to  the  exclusion  of  narration  of  past  conditions  and  of 
the  causation  of  the  present  conditions  complained  of. — K.  C. 
M.  ii  B.  Ry.  Co.  V.  Matthews,  298. 

24.  Same:  evidence;  inability  of  deceased  to  perform  manual  labor 

after  he  was  hurt  admissible. — In  such  case  testimony  of  tho 
deceased's  wife  that  her  husband  was  never  able  to  do  any 
manual  labor  after  he  was  hurt  is  properly  admitted. — lb.,  298. 

25.  Action  of.  railroad  company  as  warehouseman;  admissibility  of 

evidence. — In  an  action  against  a  railroad  company  as  a 
warehouseman,  the  distance  which  the  plaintiff  lives  from  the 
depot  of  the  defendant  where  the  goods  were  stored,  is  Irrele- 
vant to  any  issue  involved,  and  therefore  testimony  as  to  such 
fact  is  inadmissible. — Sou.  Ry.  Co.  v.  Aldridge  cG-  Shelton,  368. 

26.  Trial  of  civil  case;  not  necessary  to  authorize  verdict. — In  the 

trial  of  a  civil  case,  it  is  only  necessary  in  order  to  authorize 
a  verdict  that  the  jury  should  be  reasonably  satisfied;  and 
therefore,  a  charge  which  instructs  the  jury  that  they  must 
be  satisfied  to  a  "reasonable  certainty,"  before  they  can  return 
a  verdict,  is  erroneous,  as  exacting  too  high  a  degree  of  proof. 
lb.  368. 

27.  Action  of  ejectment;  adrnissibility  of  evidence. — In  an  action 

of  ejectment  brought  by  the  purchaser  at  a  sheriff's  sale 
against  one  who  claims  under  a  mortgage,  it  is  contempt  for 
the  defendant  to  show  that  whatever  title  the  defendant  In 
execution  owned,  it  passed  from  him  before  the  levy  and  sale 
under  the  execution  to  plaintiff,  and  this  is  true,  although  the 
mortgage   was   as8igr.ed   after   the   suit   was    commenced,    in 
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which  the  judgment  was  recovered  upon  which  execution 
issued. — Carter  v.  Smithy  414. 

28.  Same:  same;  sufficiency  of  evidence. — In  such  cases  where  the 

evidence  shows  that  the  land  in  question  was  wild  and  un- 
cultivated land;  that  the  defendant  claims  under  a  deea;  pays 
taxes  thereon;  has  kept  trespassers  off  said  property,  and  has 
taken  tan  hark  therefrom,  it  cannot  be  said  that  the  plaln- 
tiff  is  shown  to  have  such  peaceable  possession  as  entitles  him 
to  relief.— /fand/e  d  Daughdrill,  490. 

29.  Action  against  railroad  company  for  breach  of  contract  of  af- 

freightment, admissible  in  evidence. — In  an  action  against  a 
railroad  company  to  recover  damages  for  the  breach  of  a  con- 
tract of  affreightment,  a  statement  and  a  certificate  made  by 
the  conductor  of  the  defendant  relating  to  a  transaction  that 
was  past,  having  reference  to  the  freight  shipped  over  the  de- 
fendant's line,  is  not  admissible  in  evidence  over  the  defend- 
ant's objection. — Seaboard  Air  Line  v.  Hubbard^  546. 

30  Action  upon  promissory  note;  insanity;  admissibility  of  evidence. 
Where  in  an  action  upon  a  promissory  note  by  an  endorsee  of 
said  note,  the  defendant  files  a  sworn  plea,  denying  that  the 
plaintiff  was  the  party  really  interested  in  the  note  sued  on, 
evidence  that  the  payee  of  the.  note  was  insane  at  the  time  he 
transferred  it,  is  competent  and  admissible,  and  it  is  error  for 
the  court  to  exclude  such  evidence. — Walker  v.  Winny  Jr.^ 
Admr.,  560. 

31.  Evidence;  when  motion  to  exclude  all  the  evidence  properly 
overruled. — A  motion  to  exclude  the  whole  of  a  witnesses' 
testimony,  is  property  overruled,  if  any  part  of  such  testi- 
mony is  relevant  and  admissible. — Barnwell  v.  Stephens^  609. 

32  Unlawul  detainer;  admissibility  in  evidence  of  deed. — In  an 
action  of  unlawful. detainer,  a  deed  to  the  plaintiff  is  admissi- 
ble to  show  the  extent  of  his  possession  to  the  premises  in 
controversy,  and  the  fact  that  such  deed  does  not  convey  all  of 
the  land  claimed  in  the  complaint,  Is  no  ground  for  its  ex- 
clusion.— 7&.  609. 

33.  Evidence;  motives  or  wishes  of  witness  inadmissible. — The  tes- 
timony of  a  witness  as  to  his  uncommunicated  motives, 
wishes  or  mental  intersts,  is  inadmissible. — lb.  609. 

?A.  Ejectment;  what  necessary  for  plaintiff  to  recdver;  relevancy 
of  deed  to  third  party. — In  an  action  of  ejectment,  in  order 
for  the  plaintiff  to  recover  he  must  show  that  he  had  title  at 
the  commencement  of  the  suit,  and  on  to  the  time  of  the  trial; 
and  therefore  a  deed  executed  by  the  plaintiff  prior  to  the 
institution  of  the  suit,  conveying  the  land  to  a  third  party, 
which  deed  was  regularly  acknowledged  and  recorded,  is  not 
subject  to  be  excluded  from  evidence  upon  the  ground  that  it 
wai  irrelevant. — Hottenberg  v.  Brown,  630. 

35.  Trover;  adrrhissibility  in  evidence  of  usury  in  mortgage  debt. 
In  an  action  of  trover  brought  by  a  mortgagee  to  recover 
damages  for  alleged  conversion  of  the  property  conveyed  in 
the  mortgage,  where  the  defendant  sets  up  the  defense  that 
he  had  a  lien  upon  the  property  in  controversy  by  reason  of 
a  mortgage  which  was  executed  prior  to  the  mortgage  to  the 
plaintiff,  but  which  was  not  recorded,  the  fact  as  to  whether 
the  plaintiff's  debt  secured  by  the  mortgage  was  tainted  wita 
usury,  is  a  material  inquiry,  and  testimony  tending  to  show 
that  there  was  usury  in  such  debt,  should  be  admitted  when 
offered  by  defendant. — Morris  v.  Bank  of  Attalla,  638. 

36  Evidence:  when  statement  not  the  conclusion  of  witness. — In 
an  action  against  a  railroad  company  to  recover  damages  for 
alleged  negligent  killing  of  a  horse,  where  the  owner  testifies 
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that  he  visited  the  place  of  the  accident  and  saw  marks  on  the 
ground  indicating  the  horse  had  been  dragged,  and  this  state- 
ment is,  on  motion  of  defendant,  excluded,  the  further  ques- 
tion propounded  to  the  witness  as  to  "How  great  a  distance 
had  this  something  been  pushed  or  dragged  along  the  track?" 
is  not  subject  to  the  objection  that  it  calls  for  the  conclusion 
of  the  witness  and  for  incompetent  testimony. — L.  d-  N.  R.  R. 
Co.  V.  Pearce,  680. 

37.  Color  of  title:  may  he  shoivn  by  void  deed;  exception. — While  as 

a  general  rule,  a  void  deed  is  admissible  in  evidence  to  show 
color  of  title  to  the  person  claiming  thereunder,  if,  however, 
the  deed  offered  is  void  because  of  the  uncertain  and  indefi- 
nite description  of  the  land  conveyed,  such  a  deed  would  not 
convey  color  of  title,  and  possession  under  it  would  be  limit- 
ed to  possessio  pedis. — Brannan  v.  Henry,  698. 

38.  Deed;  description  of  lands  conveyed;  latent  ambiguity. — Where 

the  description  of  lands  in  a  deed  is  by  Government  numbers, 
but  the  township  and  range  are  not  described  as  being  south 
or  north,  or  east  or  west,  and  in  the  county  where  the  land 
is  described  as  being  situated  there  are  townships  north  and 
south  bearing  the  same  number  as  that  designated  in  the  deed 
in  which  there  is  the  same  section  as  that  designated  in  the 
deed,  such  description  standing  alone  would  constitute  a 
patent  ambiguity,  which  could  not  be  relieved  by  parol  testi- 
mony of  what  was  intended  by  the  parties  to  be  -conveyed; 
but  where  in  such  deed  there  is  a  recital  that  the  lands  de- 
scribed therein  were  sold  for  the  payment  of  taxes  that  were 
due  from  one  M.  D.  M.,  the  owner  of  said  lands,  such  recital 
makes  the  description  set  forth  in  the  deed  a  latent  ambiguity 
and  authorizes  resort  to  competent  parol  evidence  in  aid  of 
the  description  set  forth  in  the  deed. — lb.  098. 

39.  Ejectment;  admissibility   of  evidence. — In   an   action   of  eject- 

ment, where  the  defendant  sets  up  the  defense  of  adverse  pos- 
session of  10  years,  it  is  competent  for  the  defendant  as  a  wit- 
ness in  his  own  behalf  to  testify  that  he  purchased  the  lands 
described  in  the  complaint  from  the  State  and  paid  a  certain 
sum  of  money  therefor,  and  that  he  immediately  went  into 
possession  of  such  lands,  and  has  remained  in  possession 
thereof  ever  since  said  purchase. — Ih.  698. 
il.     Ktrdkn  of  Proof. 

40.  Warehoiiseman ;  burden  of  proof  irhen  loss  of  goods  shown. — If 

a  warehouseman  fails  on  demand  to  deliver  goods  intrusted 
to  him,  or  does  not  account  for  such  failure,  prima  facie  neg- 
ligence will  be  attributed  to  him,  and  the  burden  of  proving 
the  loss  without  the  want  of  ordinary  care  is  devolved  upon 
him.—Sou.  Ry.  Co.  r.  Aldridgc  tl-  ^helt.Ln.  368. 

41.  Action  aqainst  common  carrier;  hvrden  of  proof.—ln  an  action 

against  a  coniTion  carrier  for  failure  to  safely  deliver  goods 
snipped  over  its  lines,  where  it  is  shown  that  the  defendant 
was  one  of  several  connectiTic:  carriers,  and  was  the  discharg- 
ing or  delivering  carrier,  and  the  contract  of  affreightment 
stipulated  that  the  liability  of  each  line  is  limited  to  loss  of 
Injury  occurring  on  its  line,  if  it  appear  that  the  goods  weic; 
In  sound  condition  when  received  by  the  initial  carrier,  and 
it  is  further  shown  that  upon  their  delivery  to  the  plaintiff 
they  were  in  a  damacred  condition,  the  burden  is  upon  the  de- 
fendant to  show  that  the  damage  or  injury  did  not  occur  while 
the  goods  were  in  its  posspssion  or  under  its  control,  as  a 
common  carrier. — Walter  r.  Ala.  Gt.  S(ou.  /*.  7?.  Co.,  474. 

Vol.  142. 
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III.     Opinion  and  EJxpert  TEvStimony. 

42.  Expert  testimony:  competeiicy  to  testify  as  to  condition  of  rail- 

road track.— A  witness  who  Is  shown  to  be  skilled  and  expe- 
rienced in  respect  of  track  conditions  and  track  constructions, 
is  competent  to  give  opinions  as  to  the  defective  and  unsafe 
condition  of  a  railroad  track. — Northern  Ala.  R,  R.  Co.  v. 
Shea,  119. 

43.  i^anie:  case  at  bar. — A  witness  who  had  had  long  experience  as  a 

brakeman,  whose  duties  had  to  do  with  the  regulation  of 
the  speed  of  the  train  under  the  varying  circumstances  inci- 
dent to  a  railway,  according  to  curve,  grade,  etc.,  is  qualified 
to  give  his  opinion  on  each  of  these  matters,  and  to  state 
that  a  train,  at  a  particular  time  and  place,  was  running  at  a 
dangerously  high  speed. — lb.  119. 

IV.     Parol  and  Writtkn. 

44.  Parol  evidence;   when  not   admissible. — Where   the   suit   is   for 

rent  under  a  written  lease,  and  the  only  plea  is  the  general 
issue,  it  is  not  competent  to  show  the  breach  of  a  patrol  agree- 
issue,  it  is  not  competent  to  show  the  breach  of  a  parol  agree- 
ment was  made  prior  to  or  contemporaneously  with  the  writ- 
ten lease,  the  evidence  would  violate  the  salutary  rule  against 
introducing  parol  evidence  to  alter  or  add  to  a  written  agree- 
ment, and  if  made  after  the  execution  of  the  lease,  it  was 
without  consideration.  Moreover  in  either  aspect  this  evi- 
dence would  not  be  admissible  under  the  plea  of  the  gen- 
eral issue  as  this  defense  could  only  be  raised  under  a  plea 
of  recoupment  or  set-off. — Morningstar  v.  Queens ^  186. 

V.       WkKIIT    and    SlFFIClENCY. 

4.5.  Proof  of  averment  in  complaint:  common  knowledge  of  jury. 
An  averment  in  a  complaint  that  "the  rails. were  insecurely 
fastened  to  the  cross  ties"  is  sufficiently  proved,  if  the  evi- 
dence shows  that  ties  were  rotten,  the  jurors  common 
knowledge  being  sufficient  to  afford  them  necessary  assurance 
that  rotten  wood  will  not  hold  a  rail  or  spike. — North  Ala.  R. 
R.  Co.  V.  Shea,  119. 

46.  Evidence:   ivhat  sustains  averment  of    complai?it. — Where    the 

complaint  described  the  leased  premises  as  "being  the  build- 
ing which  was  on  the  date  of  the  demise  of  the  property  oc- 
cupied by  R.  Seal  as  a  grocery  store,"  and  the  lease  which  is 
introduced  in  evidence  describes  the  property  as  "being  the 
building  which  is  now  occupied  in  part  by  R.  Seal  as  a 
grocery,  and  Johnson  Bros,  as  a  saloon,"  there  is  no  variance 
betwen  the  pleading  and  the  proof. — Morningstar  v.  Queens, 
186. 

47.  Safcffuords  of  a  ferry:   credibility  of  testimony. — Where  it   is 

shown  that  a  ferry  boat  di(\  not  have  a  rear  guard,  evidence 
to  the  effect  that  subsequent  to  the  accident,  the  ferry  own- 
ers did  install  a  rear-guard  is  not  admissible  to  prove  such 
installation  as  an  independent  abstract  fact,  but  is  competent 
on  the  fTOss-pxamination  of  defendants  themselves  after  they 
had  testified  that  tliere  was  no  occasion  for  such  safeguard  In 
a  properly  constructed  boat  and  that  it  was  not  customary 
to  have  such  rails  on  other  properly  equipped  and  operated 
ferryboats,  as  going  to  the  credibility  of  such  testimony, 
ferryboats,  as  going  to  the  credibility  of  such  testimony. 
Frier.wn  v.  Frazicr.  2VZ. 

48.  Wanton,   wilful  or  intentional  negligence:  insufficiency  of  evi- 

dence to  support  count  charging  same. — In  an  action  against 
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a  railroad  company,  the  affirmative  charge  should  be  given 
against  a  count,  charging  wanton,  willful  or  intentional 
negligence,  where  the  only  evidence  tending  to  support  same 
was  that  the  whistle  was  not  sounded  nor  the  bell  rung,  as 
the  train  approached  the  crossing  near  which  plaintiff  was 
injured.— y.  V.  d-  St.  L.  Ry.  Co.  v.  Harris,  249. 

49.  Injunction;   equity  jurisdiction;   evidence  relating   to   lease  of 

land. — Where  at  the  time  of  leasing  a  certain  tract  of  land, 
the  lessee  is  the  colonel  of  a  regiment  of  the  Alabama  Na- 
tional Guards,  and  the  lease  contract  is  made  to  the  lessee 
in  his  own  name,  and  thereafter  an  encampment  of  said  regi- 
ment Is  held  upon  the  leased  premises,  the  proof  of  the  fact 
that  the  lease  contract  was  made,  not  for  the  lessee  individ- 
ually, but  for  the  benefit  of  his  said  regiment,  and  that  it 
was  the  regiment's  lease,  and  not  the  lessee's,  can  be  made, 
if  at  all,  as  well  in  a  suit  at  law  by  the  lessee  against  the 
lessor  for  a  breach  of  contract  of  lease,  as  in  a  court  of 
equity;  and  the  necessity  of  making  such  proof  as  a  defence 
to  the  claim  of  the  lessee,  constitutes  no  ground  for  a  resort 
to  a  court  of  equity  by  the  lessor  for  the  purpose  of  enjoining 
an  action  at  law. — Cox  v.  O'Neal,  314. 

50.  Action   upon  promissory  note;   material  alteration  avoids  con- 

tract; evidence. — An  alteration  which  makes  a  promissory 
note  speak  a  language  different  in  legal  effect  from  that 
which  it  originally  spoke,  is  material,  and  when  made  by 
one  not  a  stranger  to  the  paper,  is  sufficient  to  avoid  the  con- 
tract as  to  all  parties  not  consenting  thereto;  and  in  an  action 
upon  such  note,  under  issues  properly  presented,  evidence 
tending  to  show  such  material  alteration  is  admissible. — Car- 
roll V.  Warren,  398. 

51.  Action  upon  a  note;  failure  of  consideration;  general  affirma- 

tive charge. — In  an  action  upon  a  promissory  note,  where  the 
defendant  pleads  a  failure  of  consideration,  to  which  special 
plea  the  plaintiff  files  a  special  replication,  and  there  was 
evidence  supporting  the  plea  setting  up  a  failure  of  considera- 
tion, and  there  was  no  evidence  introduced  by  the  plaintiff 
tQ^  prove  the  material  affirmance  of  his  replication,  the  defen- 
dant is  entitled  to  the  general  affirmative  charge,  and  it  is 
not  error  for  the  court  to  give  such  charge  at  defendant's 
request. — Jb.  398. 

52.  Trover;   elements   of  conversion;   when   sufficient   demand  not 

shown. — When  personal  property  has  been  placed  by  the 
owner  in  possession  of  another,  before  the  latter  can  be  guilty 
of  conversion,  the  evidence  must  show  that  a  demand  has 
been  made  by  the  owner  or  his  a^^ent,  for  the  return  of  the 
property,  and  that  the  holder  thereof  has  refused  to  surren- 
der the  same;  and  in  an  action  of  trover  for  the  wrongful 
conversion  of  such  property,  where  the  evidence  shows  that 
a  demand  was  made  for  its  return  by  the  attorney  who  insti- 
tuted the  suit,  and  such  demand  was  refused,  but  there  is  no 
proof  that  the  attorney  had  authority  from  the  ow^ner  of  the 
property  to  make  the  demand,  there  is  not  shown  such  a  de- 
mand of  the  property  as  will  authorize  the  recovery  in  an 
action  of  trover. — Jesse  French  Piano  Co.  v.  Johnston.  414. 
See  Criminal  Law,  Sub-Titi.k. 

FEES. 

1.  Mortgage;  stipulatioji  for  payment  of  attorney's  fee. — The  pro- 
vision contained  in  a  mortgage  that  the  proceeds  of  the  sale 
from  the  mortgage  should  be  devoted,  first,  to  the  payment 
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of  the  expenses  of  said  sale,  "including  a  reasonable  attorn- 
ey's fee  for  collecting  said  sum,  whether  by  foreclosure  of 
under  order  of  sale,  or  by  proceedings  in  court  or  otherwise," 
is  sufficient  to  authorize  the  allowance  of  an  attorney's  fee 
for  filing  a  bill  in  equity  to  foreclose  said  mortgage. — Langley 

V.  Andrews,  655. 

FERRY. 

1 .  Liability  of  owners  of  ferry  as  common  carrier. — Where  a  passen- 

ger on  a  ferry  boat  continues  in  immediate  charge  and  custody 
of  his  wagon  and  team  during  the  passage  on  a  ferry  boat  and 
assumes  to  control  the  team  during  the  passage  across  the 
river,  the  ferry  owners  are  not  liable  as  common  carriers  in 
respect  of  the  loss  of  his  property,  resulting  from  the  team 
backing  off  Into  the  river,  but  only  for  their  negligence  caus- 
ing that  disaster. — Frierson  v.  Frazier,  232. 

2.  Liability  of  owners  of  ferry;  contributory  negligence. — In  an  ac- 

tion against  ferry  boat  owners  to  recover  damages  for  the  loss 
of  team  backing  into  the  river,  where  the  issue  of  contribu- 
tory negligence  was  involved,  with  evidence  tending  to  support 
same,  a  charge  to  the  jury  that  "If  from  the  evidence  you  are 
reasonably  satisfied  that  the  defendant  was  guilty  of  negli- 
gence and  that  such  negligence  was  the  direct  cause  of  the 
injuries  complained  of,  your  verdict  should  be  for  plaintiff"  is 
improper.— 75.,  232. 

3.  Same;  liability  to  passenger  transported  free. — Where  no  charge 

or  compensation  is  made  or  to  be  made,  and  no  compensation 
is  to  be  exacted,  directly  or  indirectly,  for  the  transport  of 
plaintiff's  property,  and  this  is  so  understood  by  him  at  the 
time,  the  ferry  owners  are  liable  to  him  only  for  the  conse- 
quences of  gross  negligence. — lb.,  232. 

4.  finme:  where  transportation  without  fee  is  part  of  contract  for 

work. — If  the  plaintiff,  in  action  for  recovery  of  damages  for 
loss  of  team  while  crossing  river  on  ferry  boat,  has  a  contract 
for  work  with  the  owners  of  the  ferry  boat  and  the  customary 
money  fee  for  transportation  is  not  exacted  from  him  in  con- 
sequence of  the  fact  that  the  transport  was  being  made  in 
carrying  out  a  contract  for  work  which  he  had  with  that  com- 
pany and  the  pretermission  of  the  usual  charge  was  In  any 
sense  a  part  of  that  contract,  the  attempted  transport  is  not 
gratuitous  and  the  rights  of  the  plaintiff  are.  the  same  as  if 
regular  toll  had  been  exacted. — lb.,  232. 
5  Safe-guards  of  a  ferry;  credibility  of  testimony. — Where  it  is 
shown  that  a  ferry  boat  did  not  have  a  rear  guard,  evidence 
to  the  effect  that  subsequent  to  the  accident,  the  ferry  own- 
ers did  install  a  rear-guard  is  not  admissible  to  prove  such 
installation  as  an  independent  abstract  fact,  but  is  competent 
on  the  cro38-examination  of  defendants  themselves  after  they 
had  testified  that  there,  was  no  occasion  for  such  safeguard  in 
a  properly  constructed  boat  and  that  it  was  not  customany 
to  have  such  rails  on  other  prooerly  equipped  and  operated 
ferryboats,  as  going  to  the  credibility  of  such  testimony. — lb. 
232. 

FORCIBLE  ENTRY  AND  UNLAWFUL  DETAINER. 

1.  Color  of  title;  when  deed  admissible  as. — In  an  action  of  forci- 
ble entry  and  detainer,  the  plaintiff  after  offering  evidence, 
that  it  was,  prior  to  the  entry  of  the  defendant  on  the  lands 
in  controversy,  in  the  actual  possession  of  another  portion 
of  the  lands  described  in  a  deed  which  also  conveyed  the 
lands  in  dispute,  may  introduce  the  deed  in  evidence  as  color 
of  title. — Bailey  v.  Blacksher  Co.,  254. 
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2.  Same;  possession  under,  to  what  extends. — ^Mere  color  of  title 
does  not  draw  possession  to  one  who  is  not  in,  or  does  not 
take,  actual  possession  of  some  part  of  the  land  conveyed; 
but  possessio  pedis  of  any  part  of  the  land  conveyed,  in  law, 
is  held  to  be  actual  possession  of  the  entire  tract. — Ih.  254. 

3  Same;  possession  under,  requisites  of. — Possession  which  will 
entitle  a  plaintiff  in  an  action  of  forcible  entry  and  detainer, 
to  recover  must  be  such  title  that  if  continued  for  the  neces- 
sary period  would  vest  him  with  the  legal  title  as  against  the 
true  owner,  if  there  were  an  outstanding  title;  and  actual  pos- 
session of  part  of  the  premises  embraced  in  a  deed,  if  accom- 
panied by  disclaimer  of  title  and  possession  and  ownership 
as  to  a  part  not  actually  occupied,  does  not  extend  possession 
under  the  deed  to  the  portion  as  to  which  there  is  a  disclaimer. 
Ih.  254. 

4.  Evidence;  what  admissible  in  forcible  entry  and  detainer. — Where 
in  a  suit  of  forcible  entry  and  detainer,  the  question  is  one  of 
actual  possession  and  the  plaintiff  a  corporation  is  relying 
upon  adverse  possession,  any  declaration,  by  an  authorized 
a;?ent,  made  for  it  and  in  its  behalf  tending  to  show  that  it 
did  not  claim  the  land,  is  admissible  in  evidence  against  it. 
lb.  254. 

5  General  charge; when  improper. — Where  the  plaintiff  in  a  forci- 
ble entry  and  detainer  suit,  in  order  to  establish  possession 
of  the  part  of  land  in  dispute,  shows  actual  possession  of  an- 
other part  of  said  land  conveyed  by  a  deed,  and  there  is  evi- 
dence tending  to  show  that  while  holding  actual  possession 
under  the  deed  of  part  of  the  land  conveyed,  there  was  a  dis- 
claitner  of  ownership  and  title  as  to  the  part  in  dis- 
pute, the  general  charge  in  favor  of  plaintiff  should  not  be 
given,  but  it  should  be  left  to  the  jury  to  decide  whether 
plaintiff  had  possession  of  the  disputed  lands. — Ih.  254. 

6.  Unlawful  detainer;  pi.ssession   by  tenant. — Where  a  tenant,  who 

is  in  possession,  attorns  to  one  who  claims  the  ownership  of 
the  property,  the  person  to  who.n  he  has  so  attorned,  can 
maintain  an  action  of  unlawful  detainer  against  such  tenant 
for  his  holding  over  after  the  termination  of  the  term  of  his 
lease. — Barnwell  v.  Stephens,  609. 

7.  Same;  tenant  at  will;  necessity  for  terminating  tenancy. — Where 

one  is  in  possession  of  land  as  a  tenant  at  will  of  the  owner, 
before  the  owner  can  maintain  an  action  for  unlawful  de- 
tainer, he  must  give  notice  to  the  tenant  of  his  desire  and  in- 
tention to  terminate  the  tenancy,  and  then  must  make,  after 
sucli  notice,  a  written  demand  for  the  delivery  of  the  posses- 
sion of  the  land;  and  in  such  an  action  where  there  is  no 
proof  showing  a  termination  of  the  defendant's  possessory 
interest,  he  is  entitled  to  the  general  affirmative  charge. 
Ih.  609. 

8.  Unlawful   detainer;   sufficiency   of   written   demaiid   for  posses- 

sion by  attorney  of  landlord. — While  the  statute  gives  the 
agent  or  attorney  of  a  landlord,  the  authority  to  make  a 
written  demand  upon  the  tenant  for  delivery  of  possession, 
before  such  a  landlord  can  maintain  an  action  for  unlawful 
detainer,  it  must  be  shown  by  the  evidence  that  the  attorney 
who  makes  the  demand  was  in  fact  at  the  time  it  was  made, 
the  attorney  of  the  landlord;  and  the  subsequent  bringing  of 
the  suit  by  an  attorney  does  not  create  the  presumption  that 
he  was  the  landlord's  attorney  at  the  time  the  written  de- 
mand was  made. — lb.  G09. 

9.  Unlawful   detainer:   adnn.isibility    in    evidence   of  deed. — In   an 

action  ol  unlawful  detainer,  a  deed  to  the  plaintiff  is  admissi- 
ble to  show  the  extent  of  his  possession  to  the  premises  in 
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controversy  ,and  the  fact  that  such  deed  does  not  convey  all  of 
thi^  land  ilaimed  in  the  complaint,  is  no  ground  for  its  ex- 
clusion.—75.  609. 
10.  Unlawful  detainer;  statute  of  limitation. — In  an  action  of  un- 
lawful detainer,  where  it  is  shown  that  the  defendants  at- 
torned to  the  plaintiffs  within  three  years  prior  to  the  bring- 
ing of  the  suit,  the  statute  of  limitation  of  three  years  is 
not  available  to  the  defendant.— /b.  609. 

FRAUDULENT  CONVEYANCES. 

1.  Fraudulent  conveyances;  sale  of  property  hy  partnership. 
Where  upon  the  dissolution  of  a  partnership,  it  is  stipulated 
in  the  aerreement  providing  therefor  that  one  of  the  parties 
should  take  the  partnership  property  and  pay  the  partnership 
debts,  and  after  delivery  of  the  partnership  property  to  him, 
said  partner,  so  assuming  the  debt,  makes  a  fraudulent  sale 
of  said  property,  such  property,  in  the  hands  of  the  fraudu- 
lent vendee,  is  liable  to  the  payment  of  the  partnership  debts, 
and  can  be  subjected  thereto  by  creditors  of  the  partnership. 
Schuarz,  R  d-  Co.  v.  Bailey,  4;>9. 

GUARDIAN  AND  WARD. 

1.  Guardian  and  ward;  jurisdiction  of  probate  courts  and  of  chan- 

cery courts. — The  jurisdiction  of  the  probate  courts  and  courts 
of  chancery  are  concurrent  in  matters  of  guardianship,  and 
the  ward  has  an  unqualified  right  of  electing  the  forum  In 
which  he  will  seek  a  settlement  of  the  guardianship. — Mat- 
theivs  V.  Mauldin,  ACA. 

2.  I^ame;  when  final  settlement  in  probate  court  void. — When  final 

settlement  made  in  the  probate  court  by  a  guardian  before 
his  resignation  or  removal,  and  during  the  minority  of  the 
ward   is  void  for  want  of  jurisdiction  of  said  court. — lb.  434. 

3.  Liability  of  different  sets  of  sureties  on  guardian's  bond. — A  bill 

by  a  ward  against  the  guardian  and  several  sets  of  sureties 
on  his  bond  is  not  bad  on  the  ground  for  misjoinder,  and 
multifariousness. — fb.  434. 

4  F)ame:  execution  of  bond. — A  guardian's  bond  executed  by  the 
bondsmen  and  not  by  the  guardian  is  good  as  a  common  law 
liability.— 7ft.  434. 

5.  ,^ame;  liahilttp  of  sureties  on  the  fir,it  bond. — The  sureties  on 
the  old  bond  of  the  guardian  are  liable  for  any  devastavit 
prior  to  their  release  on  the  approval  of  the  new  bond. — lb.  434. 

6      ^ame;  liability  of  new  bondsmen. — The  sureties  on  a  new  bond 
of  a  guardian  are  liable  on  said  bond  for  misappropriations 
by  the  guardian  before  the  making  of  a  new  bond  upon  the 
ground  of  the  guardian's  obligation  to  make  a  true  account. 
7ft.  434. 

HEIRS. 

1.  Significance  of  term  ''bodily  heirs.''  when  used  in  conveyance. 
Where  a  conveyance  is  made  to  a  person  and  her  "bodily 
heirs,"  such  instrument  conveys  to  such  person  a  fee  simple 
in  the  lands  conveyed,  unless  a  contrary  intention  on  the 
part  of  the  grantor  appear  on  the  face  of  the  instrument. 
Edins  V.  Murphree.  617. 

2  ^o»,,^._The  words  *'bodily  heirs,"  in  their  ordinary  legal  sig- 
nificance, are  taken  to  mean  the  issue  of  the  body  of  a  person 
in  all  generations  to  the  end  of  time,  rather  than  as  meaning 
"children."  a?  the  first  generation  of  issue  of  such  person's 
body. — 76.  617. 
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1.  Indictment  for  abandoning  family;  wife  competent  witness. — The 
statute  making  the  wife  a  competent  witn&ss  against  her  hus- 
band under  an  indictment  for  abandoning  his  family  (Acts 
1903,  p.  32),  is  not  an  ex  post  facto  law  within  the  meaning 
of  the  constitutional  provision. — Wester  v.  State,  56. 

3.  Title;  husband  and  wife. — When  there  is  a  controversy  as  to 
whether  property  belongs  to  the  husband  or  to  the  wife,  the 
possession  of  the  husband  is  not  adverse  to  the  wife,  and  such 
possession  is  not  evidence  of  the  husband's  title. — Anglin  v, 
Thomas,  264. 

3.  Same;  same;  repetition  of  charges. — A  charge  setting  forth  above 

principle,  is  not  a  mere  repitition  of  a  charge  that  "the  posses- 
sion of  the  husband  is  the  possession  of  the  wife  when  the 
title  to  the  property  is  shown  to  be  in  the  wife/'  as  said  last 
quoted  charge  ignores  the  consideration  that  the  husband's 
possession   is  not  evidence  against  the  wife's  title. — lb.  264. 

4.  Husband  and  wife;  power  of  wife  to  alienate  lands,  includes 

power  to  mortgage. — The  general  power  of  a  married  woman 
to  alienate  her  lands  with  the  assent  and  concurrence  of  her 
husband,  as  conferred  by  the  act  approved  Feb.  28th,  1887, 
**To  define  the  rights  and  liability  of  the  husband  and  wife,' 
confers  upon  a  married  woman  the  unlimited  power  of  alien- 
ation, so  far  as  the  character  of  the  conveyance  is  concerned, 
and  includes  the  power  to  execute  a  mortgage  or  deed  of 
trust  to  secure  her  debts. — Collier  v.  Alexander,  422. 

5.  Husband  and  wife;  res  adjudicata  as  to  mortgage  being  given  to 

secure  husband*s  debt. — Where  in  a  suit  in  equity  one  of  the 
issues  involved  is  whether  a  mortgage  executed  by  a  married 
woman,  conveying  her  separate  property,  was  given  to  secure 
the  debt  of  her  husband,  and  in  the  decree  rendered  it  was 
ascertained  that  said  mortgage  was  not  given  to  secure  the 
husband's  debt,  such  question  becomes  res  adjudicata  as  be- 
tween the  mortgagor  and  persons  claiming  under  the  mort- 
gage; and  the  fact  that  such  decree  was  appealed  from  and 
was  pending  at  the  time  of  an  action  of  ejectment  for  the 
lands  included  in  the  mortgage,  but  was  not  superseded,  does 
not  authorize  the  introduction  in  the  ejectment  suit  of  evi- 
dence touching  the  issue  as  to  whether  the  mortgage  was 
given  to  secure  the  husband's  debt,  which  was  adjudicated 
by  the  decree  in  the  chancery  court;  but  a  record  of  the  pro- 
ceedings in  bald  chancery  suit  Is  admissible  in  evidence. — lb. 
422. 

6.  Deposit  of  money  in  bank  by  husband  in  Jiame  of  wife;  when 

cannot  be  drawn  out  by  wife. — Where  a  husband  deposits 
money  in  a  bank  in  the  name  of  his  wife,  receiving  a  book 
showing  that  an  account  was  opened  In  the  name  of  the 
wife,  and  that  she  was  credited  with  the  amount  of  the  de- 
posit, and  at  the  same  time  he  delivered  to  the  bank  a  signa- 
ture card  which  contained  the  direction  in  the  name  of  the 
wife,  that  in  the  payment  of  funds  and  other  transactions  the 
signature  to  be  recognized  by  the  bank  was  the  name  of  the 
wife  per  the  husband  making  the  deposit,  upon  the  death  of 
said  husband,  the  wife  cannot  draw  out  the  money  remaining 
on  deposit  on  check  bearing  her  signature,  nor  can  she  rfe- 
cover  such  money  in  a  suit  against  the  bank. — First  National 
Bank  of  Montgomery  v.  Taylor,  456. 
/.  Divorcb;  when  will  not  be  granted  on  grounds  of  insanity. 
Where  a  bill  is  filed  by  a  husband  praying  for  a  divorce  from 
his  wife  uron  the  ground  of  her  insanity,  and  it  is  shown 
that  prior  to  the  filing  of  the  bill  complainant  and  defendant 
Vol  142. 
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had  been  married  for  33  years  and  that  soon  after  the  marriage 
the  complainant  had  notice  of  the  conditions  upon  which  it 
was  sought  to  predicate  insanity,  it  is  proj)er  for  the  court 
to  decline  to  grant  the  divorce;  the  complainant  having  waited 
too  late  to  proceed  in  the  premises. — Price  v.  Pricey  631. 

8.  Action  of  assumpsit;  when  plaintiff  entitled  to  recover  for  ser- 

vices of  wife. — In  an  action  brought  by  plaintiff  to  recover  an 
amount  alleged  to  be  due  for  services  as  a  teacher — where  de- 
fendant sets  up  the  fact  that  plaintiff  during  part  of  the  time 
alleged  to  have  been  covered  by  such  services,  was  sick 
and  the  evidence  tended  to  show  that  during  such 
time  the  wife  of  plaintiff  taught  for  him,  and  it  is  open  to  the 
jury  to  find  that  the  defendant  accepted  the  services  of  the 
wife  in  lieu  of  the  plaintiff,  it  is  error  for  the  court  to  instruct 
the  jury  that  they  could  not  find  for  the  plaintiff  for  services 
rendered  by  his  wife. — Sou.  Ind.  Ins.  v.  Hellier,  686. 

9.  Same;  same. — In  such  an  action  where  one  of  the  items  of  the 

account  sued  on  was  the  salary  earned  by  plaintiff's  wife,  and 
the  plaintiff  testified  that  the  salary  earned  by  his  wife  dur- 
ing such  time  belonged  to  him,  the  credltability  of  such  evi- 
dence wa>  a  question  for  the  jury,  and  it  would  be  error  to 
instruct  the  jury  that  the  plaintiff  could  not  recover  anything 
for  the  salary  promised  to  be  paid  his  wife. — ^Jb.  686. 

INJUNCTION. 

Ske  Ciianckky  SrB-TiTi.K. 

INSANITY. 

1.  Insanity;  contracts  of  insane  persons  absolutely  void. — In  this 

state,  a  contract  of  an  insane  person,  whether  it  be  a  deed  or 
any  other  form  of  contract,  and  whether  written  or  resting  in 
parol,  is  absolutely  void;  and  therefore  a  party  contracting 
with  an  insane  person  takes  no  benefit  under  such  contract,  nor 
acquires  any  title  to  property  obtained  by  virtue  of  such  con- 
tract.— Waikcr  v.  Winn,  Jr.,  Admr.,  560. 

2.  Insanity;  endorsement  of  promissory  note  by  payee  who  is  in- 

sane, void,  and  confers  no  right  upon  endorser. — ^The  endorse- 
ment of  a  promissory  note  by  the  payee  therein  who  is  insane, 
is  void  and  confers  no  right  upon  the  endorser;  and  in  an  ac- 
tion by  the  endorsee  upon  a  note  so  endorsed  against  the  maker 
thereof,  the  insanity  of  the  payee  and  endorser  at  the  time  of 
the  endorsement  and  transfer,  is  a  valid  defense  and  can  be 
interposed  to  the  maker. — Ih.  560. 

?i  Action  upon  promissory  note;  insanity;  admissibility  of  evidence. 
Where  in  an  action  upon  a  promissory  note  by  an  endorsee  of 
said  note,  the  defendant  files  a  sworn  plea,  denying  that  the 
plaintiff  was  the  party  really  interested  in  the  note  sued  on, 
evidence  that  the  payee  of  the  note  was  insane  at  the  time  he 
•  transferred  it,  is  competent  and  admissible,  and  it  is  error  for 
the  court  1o  exclude  such  evidence. — lb.  560. 

1.  Divorce;  tohen  will  not  be  granted  on  grounds  of  insanity. 
Where  a  bill  is  filed  by  a  husband  praying  for  a  divorce  from 
his  wife  upon  the  ground  of  her  insanity,  and  it  is  shown 
that  nrior  to  the  filine:  of  the  bill  complainant  and  defendant 
had  been  married  for  33  years  and  that  soon  after  the  marria*?" 
the  complainant  had  notice  of  the  conditions  unon  which  it 
was  Fought  to  predicate  insanity,  it  is  proper  for  the  court 
to  decline  to  grant  the  divorce;  the  complainant  having  waited 
too  late  to  proceed  in  the  premises. — Price  v.  Price,  631. 
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1.  Construction  and  interpretation  of  laws  of  benefit  order  l>y  us  of- 

ficers: not  binding  on  courts  or  members  of  order. — The  deci- 
sions of  a  benefit  order,  or  of  its  officers,  has  no  binding  ef- 
fect on  the  members  or  their  beneficiaries,  and  the  construc- 
tion given  to  any  of  the  provisions  of  a  contract  of  insurance 
by  the  officers  of  the  society  is  not  binding  on  the  courts, 
-  and  the  members  are  not  bound  by  any  acts,  which  may  have 
been  done  by  them  under  such  a  construction.  Evidence 
showing  such  decisions  and  interpretations  is  properly  ex- 
cluded.— Morey  v.  Monk,  175. 

2.  Same;  same;  same:  case  at  bar. — In  an  action  by  the  heirs  at  law 

of  an  intestate  to  recover,  from  the  step-son  of  such  intestate, 
the  amount  paid  by  a  benefit  society  to  such  step-son,  on  an  In- 
surance policy  in  such  society,  where  the  laws  of  the  State  and 
the  rules  of  the  order,  at  the  time  the  policy  was  issued,  re- 
quired that  the  beneficiary  be  either  a  "member  or  members 
of  his  family,  blood  relations  or  person  or  persons  dependent 
on  him"  the  ruling  of  the  trial  court  as  to  the  facts,  and  the 
soundness  of  his  conclusions  and  judgment,  where  same  are 
not  shown  by  the  bill  of  exceptions  and  exception  shown  to 
have  been  taken  thereto,  are  presumed  to  have  been  correct, 
unless  based  on  evidence  improperly  admitted. — lb.  175. 

3.  Same:  case  at  bar. — In  an  action  by  the  heirs  at  law  of  an  In- 

testate to  recover  from  the  intestate's  step-son,  who  has  been 
named  as  beneficiary  in  a  benefit  certificate,  the  proceeds  of 
such  certificate,  the  application  of  membership  of  intestate, 
the  benefit  certificate  to  intestate's  wife,  who  was  also  de- 
fendant's mother,  the  surrender  after  her  death,  the  benefit 
certificate  of  defendant,  the  payment  of  assessments  by  the  in- 
sured and  the  proof  of  his  death,  relate  to  the  history  of  the 
insurance  contract  and  to  the  defendant's  right  and  title 
thereunder,  and  are  properly,  admissible  in  evidence. — lb.  175. 

4.  Pleading  and  practice:  what  plea  insufficient. — A  plea  filed  to 

a  complaint  upon  a  fire  insurance  policy  which  merely  alleges 
that  the  plaintiff  ought  not  to  recover  in  the  action  upon  the 
contract  sued  on  by  reason  of  anything  alleged  in  the  com- 
plaint is  demurrable  because  it  neither  denies  nor  confesses 
and  avoids  the  allegations  of  the  complaint. — Cont.  Ins.  Co.  v. 
Parks,  650 

5.  Same;  same:  pleas  alleging  conclusioiis  of  law  and  not  state- 

m»ent  of  facts. — In  an  action  upon  a  fire  insurance  policy  a 
plea  alleging  that  in  and  by  the  terms  of  the  policy  it  is  pro- 
vided that  the  contract  may  be  cancelled,  and  that  in  accord- 
ance with  the  terms  of  the  policy  in  regard  to  cancellation 
the  said  policy  was  cancelled  by  the  defendant  before  the  loss 
occurred,  merely  alleges  the  conclusions  of  the  pleader 
and  is  demurrable  for  failing  to  set  out  the  terms  of 
the  policy  sued  on  so  that  the  court  could  determine  the  right 
of  defendant  to  cancel  and  thereby  terminate  its  liability 
thereon. — Jb.  650. 

6.  Same:  same. — A  plea  alle^ring  that  defendant  did  not  issue  any 

policy  to  plaintiff  but  that  it  did  issue  one  to  plaintiff's  hus- 
band which  Rubseoueptiy  was  cancelled  and  surrendered  is  a 
plea  of  non  est  factum  and  must  b«  sworn  to. — lb.  650. 

7.  Same:  same:  when  plea  insufficiently  alleges  notice  to  assured  of 

intention  to  cancel  policy. — In  an  action  unon  a  fire  insurance 
policy  one  of  defendant's  pleas  alleged  that  the  policy  was 
originally  issued  to  the  husband  of  the  plaintiff  and  loss  if 
any,  was  made  payable  to  R.  M.  as  mortgagee  as  his  interest 
might  appear.  That  afterwards  said  R.  M.  returned  said  policy 
Vol.  142. 
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to  defendant's  agent  and  had  same  changed  so  that  plaintiff 
became  the  assured  and  J.  M.,  the  wife  of  the  said  R.  M..  was 
named  a3  mortgagee  and  loss,  if  any,  made  payable  to  her  as 
such  mortgagee  as  her  interest  might  appear,  and  that  the 
said  J.  M.  then  took  possession  of  said  policy  and  it  was  not 
thereafter  in  the  possession  of  the  plaintiff.  That  by  the  terms 
of  said  policy  defendant  on  notice  for  the  space  of  five  days 
had  the  right  to  cancel  said  policy  and  that  subsequently  said 
defendant  did  give  notice  to  the  said  J.  M.  that  it  would 
cancel  said  policy  and  the  said  J.  M.  thereupon  surrendered 
said  policy  to  the  defendant  and  the  same  was  cancelled  by 
defendant  before  the  loss  occurred.  Held:  that  said  plea  is 
fatally  defective  in  failing  to  show  notice  to  the  assured  of 
defendant's  intention  to  cancel  the  policy.  Held  further,  that 
notice  to  the  mortgagee  would  not  be  sufficient  notice  to  en- 
title defendant  to  cancel,  but  such  notice  must  have  been  to 
assured. — lb.  650. 

8.  Same;  sanve:  right  of  Insurance  Company  to  cancel  policy  strict- 

ly construed  against  Company. — A  provision  in  an  insurance 
policy  reserving  to  the  insurer  a  right  to  cancel  same  is 
strictly  construed  and  the  conditions  imposed  upon  it  with 
respect  to  giving  notice  of  cancellation  must  be  strictly  per- 
formed.— Jh.  650. 

9.  Same:   same:   what   sufficient   notice  of   loss    to   an   insurance 

company. — Where  a  policy  of  insurance  provides  that  if  a 
fire  occur  the  insured  shall  give  immediate  notice  of  any  loss 
thereby  in  writing  to  the  company,  an  allegation  that  the 
insurance  company  had  actual  notice  of  the  loss  within  forty- 
eight  hours  after  the  fire  is  not  a  sufficient  allegation  of  notice 
by  the  insured. — lb.  650. 

10.  What  considered  not  a  waiver  of  provision  iii  policy  requiring 

notice  of  loss. — Where  a  policy  of  Insurance  provides  that  if 
a  fire  occurs  the  insured  shall  give  immediate  notice  of  any 
loss  thereby  in  writing  to  the  Company,  a  statement  by  the 
local  acrent  of  the  Company  to  the  assured  that  the  policy  had 
been  cancelled  before  the  loss  and  that  the  Company  denied 
liability  thereunder  does  not  constitute  a  waiver  by  defend- 
ant of  the  notice  required  by  the  policy  unless  the  agent  had 
authority  to  bind  the  Company  by  his  statement. — lb.  650. 

11.  Statutory    provision    that    Insurance    Company    belonging    to   a 

tariff  association  pay  penalty  not  u7iconstitutional. — Section 
2619  of  the  Code  of  Alabama  providing  that  in  case,  of  loss  an 
insurance  policy  issued  by  an  insurer  who  belonged  to  or  was 
a  member  of  or  in  any  wise  connected  with  any  tariff  asso- 
ciation or  such  like  thing  by  whatever  named  called,  etc., 
shall  be  construed  to  mean  that  the  assured  or  beneficiary 
thereunder  may  in  addition  to  the  actual  loss  or  damage  suf- 
fered recover  25  r^''  cent,  of  the  amount  of  such  actual  loss, 
any  provision  or  stipulation  to  the  contrary  In  the  policy  not- 
withstandine:  is  a  legitimate  exercise  of  the  police  power  of  the 
State.— /b.  650. 

12.  Same. — Such  statutory  provision  is  not  violative  of  the  consti- 

tutional provision  for  singling  out  particular  persons  or 
corporations  and  discriminating  against  them. — lb.,  650. 

13.  Same:  said  provision  applies  to  foreign  Insurance  Companies 

as  y^n  as  domestic. — The  fact  that  the  Insurer  happens  to  be 
a  foreicrn  corporation  does  not  render  the  provision  uncon- 
stitutional or  void  as  to  it. — lb.  650. 

14.  Same:  same:  insurance  companies  are  not  engaged  in  inter-state 

commerce. — Insurance   companies    organized    in    other   states 
50c 
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and  issuing  policies  in  this  State  are  not  engaged  in  inter- 
state commerce,  nor  are  the  contracts  of  insurance  entered 
into  by  such  companies  in  this  State  inter-state  transactions. 
75.  650. 

15.  Authority  of  agent   to  waive  written  notice  provided  for  in 

policy;  when  such  authority  question  of  fact  for  the  jury. 
Where  the  local  agent  of  an  insurance  company  performs  acts 
at  various  times  not  expressly  conferred  by  the  instrument 
appointing  it  as  agent  and  such  acts  were  recognized  by  the 
principal  as  within  the  authority  of  the  agent  and  were  not 
repudiated  by  it,  it  is  a  question  of  fact  for  the  jury  to  de- 
termine whether  or  not  the  agent  had  authority  to  waive 
for  defendant  company  a  provision  in  the  policy  requiring 
written  notice  of  loss  to  be  given  immediately  after  a  fire 
occurred. — Ih.  650. 

16.  Same;  what  sufficient  waiver  of  notice. — If  the  local  agent  had 

authority  to  bind  its  principal  a  distinct  denial  of  defendants 
liability  because  the  policy  had  been  cancelled  would  be  a 
waiver  of  notice  and  proof  of  loss  required  of  the  assured 
by  the  policy. — lb.  650. 

JUDGMENTS  AND  DECREES. 

1.  Jurisdiction  of  circuit  and  city  courts;  when  judgment  for  tess 
than  limit  of  jurisdiction,  suit  should  be  dismissed. — Where, 
in  an  action  of  assumpsit  brought  in  the  circuit  or  city  court 
to  recover  $100.00,  the  verdict  and  judgment  are  for  $13.50, 
and  the  amount  claimed  was  not  reduced  by  reason  of  a  set- 
off successfully  made  by  the  defendant,  said  judgment,  be- 
ing below  the  minimum  amount  of  the  court's  jurisdiction, 
should,  upon  motion  made  by  defendant,  be  set  aside  and  the 
suit  dismissed,  (Code,  Sec.  ZZl^.)— Smith  v.  Allen,  148. 

2  Filing  of  claim  against  insolvent  estate;  applies  to  judgments 
against  intestate  and  not  to  judgments  against  administrator. 
The  requirement  of  section  306  of  the  Code,  that  all  claims 
against  an  estate  which  has  been  declared  insolvent  must  be 
filed  within  six  months  from  the  declaration  of  insolvency 
applies  to  judgments  rendered  before  such  decree  of  Insolvency 
against  the  intestate,  and  not  to  those  judgments  rendered 
against  the  administrator. — Woodal  v.  Wright,  205. 

3.  Declaration  of  insolvency  as  defense  by  administrator's  sureties 

against  judgment  rendered  previously  to  such  declaration, 
{Acts  1898-99,  p.  85). — In  an  action  against  an  administrator's 
bondsmen  to  recover  a  judgment  against  such  administrator, 
a  plea  relying  on  the  fact  that  the  intestate's  estate  had  been 
declared  insolvent,  since  the  rendition  of  such  judgment,  pre- 
sents an  immaterial  issue. — lb.,  205. 

4.  Judgment  against  administrator;  bondsmen  not  estopped  thereby 

from  denying  want  of  assets. — The  sureties  on  an  administra- 
tor's Dond  are  not  estopped  by  a  judgment  against  such  ad- 
ministrator, in  action  against  them  to  recover  the  amount  of 
such  judgment,  from  denying  that  the  administrator  had 
come  into  the  possession  of  assets  with  which  to  discharge 
the  indebtedness. — lb.,  205. 

6.  Same;  same;  defective  plea. — A  plea  by  his  bondsmen  which 
avers  only  that  sufficient  assets  did  not  come  into  the  posses- 
sion of  the  administrator  to  pay  the  judgment  against  him,  is 
defective.— 15.,  205. 

6.  Judgment;  amendment  nunc  pro  tunc. — ^Where  a  judgment  is 
amended  nunc  pro  tunc,  an  execution  issued  upon  said  judg- 
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ment  properly  recites  the  date  of  the  original  judgment  as  the 
date  of  the  rendition  of  the  judgment  on  which  it  was  issued: 
and  such  an  execution  is  admissible  in  evidence  in  an  action 
of  ejectment  by  the  purchaser  at  a  sale  under  said  execution 
lo  recover  the  lands  so  sold. — Carter  v.  Smith,  414. 

7.  Action  upon  a  judgment:  sufficiency  of  complaint. — In  an  ac- 
tion upon  a  judgment,  the  complaint  is  sufficient  if  it  sets 
forth  the  court  by  which  the  judgment  was  rendered,  the 
place  at  which  the  court  was  held,  the  names  of  the  parties, 
plaintiff  and  defendant,  the  date  of  its  rendition,  and  the 
amount  recovered;  and  it  is  not  necessary  in  such  a  com- 
plaint to  allege  any  particular  reason  for  bringing  the  action 
upon  the  judgment  theretofore  recovered,  other  than  that  It 
was  unpaid. — Kaufman  v.  Richardson,  430. 

8  Action  upon  a  judgment;  can  be  maintaiiied  within  a  year  and 
a  day. — An  action  can  be  maintained  upon  a  judgment  within 
a  year  and  a  day  from  its  rendition,  which  is  before  the  ex- 
piration of  the  time  after  the  rendition  of  the  judgment 
within  which  an  execution  could  be  issued  thereto  to  enforce 
it.— /b.  430. 

9.  Appeal;  when  takeji  from  decree  dismissing  hill. — Where  a  cause 

in  a  chancery  court  is  submitted  for  a  decree  upon  a  motion 
to  dismiss  for  the  want  of  equity,  and  upon  demurrers,  and 
the  chancellor  renders  a  decree  sustaining  the  motion  to  dis- 
miss the  bill  for  the  want  of  equity,  and  orders  that  the  bill 
be  dismissed  out  of  court,  such  decree  is  a  final  decree,  from 
which  an  aupeal  may  be  prosecuted  any  time  within  a  year 
from  its  rendition.— Schwarz,  R.  d  Co.  v.  Bailey,  439. 

10,  Judgment  of  Elmore  circuit  court;  invalidity  thereof. — A  judg- 

ment rendered  in  the  circuit  court  of  Elmore  county,  which  is 
convened  at  a  time  fixed  by  an  act  creating  the  15th  judicial 
circuit,  which  act  is  unconstitutional  and  void,  and  at  a  time 
different  from  that  fixed  by  law  prior  to  the  passage  of  said 
act,  is  void,  and  an  appeal  therefrom  will .  be  dismissed. 
Kidd  V.  Burke,  625.* 

J'JRISDICTION. 

1.  Jurisdiction  of  circuit  and  city  courts:  when  judgment  for  less 

than  limit  of  jurisdiction,  suit  should  he  dismissed. — Where, 
in  an  action  of  assumpsit  brought  in  the  circuit  or  city  court 
to  rer^over  $H'0.()o.  the  verdict  and  judgment  are  for  $13.50, 
and  the  amount  claimed  was  not  reduced  by  reason  of  a  set- 
off succer^sfully  made  by  the  defendant,  said  judgment,  be- 
ing below  the  minimum  amount  of  the  court's  jurisdiction, 
should,  upon  motion  made  by  defendant,  be  set  aside  and  the 
suit  dismibsed.  (Code,  Sec.  3315.) — Smith  v.  Allen,  148. 

2.  Justice  of  the  peace;  amendment  of  claim  so  as  to  hring  it  within 

the  jurisdiction  of  justice. — In  a  civil  suit  brought  before  a 
justice  of  the  peace,  the  plaintiff  may,  at  any  time  before  or  at 
the  time  of  the  rendition  of  judgment  remit  the  excess  of  his 
demand  over  and  a'bove  the  sum  for  which  justice  is  author- 
ized to  render  judgment,  so  as  to  bring  the  case  within  his 
jurisdiction. — M^ehh  d-  Stafjg  v.  McPherson,  540. 
3  Justice  of  the  peace:  want  of  jurisdiction  must  appear  in  face  of 
nrof-ecdings  on  appeal. — Where  the  question  of  the  want  of 
jurisdiction  in  a  justice  of  the  peace  to  render  a  judgment,  is 
raiFcd  in  the  circuit  court  in  proceedings  by  common  law  cer- 
tiorari to  vacate  the  judgment,  the  want  of  jurisdiction  must 
appear  upon  the  face  of  the  proceedings  filed  by  the  justice  in 
the  circuit  court  in  response  to  the  writ  of  certiorari;  and  in 
said  circuit  court  it  cannot  be  shown  that  the  record  recitals 
certified  by  the  justice  were  not  true. — Ih.  540. 
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1.  Justice  of  the  peace;  amendment  of  claim  so  as  to  bring  it  within 

the  jurisdiction  of  justice. — In  a  civil  suit  brought  before  a 
justice  of  the  peace,  the  plaintiff  may.  at  any  time  before  or  at 
the  time  of  the  rendition  of  judgment  remit  the  excess  of  his 
demand  over  and  above  the  sum  for  which  justice  is  author- 
ized to  render  judgment,  so  as  to  bring  the  case  within  his 
jurisdiction. — Wehh  d-  Stagg  v.  McPherson  Co.,  540. 

2.  Justice  of  the  peace.-  want  of  jurisdiciion  must  appear  in  face  of 

proceedings  on  appeal. — Where  the  question  of  the  want  of 
jurisdiction  in  a  justice  of  the  peace  to  render  a  judgment,  is 
raised  in  the  circuit  court  in  proceedings  by  comman  law  cer- 
tiorari to  vacate  the  judgment,  the  want  of  jurisdiction  must 
appear  upon  the  face  of  the  proceedings  filed  by  the  justice  in 
the  circuit  court  in  response  to  the  writ  of  certiorari;  and  in 
said  circuit  court  it  cannot  be  shown  that  the  record  recitals 
certified  by  the  justice  were  not  true. — Ih.  540. 

3.  Justice  of  the  peace;  common  Imv  certiorari;  judgment  cannot 

be  reyidered  against  sureties  on  certiorari  bonds. — The  statute 
which  provides  that  when  on  certiorari  the  judgment  is  af- 
firmed, judgment  must  be  rendered  against  the  sureties  on 
the  certiorari  bond,  as  well  as  the  principal  (Code  §  493),  ap- 
plied exclusively  to  statutory  certiorari;  and  when  a  bond  is 
given  for  common  law  writ  of  certiorari,  to  bring  up  to  the 
circuit  court,  the  proceedings  before  a  justice  of  the  peace, 
upon  the  affirmance  of  the  judgment,  it  Is  error  to  render  judg- 
ment against  the  surety  on  the  certiorari  bond. — lb.  540. 
JURY  AND  JURORS. 

1.  Presence  of  stenographer  m  grand  jury  room;  when  authorized. 

A  plea  in  abatement  setting  up  that  there  was  present  during 
the  examination  of  the  witnesses  before  the  grand  jury  which 
found  the  indictment,  a  stenographer,  duly  sworn  as  such  for 
the  grand  jury,  and  who  was  not  a  member  thereof,  is  bad  on 
demurrer,  the  act  of  December  10,  1900  (Acts  1900-01,  p.  308) 
authorizing  the  employment  of  a  stenographer  to  attend  before 
the  grand  jury. — ^mith  v.  State,  14. 

2.  Concurrence  of  grand  jurors;  when  shown. — Where  the  record 

shows  that  the  grand  jury  which  returned  the  indictment  was 
composed  of  seventeen  members,  a  plea  in  abatement,  that  one 
of  the  jurors  was  by  reason  of  extreme  deafness  incompetent 
to  hear  the  evidence,  is  bad  on  demurrer,  since  it  does  not  ap- 
pear that  sixteen  of  the  grand  jurors  did  not  hear  the  evidence 
and  vote  upon  it  to  find  the  indictment. — lb.,  14. 

3.  Indictment ;  invalid  when  preferred  by  grand  jury  at  a  time  not 

legally  held. — An   indictment  which  is  preferred  by  a  grand 
jury  organized  at  a  term  of  the  Circuit  Court  which  is  held 
at  a  time  not  authorized  by  law,  is  void,  and  will  not  support 
a  judgment  of  conviction. — Skinner  v.  State,  46. 
LACHES. 

1.  Laches;  constituents  thereof. — The  la-ches  which  will  deprive  a 

party  from  claiming  equitable  relief  is  the  intentional  failure 
to  resist  the  assertion  of  an  adverse  right;  and,  therefore, 
laches  cannot  be  imputed  to  one  who  is  ignorant  of  his  rights, 
and  for  that  reason  alone  fails  to  assert  them. — Mullen  f.  Wal- 
ton, 166. 

2.  Enforcement  of  express  trust;  when  laches  not  shown  to  exist; 

decedenVs  estate. — A  testator  who  left  surviving  him  a  wife 
and  a  minor  child  11  years  old,  provided  in  his  will  that  after 
a  specific  allowance  to  the  wife,  the  balance  of  his  estate  should 
Vol.  142. 


Digitized  byLjOOQlC 


INDEX.  789 

LACHES— Continued. 

be  divided  equally  between  his  wife  and  child,  and  also  pro- 
vided in  the  will  that  his  wife  should  have  the  care,  main- 
tenance and  education  of  his  child  and  for  that  purpose  he  gave 
to  the  wife  the  control  and  management  of  all  the  moneys 
of  his  child  under  his  will.  The  child  was  kept  in  ignorance 
of  the  provisions  of  her  father's  w-ill,  and  knew  nothing  of  the 
creation  of  the  trust  for  her  benefit.  At  different  times  the 
wife  of  the  testator  admitted  her  obligations  to  the  child. 
The  wife  of  the  testator  induced  the  child  to  go  and  live  in 
a  distant  State  with  her  aunts,  and  at  no  time  did  the  wife 
make  any  provisions  or  give  any  moneys  to  the  child  or 
her  aunts  for  her  benefit.  37  years  after  the  probate  of  the  will 
of  the  testator,  the  wife  died,  leaving  a  substantial  estate,  and 
left  a  will  which  was  invalid  because  not  witnessed.  By  this 
will  she  bequeathed  $1500  to  said  child  as  "her  rightful  por- 
tion.*' After  the  death  of  the  wife,  the  child,  upon  Investiga- 
tion, discovered  for  the  first  time  the  provisions  of  her  father's 
will,  and  then  a  lew  months  after  the  ascertainment  of  the 
facts  filed  a  bill  in  chancery  for  the  establishment  and  enforce- 
ment of  the  trust  created  by  her  father's  will  for  her  benefit 
and  for  an  accounting.  Held:  that  there  was  by  the  father's 
will  created  a  trust  for  the  benefit  of  the  child,  and  the  sur- 
viving wife  was  the  trustee,  and  that  by  reason  of  the  child 
having  been  kept  in  ignorance  of  her  rights,  she  was  not 
guilty  of  laches  which  would  deprive  her  from  seeking  in  a 
court  of  equity  the  establishment  and  enforcement  of  the  ex- 
press trust  in  her  behalf  as  against  the  estate  of  the  deceased 
wife.— Jb.  166. 
3.  Equitable  relief;  defendant  at  law  not  barred  after  judgment  ren- 
dered: laches. — A  defendant  in  a  suit  at  law  having  only  d 
purely  equitable  defense  to  the  cause  of  action  stated  In  the 
complaint,  is  not  barred  of  his  equity  by  the  mere  fact  that 
he  waits  to  file  his  bill  until  judgment  has  been  entered 
a£;ainst  him  in  the  suit  at  law,  and  such  delay  in  asking  for 
relief  in  a  court  of  equity  does  not  constitute  laches. — Hooper 
V.  Birchfleld,  138  Ala.  423,  overruled. — Humphries  v.  Adkins, 
517. 

LANDLORD  AND  TENANT 

1.  Unlaicful  detainer:  possession  by  tenant. — Where  a  tenant,  who 

is  in  possession,  attorns  to  one  who  claims  the  ownership  of 
the  property,  the  person  to  whom  he  has  so  attorned,  can 
maintain  an  action  of  unlawful  detainer  against  such  tenant 
for  his  holding  over  after  the  termination  o^the  term  of  his 
lease. — Barnwell  v.  Stephens,  609. 

2.  Same;  tenant  at  will:  necessity  for  terminating  tenancy. — Where 

one  ii  in  pojsfssion  of  land  as  a  tenant  at  will  of  the  owner, 
before  the  owner  can  maintain  an  action  for  unlawful  de- 
tainer, he  must  give  notice  to  the  tenant  of  his  desire  and  in- 
tention to  terminate  the  tenancy,  and  then  must  make,  after 
such  notice,  a  written  demand  for  the  delivery  of  the  posses- 
sion of  the  land;  and  in  such  an  action  where  there  is  no 
proof  showing  a  termination  of  the  defendant's  possessory 
intere.st.  he  is  entitled  to  the  general  afllrmative  charge. 
lb.  609. 

3.  Unlawful   detainer:   sufficiency  of   written   demand  for  posses- 

sion  by  attorney  of   landlord. — While  the  statute  gives  the 
agent  or  attorney   of  a   landlord,   the   authority   to   make  a 
written  demand  upon  the  tenant  for  delivery  of  possession, 
before  such  a  landlord  can  maintain  an  action  for  unlawful  . 
detainer,  it  must  be  shown  by  the  evidence  that  the  attorney 
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who  makes  the  demand  was  in  fact  at  the  time  it  was  made, 
the  attorney  of  the  landlord;  and  the  subsequent  bringing  of 
the  suit  by  an  attorney  does  not  create  the  presumption  that 
he  was  the  landlord's  attorney  at  the  time  the  written  de- 
mand was  made. — lb.  609. 

4.  Unlawful  detainer;  statute  of  limitation. — In  an  action  of  un- 
lawful detainer,  where  it  is  shown  that  the  defendants  at- 
torned to  the  plaintiffs  within  three  years  prior  to  the  bring- 
ing of  the  suit,  the  statute  of  limitation  of  three  years  is 
not  available  to  the  defendant. — Ih.  609. 

LEGISLATURE  AND  LEGISLATION. 

1.  Constitutional  law:  sufficiency  of  affidavit  accompanying  notice 

of  local  law. — An  aflSdavit  accompanying  the  notice  given  of 
the  intention  to  introduce  a  local  law  as  required  by  Section 
106  of  the  Constitution,  which  is  headed:  "State  of  Alabama, 
Walker  County,"  and  then  recites  that  before  the  oflBcer  cer- 
tifying the  affidavit  there  appeared  a  certain  named  person 
known  "to  be  the  editor  and  manager  of  the  Mountain  Eagle, 
a  newspaper  published  at  Jasper,  in  said  County,  who,  being 
duly  sworn,  deposes  and  says  that  the  attached  notice  was 
published  once  a  week  for  four  successive  weeks  in  said  news- 
paper before  the  making  of  this  affidavit,"  is  a  sufficient  affi- 
davit and  proof  of  notice. — Childers  v.  Shepherd,  385. 

2.  Same;  what  is  sufficient  spreading  of  notice  and  proof  upon  the 

Journal. — The  pasting  on  the  Journal  of  the  House  of  Rep- 
resentatives and  Senate  of  a  newspaper  clipping  which  con- 
tained the  publication  In  full  of  a  local  bill,  together  with  a 
typewritten  copy  of  the  affidavit  of  the  publisher  of  the  news- 
paper in  which  it  was  printed,  constitutes  a  spreading  of  no- 
tice and  proof  of  the  intention  to  introduce  such  local  bill  in 
the  Legislature,  upon  the  Journal  of  each  House,  in  compli- 
ance with  Section  106  of  the  Constitution.— /b.  385. 

3.  Same:  same. — Where  it  appears  from  the  Journal  of  each  House 

of  the  Legislature  that  there  was  a  Joint  resolution  on  the  last 
day  of  the  session  of  the  Legislature  which  authorized  the 
spreading  upon  the  Journal  of  each  House  of  the  proof  by 
affidavit  of  the  publication  of  all  local  bills  passed  by  the 
Legislature  at  that  session,  and  that  at  the  end  of  all  of  the 
proceedings  of  the  last  day  of  the  session,  as  set  forth  in  the 
Journal,  there  was  a  spreading  thereon  of  the  notices  and 
proof  of  notices  of  local  bills,  including  the  one  in  question, 
followed  by  a  recital  of  the  final  adjournment  of  the  Legis- 
lature, certified  by  the  presiding  officer  and  attested  by  the 
secretary  ^nd  clerk,  there  is  shown  a  sufficient  compliance 
with  the  provisions  of  Section  106  of  the  Constitution  relating 
to  such  local  bills, — lb.  385. 

4.  Constitutional  law;  Legislature  may  pass  act  to  take  effect  upon 

some  future  event.— The  Legislature  may  pass  a  valid  statute 
to  take  effect  upon  the  happening  of  a  future  event,  and  such 
statute  wiil  not  on  that  account  be  held  unconstitutional. — 
lb.  385. 

5.  Same:  same:  local  law.— A  valid  local  law  may  be  passed  by 

the  Legislature  to  take  effect  by  its  ratification  by  the  people 
of  the  county  or  district  to  be  affected  thereby. — lb.  385. 

LICENSES. 

1.  Constitutional  law:  engaging  in  busi7iess  of  emigrant  agent 
trithout  obtaining  license.— The  Act  of  the  Legislature,  ap- 
proved October  1,  1903.  "to  prohibit  emigrant  agents  from 
plying  their  vocation  within  the  State  without  first  obtaining 
Vol.  142. 
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a  license  therefor,"  is  not  violative  of  the  14th  amendment  of 
the  Constitution  of  the  United  States,  or  of  section  31  of  the 
Constitution  of  Alabama;  and  said  act  is,  therefore,  valid. — 
Kendrick  v.  State,  42. 

2.  Marriage;  when  license  not  properly  issued,  and  does  not  au- 

thorize solemnization  of  marriage. — While  the  statutory  duty 
of  a  Judge  of  probate  to  issue  marriage  licenses  is  ministerial, 
it  is  nevertheless  a  duty  involving  official  and  personal  dis- 
cretion, and  cannot  be  delegated  to  another  not  authorized  by 
statute  to  exercise  such  duty;  and  therefore,  where  marriage 
licenses  are  signed  in  blank  by  a  probate  judge,  and  delivered 
to  a  justice  of  the  peace  with  directions  to  till  In  the  blanks 
as,  occasion  may  arise,  the  issuance  of  such  licenses  by  the 
Justice  of  the  peace  filling  in  the  names  of  the  parties,  and 
date  of  its  issuance  does  not  constitute  a  valid  marriage  li- 
cense, and  furnishes  no  authority  for  the  solemnization  of  the 
marriage  between  the  parties  named  therein. — Hawkins  v. 
Hawkins,  571. 

3.  Sam^e:  invalid  when  without  license  not  followed  by  co-habita- 

tion.— A  marriage  solemnized  by  a  justice  of  the  peace  without 
a  valid  license,  and  which  is  not  followed  by  co-habitation,  is 
not  valid  either  as  a  statutory  or  common  law  marriage. — lb. 
571. 

LIBl5S. 

1.  Bill  to  enforce  vendor's  lien;  when  lien  not  shown  to  have  been 

waived. — In  a  bill  filed  to  enforce  a  vendor's  lien.  It  was 
averred  that  certain  specifically  described  lands  were  conveyed 
to  the  defendants  upon  the  recited  consideration  "of  love  and 
affection  and  the  sum  of  $600  cash  in  hand  paid;"  that  the 
lands  were  sold  under  an  agreement  of  sale  with  the  father  of 
the  grantees  named  in  said  deed  and  one  of  the  grantees  who 
was  not  a  minor;  that  the  grantees  were  nieces  and  nephews 
of  the  grantor;  that  the  land  so  conveyed  was  worth  $2,000, 
and  the  grantor  desired  to  make  an  advancement  to  the 
grantees  therein  to  the  extent  of  $1400;  and  that  the  other 
part  of  the  purchase  money  amounting  to  $600  was  to  be 
paid  to  tlie  grantor;"  that  evidencing  the  $600  notes  were 
given  by  the  father  of  the  grantees  and  the  one  of  the  gran- 
tees who  was  not  a  minor.  .Held:  that  the  vendor's  lien  to  the 
extent  of  $600  was  not  lost  by  reason  of  the  fact  of  the  taking 
of  the  note  signed  by  the  father  of  the  grantees  and  the  one 
of  the  grantees  who  was  not  a  minor. — Acree  v.  Stone,  156. 

2.  Same;  proper  parties  to  such  bill. — In  such  a  case  the  legal  title 

to  the  lands  conveyed  by  the  grantor  being  in  the  grantees 
who  were  children  of  one  of  the  makers  of  the  note,  such 
grantees  were  proper  parties  defendant  to  the  bill. — lb.  156. 

3.  Railroad  company's  demurrage  charges  for  detention  of  car;  lien 

exists  for  such  charges. — A  railroad  company  may  legally 
charge  car  service  or  demurrage  for  the  detention  of  its  cars 
by  a  consignee  or  consignor  beyond  a  reasonable  time  in  which 
to  unload  them  or  load  them,  as  fixed  by  rules  adopted  by 
the  Alabama  Car  Service  Association;  and  for  such  demurrage 
charges  the  carrier  has  a  lien  on  the  property  shipped. — Sou. 
Ry.  Co.  v.  Lockwood  Mfg.  Co.,  322. 

4.  Same;  lien  not  lost  by  placing  car  on  particular  track  to  be  un- 

loaded. The  placing  of  a  loaded  car  on  a  particular  track  by 
a  railroad  company  for  the  purpose  of  allowing  the  consignee 
to  unload  It,  is  not  such  an  absolute  and  unconditional  deliv- 
ery unto  the  assignee  of  the  articles  shipped  as  would  cut  off 
or  release  company's  future  right  of  lien  on  said  articles  for 
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legitimate  charges  for  car  service  or  demurrage  that  might 
subsequently  accrue,  by  reason  of  the  consignee's  failure  to 
unload  the  car  within  the  time  fixed  by  the  rules  of  the  com- 
pany or  of  the  car  service  association. — Ih.  322. 

5.  Action  on  the  case:  when  fiecessary  to  prove  price  at  which  prop- 
erty is  sold. — In  an  action  on  the  case  by  a  landlord  to  recover 
damages  for  the  defendant  preventing  the  enforcement  of  his 
lien  by  removing  property  subject  thereto,  where  the  plaintiff 
does  not  show  at  what  price  he  sold  said  property,  or  that 
any  part  of  the  purchase  money  remains  unpaid,  but  intro- 
duces evidence  tending  to  show  only  the  value  of  the  property, 
plaintiff  is  not  entitled  to  recover;  the  evidence  so  introduced 
having  no  tendency  to  prove  plaintiff's  loss. — King  v.  Hender- 
son, 460. 

2.  Action  for  conversion  of  property;  what  question  for  the  jury. 
In  an  action  to  recover  damages  for  the  loss  and  destruction  of 
a  lien  in  favor  of  the  plaintiff  by  reason  of  the  defendant's  re- 
moving certain  property  and  converting  it  to  his  own 
use,  where  the  evidence  shows  that  a  certain  quantity  of  the 
property  described  in  the  complaint  was  delivered  at  certain 
designated  places  for  the  plaintiff,  but  there  was  no  definite 
proof  as  to  the  weight  of  the  cotton  so  delivered,  it  is  for  the 
jury  to  ascertain  whether  or  not  such  cotton  was  sufflcienc 
to  pay  the  plaintiff,  and,  therefore,  it  was  error  for  the  court 
to  instruct  the  jury  that  the  plaintiff  should  recover  the  value 
of  all  the  property  so  delivered. — Baker  v.  Cotney,  566. 

LIMITATION  OF  ACTIONS. 

7.  Action  upon  a  judgment:  can  he  maintained  within  a  year  and 
a  day. — An  action  can  be  maintained  upon  a  judgment  within 
a  year  and  a  day  from  its  rendition,  which  is  before  the  ex- 
piration of  the  time  after  the  rendition  of  the  judgment  within 
which  an  execution  could  be  issued  thereto  to  enforce  it. 
Kaufman  v.  Richardson,   430, 

LIMITATIONS,  STATUTE  OF. 

1.  IJnlaxvful  detainer:  statute  of  limitation. — In  an  action  of  un- 
lawful detainer,  where  it  its  shown  that  the  defendants  at- 
torned to  the  plaintiff/?  within  three  years  prior  to  the  bring- 
ing of  the  suit,  the  statute  of  limitation  of  three  years  is 
not  available  to  the  defendant. — Bamewell  v.  Htephens,  609. 

MANDAMUS. 

1,  Mandamus ;  not  awarded  for  ordering  vacation  of  chancellor's 
decree,  dismissing  a  hill  in  equity. — Where  upon  a  motion 
made  by  some  of  the  defendants  in  a  chancery  suit  to  dismiss 
the  bill  for  the  want  of  equity,  the  chancellor  renders  a  de- 
cree, granting  said  motion,  and  ordering  the  bill  dismissed, 
the  complainant  cannot  obtain  a  writ  of  mandamus,  order- 
ing the  vacation  of  said  order  of  dismissal,  and  the  restora- 
tion of  said  defendants  as  parties  to  said  bill. — Ex  parte 
Merritt,  115. 

MARRIAGE. 

1.  Marriage:  tvhen  license  not  properly  issued,  and  does  not  au- 
thorize solemnization  of  marriage. — While  the  statutory  duty 
of  a  judge  of  probate  to  issue  marriage  licenses  is  ministerial, 
it  is  nevertheless  a  duty  involving  official  and  personal  dis- 
cretion, and  cannot  be  delegated  to  another  not  authorized  by 
statute  to  exercise  such  duty;  and  therefore,  where  marriage 
licenses  are  signed  in  blank  by  a  probate  judge,  and  delivered 
Vol.  142. 
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to  a  Justice  of  the  peace  with  directions  to  fill  in  the  blanks  as 
occasion  may  arise,  the  issuance  of  such  licenses  by  the 
justice  of  the  peace  filling  in  the  names  of  the  parties,  and 
date  of  its  issuance  does  not  constitute  a  valid  marriage  li- 
cense, and  furnishes  no  authority  for  the  solemnization  of  the 
marriage  between  the  parties  named  therein. — Hawkins  v. 
Hawkins,  571. 

2  f^ame;  invalid  when  without  license  not  followed  by  co-habita- 
tion.— A  marriage  solemnized  by  a  Justice  of  the  peace  without 
a  valid  license,  and  which  is  not  followed  by  co-habitation,  is 
not  valid  either  as  a  statutory  or  common  law  marriage. — lb, 
571. 

3.  Marriage:  jurisdiction  of  chancery  court  to  annul  marriage  con- 
tract: duress. — Where  a  party  is  by  duress  coerced  into  en- 
J^^erlng  into  marriage  and  the  marriage  ceremony  is  had  under 
the  supposed  authorization  of  a  marriage  license,  which  li- 
cense was  invalid,  and  there  has  never  been  any  co-habitation 
of  the  parties  as  man  and  wife  after  the  ceremony,  the  person 
so  coerced  to  enter  into  such  marriage  can  maintain  a  bill  to 
have  annulled  and  declared  void  such  pretended  marriage. 
lb.  571. 

MASTER  AND  SERVANT. 

1.  Defective  track  conditions :  trainmen  do  not  assume  risks  thereof. 

It  is  not  the  duty  of  trainmen  but  of  other  employes  to  see 
that  the  track  is  safe  and  kept  in  proper  condition,  and, 
therefore,  trainmen  do  not  assume  the  risk  of  defective  track 
conditions. — Northern  Ala.  R.  R.  Co.  v.  Shea,  119. 

2.  Liability  of  employer  for  acts  of  employe,  below  grade  of  gen- 

eral manager;  when  employe  stands  in  place  of  employer. 
The  rule  in  Alabama  as  to  the  common  law  liability  of  the 
employer  for  the  acts  of  his  employe  is  that  the  employer  Is 
liable  for  the  performance  of  those  personal,  non-delegable 
duties,  which  the  law  holds  the  employer  must  attend  to 
himself,  and  any  servant  charged  with  these  duties  stands  in 
the  place  of  the  master.— A.  G.  S.  R.  R.  Co.  v.  Vail  134 

3.  Non-delegable  duties;  sufficiency  of  force  employed  to  perform 

task. — One  of  the  absolute  non-delegable  duties  of  the  employ- 
er is  that  of  seeing  that  the  number  of  persons  employed  is 
sufficient  to  prevent  each  of  them  from  being  exposed  to  that 

,  class  of  risks  which  result  from  an  inadequacy  of  the  force 

*  available  for  the  work  in  hand. — lb.  134. 

4.  Same;  same;   case  at  bar. — Where  an  employe  has  been  dele- 

gated by  the  master  with  the  duty  of  hiring  and  discharging 
servants  to  perform  a  particular  piece  of  work,  over  which 
said  employe  is  foreman,  he  is  the  representative  of  the  mas- 
ter in  that  matter,  and  is  under  obligation  to  employ  suffi- 
cient number  of  servants  to  do  the  work. — lb.  134. 

MECHANIC'S  AND  MATERIAL-MAN'S  LIEN. 

1.  Statutory  notice  of  subcontractor  to  owner;  what  money  subject. 

The  owner  of  a  building  who  advances  a  contractor  on  a  con- 
tract after  having  received  the  statutory  notice  from  a  sub- 
contractor or  material  man  who  has  furnished  labor  or  mate- 
rial, is  liable  to  said  sub-contractor  for  such  amounts  ad- 
vanced; notwithstanding  the  amount  advanced  was  to  pay 
for  material  necessary  for  the  completion  of  the  building. 
McDonald  Stone  Co.  v.  Stern  d-  Marx,  506. 

2.  Same:  u?ipaid  balance. — A  material  man  or  sub-contractor,  who 

gives  notice  to  the  owner  of  his  claim,  has  a  lien  upon  the 
unpaid  balance  due  the  contractor  and  upon  whatever  sum 
may  subsequently  become  due  under  the  contract. — lb.  506. 
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3.  Same;  same.— The  fact  that  there  was  held  by  the  owner  a  suf- 
ficient amount  under  the  contract  due  the  contractor  after 
the  completion  of  the  building  to  satisfy  the  claim  of  the  said 
contractor,  had  it  not  been  for  the  Intervention  of  other  lien- 
ors, does  not  excuse  the  owner  from  said  liability. — lb.  506. 

MINORS. 

1.  Where  minors  are  interested,  guardians  ad  litem  should  be  ap- 
pointed.— In  a  proceeding  to  sell  lands  owned  by  tenants  m 
common  for  division,  where  some  of  the  co-tenants  are  minors, 
it  is  error  for  the  court  to  render  a  decree  without  having 
the  infant  defendants  respresented  by  a  guardian  ad  litem. 
Edwards  v.  Edwards,  268. 

MORTGAGES. 

1.  Bill  to  redeem  under  a  mortgage;  when  husba7id  of  complainant 

necessary  party. — Where  a  bill  is  filed  by  a  married  woman, 
who  claims  title  by  a  deed  from  her  husband  to  have  a  deed 
to  certain  lands  executed  by  her  and  her  husband  to  a  third 
party  declared  a  mortgage  and  to  have  the  same  annulled  on 
the  ground  of  payment,  or  to  be  allowed  to  redeem,  if  the 
mortgage  Indebtedness  is  not  paid,  the  husband  of  the  com- 
plainant is  a  necessary  and  indlspenslble  party  to  the  suit, 
and  the  failure  to  make  him  a  party  is  fatal  to  obtaining  the 
relief  prayed  for;  and  of  this  defect  the  court  can  take  notice 
ex  mero  motu. — Marbury  L.  Go.  v.  Harriet  Posey,  394. 

2.  Action  of  trover;  priority  of  mortgage. — Where  in  an  action  of 

trover,  the  plaintiff  claims  under  a  mortgage  which  was  duly 
recorded,  and  which  was  given  to  secure  the  repayment  of  a 
debt  presently  contracted,  and  the  defendant  claims  under  a 
mortgage  which  was  not  recorded,  and  of  which  the  plaintiff 
had  no  actual  notice,  the  plaintiff  occupies  the  position  as  to 
the  defendant  of  a  purchaser  for  value  of  the  property  In- 
cluded in  his  mortgage,  which  constitutes  a  prior  lien,  and 
the  mortgage  given  to  the  defendant,  though  executed  prior 
to  the  plaintiff's  mortgage,  cannot  affect  plaintiff's  right  to 
recover,  and  the  defendant's  mortgage  is  not  admissible  in 
evidence. — Patterson  v.  Irvin,  401. 

3.  Mortgage;  assignment  thereof;  title  does  not  revest  by  erasure 

of  assignment. — W^here  a  mortgage  is  assigned  by  the  mort- 
gagee endorsing  the  assignment  on  the  back  of  such  mortgage, 
which  assignment  is  duly  acknowledged  before  a  notary,  and 
subsequently  the  assignee  redelivered  the  mortgage  ^to  the 
mortgagee,  and  erased  from  the  assignment  endorsed  thereon, 
the  name  of  the  assignee,  such  erasure  and  delivery  of  the 
mortgage  does  not  have  the  effect  to  reinvest  the  title  in  the 
mortgagee,  but  the  title  remained  where  the  assignment  had 
placed  it. — Carter  v.  Smith,  414. 

4.  Hushand  and  wife;  power  of  wife  to  alienate  lands,   includes 

power  to  mortgage. — The  general  power  of  a  married  woman 
to  alienate  her  lands  with  the  assent  and  concurrence  of  her 
husband,  as  conferred  by  the  act  approved  Feb.  28th,  1887, 
"To  define  the  rights  and  liability  of  the  husband  and  wife," 
confers  upon  a  married  woman  the  unlimited  power  of  alien- 
ation, so  far  as  the  character  of  the  conveyance  Is  concerned, 
and  includes  the  power  to  execute  a  mortgage  or  deed  of 
trust  to  secure  her  debts. — Collier  v.  Alexander,  422. 

5.  Mistake  of  officer  recording  it  does  not  affect  rights  of  mort- 

gagee — Where  a  mortgage  is  duly  filed  for  recx>rd  In  the  office 
of  the  Judge  of  Probate,  such  filing  Is,  under  the  provisions 
of  the  statute,  (Code,  1896.  §987),  operative  as  notice  of  the 
mortgagee's  lien  from  the  day  delivered  to  the  Judge,  and  a 
Vol.  142. 
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mistake  of  the  officer  in  recording  the  mortgage  does  not  affect 
the  rights  of  the  mortgagee  thereafter,  nor  render  the  record  of 
the  mortgage  ineffective  as  constructive  notice  to  such  subse- 
quent  purchasers  for  value. — Chapman  v.  Johnson^  633. 

6.  Mortgage;  effect  of  usury  as  to  bona  fide  purchaser. — A  stipula- 

tion for  usurious  Interest  upon  a  debt  secured  by  a  mortgage, 
so  Infects  and  taints  the  transaction  as  to  preclude  the  mort- 
gagee from  being  a  bona  fide  purchaser  without  notice  as  to 
outstanding  equities  in  third  parties;  and  as  against  such 
mortgagee,  the  holders  of  outstanding  equities  are  entitled 
to  the  same  measure  of  relief  as  they  would  have  been  against 
the  mortgagor  had  not  the  mortgage  been  executed. — Morris  v. 
Bank  of  Attalla.  638. 

7.  Trover;  adm^issibility  in  evidence  of  v^ury  in  mortgage  debt. 

In  an  action  of  trover  brought  by  a  mortgagee  to  recover 
damages  for  alleged  conversion  of  the  property  conveyed  In 
the  mortgage,  where  the  defendant  sets  up  the  defense  that 
he  had  a  lien  upon  the  property  in  controversy  by  reason  of 
a  mortgage  which  was  executed  prior  to  the  mortgage  to  the 
plaintiff,  but  wllich  was  not  recorded,  the  fact  as  to  whether 
the  plaintiff's  debt  secured  by  the  mortgage  was  tainted  wita 
usury,  is  a  material  Inquiry,  and  testimony  tending  to  show 
that  there  was  usury  in  such  debt,  should  be  admitted  when 
offered  by  defendant. — lb.  638. 

8.  Execution  of  written  instrument  by  making  mortgage;  not  in- 

valid when  attesting  witness,  agent  or  employee  or  mortga- 
gee.— Where  in  the  execution  of  a  mortgage,  the  mortgagor 
signs  the  same  by  making  his  mark,  the  fact  that  the  attesting 
witness  was  an  agent  or  employee  of  the  mortgagee,  does  not 
render  the  mortgage  invalid. — Id.  638. 

9.  Mortgage;  stipulation  for  payment  of  attorney's  fee. — The  pro- 

vision contained  In  a  mortgage  that  the  proceeds  of  the  sale 
from  the  mortgage  should  be  devoted,  first,  to  the  payment 
of  the  expenses  of  said  sale,  "including  a  reasonable  attorn- 
ey's fee  for  collecting  said  sum,  whether  by  foreclosure  of 
under  order  of  sale,  or  by  proceedings  in  court  or  otherwise." 
is  sufficient  to  authorize  the  allowance  of  an  attorney's  fee 
for  filing  a  bill  in  equity  to  foreclose  said  mortgage. — Langley 
V.  Andrews,  655. 

MUNICIPAL  CORPORATIONS. 
See  Corporations,  sub-title. 

NEGLIGENCE. 

1.  Averment  of  negligence ;  sufficiency  thereof. — A  count  that  avers 

that  the  train  of  cars  upon  which  plaintiff  was  in  discharge 
of  his  duties  as  a  brakeman  was  derailed,  and  plaintiff  thereby 
injured,  in  consequence  of  its  being  run  by  the  engineer  at 
a  rate  of  speed  which  was  dangerous  and  reckless,  contains 
a  sufficient  averment  of  negligence. — Northern-  Ala.  R.  R.  Co. 
v.  Shea,  119. 

2.  Action  for  negligence;  sufficiency   of  complaint;   averment   of 

name  of  party  to  whose  negligence  injury  is  imputed. — In  an 
action  against  a  railroad  corporation  by  an  employe  thereof  to 
recover  damages  for  personal  injuries,  where  it  is  alleged  in 
the  complaint  that  the  injury  was  caused  by  defects  in  the 
track  of  the  defendant,  which  defect  arose  from  or  had  not 
been  discovered  or  remedied  owing  to  defendant's  negligence 
or  the  negligence  of  some  person  entrusted  by  defendant 
with  duty  of  seeing  that  the  track  was  in  proper  condition, 
it  is  not  necessary  to  aver  the  name  of  the  person  so  entrusted 
with  such  duty.— Jb.  119. 
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3.  Same;  liahility  to  passenger  transported  free. — ^Where  no  charge 

or  compensation  is  made  or  to  be  made,  and  no  compensation 
is  to  be  exacted,  directly  or  indirectly,  for  the  transport  of 
plaintiff's  property,  and  this  is  so  understood  by  him  at  the 
time,  the  ferry  owners  are  liable  to  him  only  for  the  conse- 
quences of  gross  negligence. — Frierson  v.  Frazier,  232. 

4.  Action  for  negligence ;  sufficiency  of  complaint. — In  an  action  to 

recover  damages  for  personal  injuries,  alleged  to  have  been 
sustained  by  reason  of  the  plaintiff's  vehicle  being  run  into 
by  one  of  the  defendant's  cars,  a  count  of  the  complaint  which 
avers  that  the  "defendant  negligently  caused  or  allowed  said 
train  to  run  upon  or  against  said  vehicle  or  animal,  as  afore- 
said, whereby  plaintiff  suffered  said  injuries  and  damages, 
as  aforesaid,"  states  a  substantial  cause  of  action. — Birming- 
ham Belt  Ry.  v.  Gerganous,  238. 
5*  Same;  same. — In  such  a  case  a  count  of  the  complaint  states  a 
substantial  cause  of  action  which,  after  averring  that  the  (de- 
fendant's train  at  the  time  of  the  accident,  was  being  run  in 
violation  of  a  city  ordinance  then  avers,  said  violation  of  said 
ordinance  consisted  in  this,  viz.,  Defendfant  caused,  permitted 
or  suffered  said  locomotive  engine  to  run  within  the  limita 
of  said  city  at  a  greater  rate  of  speed  than  four  miles  per  hour 
when  running  back-wards;  defendant  caused,  permitted  or 
suffered  said  train  to  run  or  move  in  the  night  time  without 
having  a  head-light;  defendant  caused,  permitted  or  suffered 
said  train  to  run  without  causing  the  usual  signals  to  be  given 
continuously  by  ringing  the  bell  or  otherwise. — lb.  238. 

6.  Action  for  negligence ;  what  necessary  to  recover. — In  an  action 

against  a  railroad  company  where  a  count  of  the  complaint 
is  in  trespass  involving  the  affirmative  participation  of  the 
defendant  in  causing  the  injury,  and  there  is  no  evidence  that 
the  defendant  directly  participated  in  the  negligence  complain- 
ed of  in  the  manner  as  stated,  the  defendant  is  entitled  to  the 
general  affirmative  charge  in  itij  favor  as  to  said  counts. — Ih, 
238. 

7.  Wanton^   wilful  or  intentional  negligence;  insufficiency  of  evi- 

dence to  support  count  charging  same. — In  an  action  against 
a  railroad  company,  the  affirmative  charge  should  be  given 
against  a  count,  charging  wanton,  willful  or  intentional 
negligence,  where  the  only  evidence  tending  to  support  same 
was  that  the  w^histle  was  not  sounded  nor  the  bell  rung,  as 
the  train  approached  the  crossing  near  which  plaintiff  was 
injured.— -V.  C.  c(-  <V/.  L.  Ry.  Co.  v.  Harris,  249. 

8.  Wilful  or  wanton   injury;   what   constitutes. — The   rule   of  law 

as  to  wanton  or  wilful  injury,  is  correctly  set  forth  in  the 
charge,  "The  court  charges  the  jury  that  before  a  party  can 
be  said  to  be  guilty  of  wilful,  or  wanton  conduct,  it  must  be 
shown  that  the  person  charged  therewith  was  conscious  from 
his  knowledge  of  existing  conditions  that  injury  would  likely 
or  probably  result  from  his  conduct,  and  that  with  reckless 
indifference  to  consequences  he  consciously  and  intentionally 
did  some  wrongful  act,  or  omitted  some  known  duty  Which 
produced  the  injury. — Montgomery  street  Ry.  v.  Rice,  674. 

II.      CoNTKIBirrORY    NWSLKIENCK. 

9.  Liahility  of  owners  of  ferry;  contributory  negligence. — In  an  ac- 

tion against  ferry  boat  owners  to  recover  damages  for  the  loss 
of  team  backing  into  the  river,  where  the  issue  of  contribu- 
tory negligence  was  involved,  with  evidence  tending  to  support 
same,  a  charge  to  the  jury  that  "If  from  the  evidence  you  are 
reasonably  satisfied  that  the  defendant  was  guilty  of  negli- 
VoL.  142. 
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gence  and  that  such  negligence  was  the  direct  cause  of  the 
injuries  complained  of,  your  verdict  should  be  for  plaintiff"  is 
improper. — Frierson  v.  Frazier,  232. 

10.  Same;  contributory  negligence;  not  negligence  as  a  matter  of 

law  to  alight  from  a  running  train  in  the  night  time  and  at 
at  a  dark  and  unlighted  place. — It  is  not  negligence  as  a 
matter  of  law  for  a  passenger  to  alight  from  a  train  running 
two  or  three  miles  an  hour  and  at  a  dark  and  unlighted 
place.  The  question  of  negligence  vel  non  is  one  of  fact  for 
the  jury.— ;r.  C^  M.  A  B.  Ry,  Co.  v.  Mathhews,  298. 

11.  Same:  same;  same. — Even  though  so  alighting  from  a  moving 

train  might  involve  some  risk  to  so  alight  does  not  as  a 
matter  of  law  constitute  negligence;  it  being  a  question  of 
fact  for  the  jury  whether  or  not  the  risk  involved  was  such 
as  a  man  of  ordinary  care  and  prudence  would  take  under  the 
circumstances. — Ih.,  298. 

12.  Contrihutory  negligence:  attempting  to  alight  from  a  moving 

train  on  the  left  foot  the  traiti  moving  to  the  left  not  negli- 
gence as  a  matter  of  law. — It  is  not  negligence  as  a  matter 
of  law  for  a  person  to  attempt  to  leave  a  moving  train  on 
his  left  foot  when  the  train  is  moving  to  the  left.  It  8  ques- 
tion of  fact  for  the  jury  to  determine  whether  or  Tiot  under 
such  conditions  a  man  of  ordinary  prudence  would  have  made 
the  attempt.— /b.  298. 

13.  Sa77ie:  contrihutory  negligence  no  defense. — In  an  action  against 

a  common  carrier,  which  is  not  the  initial  carrier,  for  failure 
to  safely  deliver  goods  shipped  over  its  line,  a  plea  which  sets 
up  contributory  negligence  on  the  part  of  the  plaintiff  in  that 
the  goods  were  improperly  loaded  in  the  car  of  the  initial 
carrier  by  plaintiff,  or  his  agent,  presents  no  defense  and  is 
subject  to  demurrer. — Walter  v.  Ala.  Gt.  Sou.  R.  R.  Co.,  474. 

14.  Sayne;  same;  same:  sufficiency  of  plea. — In  an  action  against  a 

common  carrier  for  failure  to  safely  deliver  goods  shipped 
over  its  line,  a  plea  which  after  setting  up  as  a  defense  the 
contributory  negligence  on  the.  part  of  plaintiff  then  avers 
"that  the  goods  were  not  injured  or  damaged  while  in  the 
possession  of  this  defendant"  presents  a  defense,  since  if  the 
goods  were  not  damasked  or  injured  while  in  the  possession 
of  the  defendant  there  would  be  no  liability  on  the  part  of 
the  defendant.— /&.  474. 
\5.  Action  against  street  railroad  company  by  passenger;  contrib- 
utory negligence. — Where  a  passenger  upon  a  street  car  steps 
off  the  car  backwards  while  it  is  going  at  the  rate  of  5  or  6 
miles  an  hour,  or  with  his  face  towards  the  rear  of  the  car, 
he  is  guilty  of  contributory  negligence,  which  precludes  his 
recovery  for  injuries  sustained,  by  reason  of  trying  in  this 
way  to  alight  from  the  car. — Birmingham  Ry.  L.  d  P.  Co.  v. 
Glover,  492. 

16.  Contributory  negligence ;  not  shown  oy  merely  violation  of  law. 

It  is  not  contributory  negligence  per  se  for  a  person  who  is  In- 
jured to  be  engaged  at  the  time  of  the  injury  in  a  violation 
of  law;  but  before  an  Illegal  act  or  omission  can  be  held  to  be 
contributory  negligence,  it  must  appear  that  such  act  or  omis- 
sion was  a  proximate  cause  of  the  injury, — Ensley  Mercantile 
Co.  v.  Otxoell  575. 

17.  Contributory  negligence:  duty  of  person  approaching  trade  of 

railway. — It  is  the  duty  of  a  person  approaching  the  tracks  of 
a  railway  for  the  purpose  of  crossing  it.  to  stop  and  look,  and 
If  necessary,  to  listen  for  approaching  trains;  and  where 
there  is  an  omission  of  this  duty,  followed  by  injury  resulting 
from  a  collision  with  a  train  or  locomotive  or  car,  while  at- 


Digitized  byLjOOQlC 


798  INDEX. 

V^*OL.lGENCE— Continued. 

tempting  to  cross  over  the  track,  the  person  so  Injured  and 
so  failing  to  discharge  the  duty  resting  upon  him  is,  as  a  mat- 
ter of  law,  guilty  of  contributory  negligence  which  precludes 
his  recovery  of  damages  in  an  action  which  counts  upon  the 
simple  negligence  of  the  railroad  company  or  its  employes. 
L.  d-  N.  R.  R.  Co.  V.  Pearce,  680. 

NEW  TRIALS.- 

1.  New  trial:  quotient  verdict:  when  not  shown. — When  evidence 

is  introduced  tending  to  show,  that  the  verdict  in  a  damage 
suit  is,  by  pre-agreement  of  all  the  jurors  arrived  at  by  taking 
an  assessment  of  damages  for  the  plaintiff  as  made  by  each 
of  the  jurors,  adding  these  assessments  together,  and  then 
dividing  the  total  by  12,  such  verdict  is  a  quotient  verdict, 
and  illegal;  but  if  It  is  shown  that  such  process  was  re- 
sorted to  without  previous  agreement  that  the  result  should 
be  the  verdict,  but  v/as  tentative  only  as  affording  a  basis 
for  a  subsequent  consideration  and  discussion  by  the  jury, 
the  verdict  thereafter  rendered  is  not  a  quotient  verdict,  and 
is  valid  and  legal. — Birmingham  Ry.  L.  tC-  P.  Co.  v.  demons, 
160. 

2.  Motion  for  new  trial;  evidence  of  jurors. — Where  on  a  motion  for 

a  new  trial,  the  verdict  rendered  is  impugned  as  being  a 
quotient  verdict,  it  is  competent  for  the  plaintiff  in  whose  fa- 
vor the  verdict  was  returned  to  prove  by  the  jurors  themselves 
In  support  of  their  said  verdict  that  it  was  not  arrived  at  by 
a  process  which  constituted  it  a  quotient  or  illegal  verdict. — Ih. 
160. 

3.  Motion  for  a  new  trial  on  ground  that  verdict  was  contrary  to 

evidence. — Where  each  count  of  a  complaint  is  supported  by 
tendencies  of  the  evidence,  which  make  a  case,  under  each, 
for  the  determination  of  the  jury,  a  motion  for  a  new  trial  on 
the  ground  that  the  verdict  was  contrary  to  or  not  sustained 
by  the  evidence,  is  properly  overruled. — Northern  Ala.  R.  R. 
Co.  V.  Shea,    119. 

NOTICE. 

1  Agency:  when  notice  to  agent  not  notice  to  principal. — When  in- 

formation is  given  to  an  agent  upon  a  casual  occasion,  when 
no  act  or  transaction  of  the  agency  is  pending,  and  the  occa- 
sion has  no  reference  to  the  principal  or  to  his  business,  such 
information  to  the  agent  is  not  notice  to  the  plaintiff  of  the 
existence  of  the  fact  about  which  it  is  given. — Patterson  v. 
Irwin,  401. 

2  Mistake  of  officer  recording  it  does  not  affect  rights  of  mortga- 

gee.— Where  a  mortgage  is  duly  filed  for  record  in  the  office 
of  the  Judge  of  Probate,  such  filing  is,  under  the  provisions 
of  the  statute,  (Code,  1896,  §  987),  operative  as  notice  of  the 
mortgagee's  lien  from  the  day  delivered  to  the  Judge,  and  a 
mistake  of  the  officer  in  recording  the  mortgage  does  not 
affect  the  ri^rhts  of  the  mortgagee  thereafter,  nor  render  the 
record  of  the  mortgae:e  ineffective  as  constructive  notice  to 
such  subsequent  purchasers  for  value. — Chapman  v.  Johnson, 
633. 
o.  What  sufficient  notice  of  loss  to  an  insurance  company. — Where 
a  '^oijpv  of  Jrsnrance  nrovides  that  If  a  fire  occur  the  Insured 
shall  give  immediate  notice  of  any  loss  thereby  in  writing  to 
the  comoany.  an  allegation  that  the  Insurance  company  had 
actual  rotu'p  of  the  loss  within  forty-eight  hours  after  the 
fire  is  rot  a  sufficient  allegation  of  notice  by  the  insured. 
Cont.  Ins.  Co.  v.  Parks.  650. 

Vol.  142. 
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1.  Sheriff;  breach  of  official  bond;  sufficiency  of  complaint. — In  an 

action  against  a  sheriff  and  the  sureties  on  his  official  bond  to 
recover  damages  for  the  breach  of  such  bond  by  the  sheriff's 
failure  to  execute  a  writ  of  venditioni  exponas,  it  is  necessary 
that  the  complaint  should  aver  that  the  failure  to  execute 
such  writ  was  wrongful,  negligent,  and  the  like;  and  in  the 
absence  of  such  averment  the  complaint  is  subject  to  demurrer. 
O'Bryan  Bros.  v.  Webb,  259. 

2.  Official  bonds;  payable  and  conditioned  as  required  by  statute 

regardless  of  stipulations  tw  bond. — A  bond  intended  by  the 
obligor  thereon  to  be  the  official  bond  of  a  public  officer,  and 
under  which  said  public  officer  acts,  is,  by  force  of  the  statute 
(Code  §  3070,  3087,  3089)  the  official  bond  of  such  officer,  and 
in  legal  contemplation  and  effect  such  bond  is  payable  and 
conditioned  as  the  statute  requires  the  official  bond  of  such 
officer  to  be  payable  and  conditioned;  and  it  is,  therefore,  of 
no  consequence  that  the  bond  so  executed  is  payable  and  con- 
ditioned differently  from  that  which  the  statute  requires  for 
official  bonds,  or  that  the  conditions  expressed  in  the  bond 
may  not  have  been  broken  by  the  officer. — U.  S.  F.  d  O.  Co.  v. 
Union  T.  d  8.  Co.,  532 

3.  Action   upon   official   bond;   sufficiency  of  plea. — In   an   action 

upon  an  official  bond  of  a  register  in  chancery  to  recover 
money  received  by  such  register,  and  deposited  to  his  credit 
In  a  bank,  whereby  it  was  lost  to  the  plaintiff  by  reason  of 
the  bank's  failure,  a  plea  which  sets  up  as  a  defense  that  the 
sum  claimed  was  received  by  the  register  who  preceded  the 
defendant  in  the  office  and  by  him  deposited  in  said  bank, 
and  that  upon  the  defendant's  coming  into  office,  his  prede- 
cessor gave  him  a  check  for  said  sum  upon  said  bank,  which 
check  was  placed  to  the  credit  of  the  defendant  as  register  in 
chancery  on  the  Dooks  of  said  bank,  after  which  time  the 
bank  failed,  presents  no  defense  to  the  maintenance  of  the  suit. 
Co.  r.  Sihca,  119. 

OVERRULED  CASES. 

1.  Alabama  Fruit  Growing  d-  Winery  Association  v.  Oarner,  119  Ala. 

70,  holding  that  where  a  cause  is  tried  without  a  jury,  rulings 
of  the  trial  judge  upon  the  admissibility  of  evidence  cannot 
be  reviewed  unlets  the  bill  of  exceptions  shows  what  the  con- 
clusion an<j  judgment  of  the  courts  were,  and  that  exceptions 
were  reserved  thereto,  overruled  by  Morey  v.  Monk,  175. 

2.  Gregg  i\  State,  106  Ala.  44,  in  so  far  as  it  holds  that  a  charge 

which  instructs  the  jury  "that  proof  of  contradictory  state- 
ments or  declarations  on  a  material  point,  made  by  the  wit- 
ness, may  be  sufficient  to  raise  a  reasonable  doubt  In  the 
mindn  of  the  jury,  as  to  the  truth  of  the  testimony  of  the  wit- 
ness." overruled  by  Broxcn  v.  State,  287. 
;;  Williams  v.  State,  114  Ala.  19,  in  so  far  as  it  holds  that  a  charge 
which  instructs  the  jury  "that  proof  of  contradictory  state- 
ments or  declarations  on  a  material  point  made  by  the  wit- 
ness, may  be  sufficient  to  raise  a  reasonable  doubt  in  the 
minds  of  the  jury  as  to  the  truth  of  the  testimony  of  the  wit- 
ness." overruled  by  Broivn  v.  State,  287. 

4.  Hooper  tt  Nolan  v.  Birchfield.  138  Ala.  423,  in  so  far  as  it  holds 

that  a  defendant  in  an  action  at  law,  who  has  an  equitable 
defense  of  which  he  is  at  the  time  of  the  trial  apprised,  should 
not  wait  until  judgment  is  rendered  in  said  suit  before  apply- 
ing to  a  court  of  equity  for  relief  by  injunction,  overruled  by 
Humphries  v.  Adkins,  517. 
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1.  Fraudulent    conveyances;    sale    of    property     by    partnership. 

Where  upon  the  dissolution  of  a  partnership,  It  is  stipulated 
In  the  agreement  providing  therefor  that  one  of  the  parties 
should  take  the  partnership  property  and  pay  the  partnership 
debts,  and  after  delivery  of  the  partnership  property  to  him, 
said  partner,  so  assuming  the  debt,  makes  a  fraudulent  sale 
of  said  property,  such  property,  in  the  hands  of  the  fraudu- 
lent vendee,  is  liable  to  the  payment  of  the  partnership  debts, 
and  can  be  subjected  thereto  by  creditors  of  the  partnership. 
Schwarz,  H  d-  Co.  v.  Bailey,  439. 

2.  Dissolution  of  partnership;  equity  of  bill  in  chancery. — Where 

one  of  the  members  of  a  partnership  has  been  excluded  from 
the  business  of  his  firm,  and  the  stock  of  goods  owned  by  the 
firm  has  been  taken  into  the  possession  of  the  other  mem- 
ber of  the  partnership  in  collusion  with  a  third  party,  the 
partner  so  excluded  can  maintain  a  bill  for  the  dissolution 
of  the  partnership. — Gillett  v.  Higgins,  444. 

3.  Dissolution  of  partnership;  appointment  of  receiver. — Where   a 

bill  is  filed  seeking  a  dissolution  of  a  partnership,  and  it  sat- 
isfactorily appears  that  the  complainant  will  be  entitled  a 
decree  for  dissolution,  it  is  proper  to  appoint  a  receiver  of 
the  partnership's  assets  in  business. — lb.  444. 
4'.  Same;  same. — Where  a  bill  is  filed  for  the  settlement  and  disso- 
lution of  a  partnership,  and  the  complainant  also  asks  for  the 
appointment  of  a  receiver,  and  it  is  averred  that  the  defend- 
ant partner  sold  out  the  firm's  goods,  and  turned  over  the 
business  to  strangers,  to  the  utter  exclusion  of  the  complain- 
ant, and  in  utter  disregard  of  his  rights  and  interests,  there 
is  made  out  a  prima  facie  case  for  the  appointment  of  a  re- 
ceiver even  without  notice  of  the  application. — 7b.,  444. 

PLEADING  AND  PRACTICE. 

1  Pleading  and  practice';  how  exceptions  reserved  considered  on  ap- 
peal.— A  bill  of  exceptions  is  construed  most  strongly  against 
the  party  excepting,  and  if  it  will  admit  of  two  constructions, 
one  of  which  will  reverse,  and  the  other  support  the  judgment, 
the  latter  construction  will  be  adopted. — Dickens  v.  State,  49. 

'2.  Pleading  and  practice;  plea  in  abatement;  effect  of  recital  of 
judgment  entry  as  to  joinder  of  issue. — Where  a  prosecution 
i3  commenced  by  an  affidavit  or  complaint,  and  the  record  dis- 
closes that  a  plea  in  abatement  was  filed  to  the  affidavit,  but 
it  does  not  show  any  disposition  whatever  of  the  plea,  and  the 
judgment  entry  affirmatively  shows  that  issue  was  joined  upon 
the  plea  of  not  guilty,  a  judgment  of  guilty  against  the  de- 
fendant is  not  eron*»ous  upon  the  ground  that  it  fails  to  re- 
spond to  the  issue  presented  by  the  plea  in  abatement. — Jack- 
son v.  State.  55. 

3.  Pleading  and   practice;   joint   cause   of  action;   discontinuance. 

In  an  action  of  assumpsit  against  several  defendants,  where 
the  complaint  counts  upon  a  joint  cause  of  action  against  all 
of  the  defendants,  and  the  record  shows  that  each  of  the 
several  defendants  was  served  with  process,  the  amendment 
of  the  complaint  before  the  introduction  of  the  evidence,  by 
striking  out  one  of  the  defendants,  constitutes  a  discontin- 
uance of  the  artion  against  the  remaining  defendants.— «^ra«* 
Mcrble  Co.  v.  McDonald  ct  Co.,  130. 

4.  Plea  of  the  general  issue;  right  of  the  plaintiff  to  maintain  suit, 

cannot  be  raised  under. — Where  the  suit  Is  for  rent,  and  the 
only  plea  is  the  general  issue,  the  right  of  the  sole  plaintiff, 
who  is  shown  to  be  a  married  woman,  resident  in  the  State 
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of  Louisiana,  to  maintain  the  suit,  cannot  be  raised.  That 
plea  putting  in  issue  only  the  truth  of  the  allegations  of  the 
complaint,  and  not  challenging  the  right  of  the  plaintiff  to 
maintain  the  suit,  which  can  only  be  raised  by  a  plea  in 
abatement. — Morning  Star  v.  Querens,  186. 

5.  Suit  by  passenger  for  failure  to  carry  to  destination;  what  suf- 

ficient complaint  in. — Where  the  suit  is  by  a  passenger  against 
a  common  carrier,  a  complaint  which  alleges  that  the  plain- 
tiff purchased  a  ticket  entitling  her  to  transportation  as  a 
passenger,  from  Birmingham  to  Belle  Ellen,  and  that  she  took 
passage  on  a  train  running  between  these  points;  that  before 
reaching  Yolandy,  an  intermediate  station,  she  was  told  by 
the  conductor  or  the  flagman  on  said  train,  that  the  car  In 
which  she  was  then  riding  would  not  go  to  Belle  Ellen,  but 
would  go  to  Brookwood,  and  that  she  must  change  cars  at 
Yolandy,  and  a  car  in  front  of  hers  was  pointed  out  by  them 
as  the  car  for  Belle  Ellen;  that  acting  on  such  directions  she 
w^ent  into  the  car  designated  by  them,  and  as  a  consequence 
of  doing  so,  she  was  left  in  said  car  on  the  side  track  at  Yo- 
landy, while  the  train  including  the  car  in  which  she  had 
previously  ridden,  went  on  to  Belle  Ellen,  discloses  a  good 
cause  of  action. — Robertson  v.  L.  &  N.  R.  R.  Oo.,  216. 

6.  Same;  what  complaint  need  not  allege. — In  such  a  case,  the 

gravamen  of  the  action  being,  the  defendants  wrong  in  leav- 
ing the  passenger  at  the  intermediate  point,  instead  of  carry- 
ins:  her  to  her  destination,  so  far  as  the  right  of  recovery  is 
concerned  it  is  immaterial  whether  the  alleged  wrongful  act 
of  the  conductor  or  flagman  was  negligently,  willfully,  know- 
ingly or  even  maliciously  done,  and  the  complaint  need  not 
use  either  of  these  terms  In  describing  their  action — lb,;  216. 

7.  Same;  what  allegations  proper  in  complaint. — Though  in  such 

a  case,  the  plaintiff  is  entitled  to  recover  if  her  failure  to 
reach  her  destination  was  caused  by  any  act  of  the  conductor 
or  flagman,  she  may,  for  the  purpose  of  fixing  the  amount 
of  her  damages,  aver  and  prove  that  they  acted  maliciously, 
or  with  circumstances  of  aggravation. — lb.,  216.^ 

8.  Same;  what  proper  defense  in. — In  such  case,  the  general  issue 

is  the  only  proper  plea.  If  defendants  wrong  had  any  causal 
connection  with  the  result  complained  of,  it  is  of  no  conse- 
quence that  the  plaintiff  could  have  avoided  the  result  by 
making  other  inquiries  as  to  the  proper  car  for  her  to  take, 
or  anything  of  that  sort.  The  plaintiff  had  the  right  to  rely 
implicitly  on  what  the  trainmen  told  her  in  this  connection, 
and  to  act  accordingly,  and  consequently  there  is  no  room  for 
pleas  of  contributory  negligence. — Ib.^  216. 

9  Action  for  negligence ;  sufficiency  of  complaint. — In  an  action  to 
recover  damages  for  personal  Injuries,  alleged  to  have  been 
sustained  by  reason  of  the  plaintiff's  vehicle  being  run  into 
by  one  of  the  defendant's  cars,  a  count  of  the  complaint  which 
avers  that  the  "defendant  negligently  caused  or  allowed  said 
train  to  run  upon  or  against  said  vehicle  or  animal,  as  afore- 
said, whereby  plaintiff  suffered  said  injuries  apd  damages, 
as  aforesaid,"  states  a  substantial  cause  of  action. — Birming- 
ham Belt.  R.  R.  Co.  V.  Gerganous,  238. 

10.  Same;  same. — In  Ruch  a  case  a  count  of  the  complaint  states  a 
substantial  cause  of  action  which,  after  averring  that  the  de- 
fendant's train  at  the  time  of  the  accident,  was  being  run  in 
violation  of  a  city  ordinance  then  avers,  said  violation  of  said 
ordinance  consisted  in  this,  viz..  Defendant  caused,  permitted 

51c 


Digitized  byLjOOQlC 


802  INDEX.    • 

PLEADING  AND  PRACTICE— CoiKinttCd. 

or  suffered  said  locomotive  engine  to  run  within  the  limits 
of  said  city  at  a  greater  rate  of  speed  than  four  miles  per  hour 
when  running  backwards;  defendant  caused,  permitted  or 
suffered  said  train  to  run  or  move  in  the  night  time  without 
having  a  head-light;  defendant  caused,  permitted  or  suffered 
said  train  to  run  without  causing  the  usual  signals  to  be  given 
continuously  by  ringing  the  bell  or  otherwise. — Ih.  238. 

11.  Sheriff;  breach  of  official  bond;  sufficiency  of  complaint. — In  an 

action  against  a  sheriff  and  the  sureties  on  his  official  bond  to 
recover  damages  for  the  breach  of  such  bond  by  the  sheriffs 
failure  to  execute  a  writ  of  venditioni  exponas,  it  is  necessary 
that  the  complaint  should  aver  that  the  failure  to  execute 
such  writ  was  wrongful,  negligent,  and  the  like;  and  in  the 
absence  of  such  averment  the  complaint  is  subject  to  demurrer. 
O'Bryan  Bros.  v.  Webb,  259. 

12.  Pleading;  what  allegations  sufficient  to  show  that  suit  is  in 

representative  and  not  in  individual  capacity. — Where  the 
caption  of  the  complaint  states  the  name  of  the  plaintiff  as 
"F.  M.  administratrix  of  the  estate  of  W.  M.  deceased,"  but 
the  six  counts  of  the  complaint  as  originally  filed  allege  in 
some  that  "the  plaintiff  as  administratrix  of  the  estate  of 
W.  M."  sues,  etc.,  and  in  others  that  "the  plaintiff,  as  afore- 
said (that  is  as  such  administratrix)  claims,"  etc.,  and  said 
complaint  is  subsequently  amended  by  adding  thereto  a  7th 
count,  the  plaintiff  having  moved  in  her  representative  capac- 
ity for  leave  of  the  court  to  add  this  count  and  such  leave 
having  been  granted  to  her  in  that  capacity,  and  the  plaintiff 
alleges  in  said  count  that  "her  intestate"  was  a  passenger, 
etc.,  and  that  "her  intestate"  was  thrown  from  the  train, 
-  etc.,  said  count  although  merely  alleging  that  "the  plaintiff 
claimed  of  the  defendant"  the  sum  sued  for,  sufllciently 
shows  that  said  suit  is  instituted  by  the  plaintiff  in  her  rep- 
resentative capacity  and  not  her  individual  capacity,  and  that 
this  is  so  even  though  all  the  dther  counts  in  the  complaint 
were  either  held  bad  on  demurrer,  or  the  general  afllrmative 
charge  given  against  them. — K.  C.  M.  d  B,  Ry.  Co.  v.  Mat- 
thews, 298. 

13.  Same;   for  what  purposes  counts   in   the   complaint   charged 

against  are  still  considered  a  part  of  the  complaint. — Counts 
in  a  complaint  against  which  the  general  affirmative  charge 
has  been  given  are  still  considered  in  the  complaint  for  all 
the  purposes  of  showing  the  capacity  in  which  plaintiff  sues. 
lb.   298. 

14.  Action  for  personal  injuries  against  common  carrier;  what  alle- 

gations in  complaint  sufficient  to  state  cause  of  action. — A 
count  in  a  complaint  for  personal  injuries  resulting  in  death 
which  alleges  that  the  plaintiff's  intestate  was  a  passenger 
on  the  railroad  of  the  defendant  and  that  said  intestate  as 
such  passenger  was  through  and  by  the  carelessness  and 
negligence  of  the  defendant's  servants,  agents,  or  employees, 
violently  thrown  from  the  train  and  so  greatly  injured,  etc., 
by  the  injuries  thus  sustained  that  he  never  recovered  there- 
from but  soon  after  died  on  account  of  said  injuries,  states  a 
cause  of  action. — 7b.  298. 

15.  Satne;  what  defects  in  complaint  not  noticed  on  appeal. — Al- 

though said  count  does  not  in  terms  aver  that  the  injury 
resulted  from  the  defendant's  negligence,  nor  that  the  ser- 
vants from  whose  negligence  the  injury  is  alleged  to  have 
resulted,  were  in  charge  of  the  train,  or  the  like,  no  assign- 
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ment  of  demurrer  having  specified  this  objection  to  the  count, 
said  defect  will  not  be  noticed  on  appeal. — Ih.j  298. 

16.  Hame:  when  not  necessary  to  aver  quo  modo  of  the  infliction 

complained  of. — Where  the  complaint  shows  the  duty  of  car- 
rier by  defendant  to  intestate  and  that  he  was  injured  by 
negliprence  on  the  part  of  the  carrier's  servants  for  which 
defendant  was  responsible  an  allegation  in  the  complaint  that 
decedent  "was  violently  thrown  from  the  train"  is  a  sufficient 
allegation  of  tho  quo  modo  of  the  infliction." — /&.,  298. 

17.  Same;  when  not  necessary  to  describe  in  complaint  the  character 

of  injuries  suffered  by  decedent. — Where  the  suit  is  instituted 
by  a  personal  representative  to  recover  damages  for  injuries 
causing  the  death  of  her  intestate,  it  is  not  necessary  to  de- 
scribe in  the  complaint  the  character  of  the  injuries  received 
by  said  intestate,  it  being  sufficient  to  show  causal  connection 
between  the  injuries  complained  of  and  the  death. — Jb.,  298. 

18.  Petition  by  co-tenant  for  sale  of  lands  for  division  should  aver 

petitioner's  interest. — Where  a  tenant  in  common  flies  a  pe- 
tition to  have  the  property  jointly  owned  sold  for  division 
upon  the  grounds  that  it  cannot  be  equitably  divided,  the  pe- 
tition should  set  out  the  interest  of  the  petitioner  in  said 
lands,  and  should  pray  a  distribution  of  such  interest  of  the 
proceeds  to  the  petitioner. — Edwards  v.  Edwards,  267. 

19.  Action  of  assunufpsit;  sufficiency  of  complaint. — In  an  action  by 

real  estate  agents  to  recover  commissions,  a  count  of  the 
complaint  which  claims  a  specific  sum  for  the  breach  of  an 
agreement  entered  into  by  the  defendant,  in  which  the  de- 
fendant agreed  if  the  plaintiffs  "would  procure  a  customer 
for  her  for  a  certain  piece  of  property  at  the  price  of  $3,500, 
that  she  would  pay  them  a  reasonable  commission  for  their 
services,"  and  then  avers  that  plaintiffs  had  complied  with 
all  the  provisions  of  said  agreement,  but  that  the  defendant 
has  failed  to  pay  the  plaintiffs  any  sum  for  such  services, 
states  a  cause  of  action,  and  is  not  subject  to  demurrer,  upon 
the  ground  that  it  is  not  alleged  in  said  count  that  the  cus- 
tomer procured  for  the  property  mentioned  in  the  complaint 
was  ready,  able  and  willing  to  pay  for  the  property  the  sum 
fixed. — Lunsford  v.  Bailey  d-  Howard,  319. 

20.  Action  against  railroad  company:   when  no    cause    of    action 

shown. — In  an  action  against  a  railroad  company,  a  com- 
plaint does  not  state  a  cause  of  action  which  charges  the  de- 
fendant with  collusion  with  another  railroad  company  by 
allowing  the  latter  to  run  over  a  branch  of  the  defendant's 
road,  and  to  use  the  defendant's  road  to  grade  such  branch 
of  the  road,  and  thereby  enable  the  other  company  to  reach 
"plaintiff's  possewsion  which  was  taken  by  strong  force  from 
plaintiir  by  the  other  railroad  company,  and  cutting  a  fence 
around  said  possession,  exposing  the  crop,"  to  plaintiff's 
damage,  etc. — Henry  v.  N.  C.  d  St.  L.  Ry.,  336. 

21.  Pleading  and  practice:  when  error  in  sustaining  denvurrer  to 

plea  without  injury. — Where  the  facts  alleged  in  a  special 
plea  can  be  introduced  in  evidence  under  the  plea  of  the  gen- 
eral issue,  and  it  affirmatively  appears  that  the  defendant 
under  plea  of  the  general  issue  had  the  benefit  of  the  same 
defense  which  it  sought  to  interpose  by  the  special  plea,  the 
sustaining  of  a  demurrer  to  such  special  plea,  if  erroneous,  is 
error  with  injury. — Central  of  Oa.  Hy.  v.  Larkin,  375. 
22  Powers  of  attorney:  reference  to  same  in  cofnplaint  by  book  and 
page  thereof,  insufficient. — Where  certain  powers  of  attorney 
are  essential  to  a  complaint,  the  complaint  should  contain  the 
substance  of  same  with  sufficient  definiteness  to  have  Informed 
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the  defendant  what  they  contained,  and  a  complaint  which 
merely  contains  a  citation  of  the  date  of  such  powers  of  at- 
torney, the  book  wherein  they  are  recorded  and  page  thereof, 
is  subject  to  demurrer — Long  v.  Mechem,  405. 

23  Action  upon  a  judgment;  sufficiency  of  complaint. — In  an  ac- 
tion upon  a  Judgment,  the  complaint  is  sufficient  if  it  sets 
forth  the  court  by  which  the  Judj^ment  was  rendered,  the 
place  at  which  the  court  was  heUl,  the  names  of  the  parties, 
plaintiff  and  defendant,  the  date  of  its  rendition,  and  the 
amount  recovered:  and  it  is  not  necessary  in  such  a  com- 
plaint to  alleg:e  any  particular  reason  for  bringing  the  action 
upon  the  judgement  theretofore  recovered,  other  than  that  it 
was  unpaid. — Kaufman  v.  Richardson,  430. 

24.  Assignment  of  chases  in  action:  suit  may  he  brought  in  name  of 

assignee.  The  equitable  title  of  an  assignee  to  chose  in  ac- 
tion will  be  recocrnized  by  courts  of  law.  and  suit  may  be 
brought  In  the  name  of  the  assignor. — Snead  v.  Belh  449. 

25.  Action  against  common  carrier;  sufficiency  of  complaint. — In  an 

action  against  a  common  carrier  to  recover  damages  for  fail- 
ure to  safely  deliver  goods  shipped  over  its  lines,  a  count  of 
the  complaint  which  is  substantially  in  the  form  prescribed 
by  the  Code  for  suit  against  a  common  carrier  on  a  bill  of 
lading,  with  some  additional  averments  made  necessary  by  the 
suit  being  brought  against  the  defendant  as  a  connecting  car- 
rier, sufficiently  states  a  caure  of  action  and  is  not  subject  to 
demurrer. — Walter  v.  Ala.  Ot.  Sou.  Ry.  Co.,  474. 

26.  Same;  contributory  negligence  no  defense. — In  an  action  against 

a  common  carrier,  which  is  not  the  initial  carrier,  for  failure 
to  safely  deliver  goods  shipped  over  its  line,  a  plea  which  sets 
up  contributory  negligence  on  the  part  of  the  plaintiff  in  that 
the  goods  were  improperly  loaded  in  the  car  of  the  initial 
carrier  by  plaintiff,  or  his  agent,  presents  no  defense  and  is 
subject  to  demurrer. — 7b.  474. 

27.  Same;  same;  same;  sufficiency  of  plea. — In  an  actioi)  against  a 

common  carrier  for  failure  to  safely  deliver  goods  shipped 
over  its  line,  a  plea  which  after  setting  up  as  a  defense  the 
contributory  negligence  on  the  part  of  plaintiff  then  avers 
"that  the  goods  were  not  injured  or  damaged  while  in  the 
possession  of  this  defendant*'  presents  a  defense,  since  if  the 
goods  were  not  damaged  or  injured  while  in  the  possession 
of  the  defendant  there  would  be  no  liability  on  the  part  of 
the  defendant. — Jb.  474. 
28  Same;  same. — In  such  a  suit  where  there  were  several  connect- 
ing carriers  and  an  action  is  brought  against  the  delivering 
carrier,  a  plea  which  avers  that  the  car  in  which  plaintiff's 
goods  were  transported  was  received  by  defendant  from  a  con- 
necting carrier  and  was  closed  and  sealed  and  so  remained 
from  the  time  of  its  delivery  to  defendant  until  it  was  deliv- 
ered to  plaintiff,  and  that  the  contents  of  the  said  car  could 
not  be  seen  by  defendant  without  its  breaking  the  seal  and 
opening  the  car,  and  that  the  contents  of  the  car  was  not  vis- 
ible or  known  to  defendant  when  it  was  received  from  the 
connecting  carrier,  and  that  defendant  hauled  said  carload 
of  goods  from  the  place  where  it  was  delivered  to  defendant 
to  its  place  of  destination  in  the  same  condition  in  which  it 
was  received,  and  delivered  same  to  plaintiff  in  such  condi- 
tion, and  that  if  said  goods  were  damaged  as  alleged  in  the 
complaint  it  was  not  through  the  fault  or  negligence  of  the  de- 
fendant, and  is  not  subject  to  demurrer. — lb.  474. 
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29.  Action  by  passenger  for  personal  injuries;  sufficiency  of  com- 

olaint. — In  a  suit  brought  by  a  passenger  against  a  street  rail- 
road company  to  recover  damages  for  personal  injuries,  a 
count  of  the  complaint  which  avers  that  "defendant  was  negli- 
gently operating  said  car  at  or  near  a  point  on  defendant's 
line  •  ♦  •  ♦  that  while  plaintiff  was  engaged  in  or 
about  to  alight  from  said  car,  his  body,  as  a  proximate  conse- 
quence of  said  negligence,  was  caused  to  leave  said  car  and 
strike  the  street  with  great  force  and  violence,  whereby  plain- 
tiff was  bruised,"  states  a  cau3e  of  action, — Birmingham  Ry. 
L.  rf  P.  Co.  V.  Glover,  492. 

30.  Same;  same. — In  such  an  action  a  count  of  the  complaint  which 

avers  that  the  plaintiff  "had  informed  the  defendant's  ser- 
vant, the  conductor  or  motorman  of  said  car,  of  his  purpose 
and  desire  to  alight  from  said  car  ♦  ♦  ♦  ,  that  it  was  and 
then  became  the  duty  of  defendant's  servant,  after  slackening 
and  reducing  the  speed  of  said  car,  not  to  Increase  the  speed 
of  said  car. until  plaintiff  had  alighted  from  said  car,  or  had 
had  a  reasonable  opportunity  to  alight  from  said  car;  that, 
notwithstanding  said  duty,  the  defendant's  servant  negli- 
gently, suddenly  and  greatly  increased  the  speed  of  said  car 
before  plaintiff  had  alighted  therefrom,  and  before  plaintiff 
had  had  a  reasonable  opportunity  to  alight  therefrom;  that 
as  a  proximate  consequence  of  said  negligence,"  plaintiff  suf- 
fered the  injuries  complained  of, — is  faulty  in  assuming  in- 
stead of  alleging  that  defendant's  servant  slackened  the  speed 
of  the  car.  upon  being  informed  that  the  plaintiff  desired  to 
alight  therefrom,  and  in  not  alleging  that  it  was  the  duty  of 
defendant's  servant  to  decrease  the  speed  then  and  there;  but 
said  count  is  not  subject  to  demurrer  upon  the  ground  that  it 
does  not  appear  therefrom  that  at  the  time  of  the  increase  of 
the  speed  of  the  car,  the  plaintiff  was  in  the  act  of  alighting 
therefrom,  and  said  complaint  states  a  cause  of  action. — Ih.  492. 

31.  Same;  same;  when  count  does  not  charge  willfulness,  wanton- 

ness or  recklessness. — In  such  a  case  where  a  count  of  the 
complaint,  after  stating  that  plaintiff  was  a  passenger,  and 
that  there  was  duty  on  the  part  of  defendant's  servant  to 
plaintiff  not  to  increase  the  speed  of  the  car  after  being  ad- 
vised that  plaintiff  desired  the  car  stopped  that  he  might 
alight,  then  alleges  that  "the  said  motorman,  the  defendant 
well  knowing  that  plaintiff  was  seeking  to  alight,  and  well 
knowing  that  a  sudden  jerk  would  probably  throw  plaintiff 
from  the  car,  with  wanton  and  willful,  or  reckless  negligence, 
suddenly  Increased  the  speed  of  said  car,  and  as  a  proxim^ite 
consequence  thereof,"  plaintiff  was  thrown  from  the  car  and 
injured,  such  count  of  the  complaint  does  not  aver  that  the 
motorman  wantonly,  willfully  or  recklessly  caused  plaintiff's 
fall,  and  therefore  pleas  of  contributory  negligence  on  the 
part  of  plaintiff  set  up  a  defense  to  such  count. — lb.  492. 

33.  Same;  same;  same. — Such  count  is  inapt,  if  not  affirmatively  bad 
as  one  alleging  willful  injury  Inflicted  by  the  motorman  in 
that  it  avers  not  that  the  motorman  had  knowledge  of  the 
probable  disastrous  consequence  of  his  act,  but  that  the  "de- 
fendant" had  such  knowledge:  and  the  knowledge  of  the  de- 
fendant in  its  corporate  capacity,  is  not  sufficient  to  character- 
ize the  act  of  the  plaintiff  on  the  part  of  the  motorman  as 
being  willful.— /&.  492. 

33.  Pleading  and  prac^'"^  how  assignment  of  error  upon  pleadings 
considered  on  /  '. — When  an  assignment  of  error,  based 
upon  the  rulinr  ^^ial  court,  upon  demurrers  to  two  sep- 

erate  pleas,  y  \  single  assignment,  it  is  unavailing 
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to  work  a  reversal  of  the  judgment,  unless  there  was  error  in 
the  ruling  upon  the  demurre  to  each  of  the  pleas. — Seaboard 
Air  Line  v.  Huhbard,  546. 

34.  Pleading  and  practice;  variance  cannot  he  raised  first  time  on 

appeal. — A  question  of  variance  between  the  allegations  of  a 
complaint  and  the  testimony  introduced  at  the  trial  of  a  case 
cannot  be  raised  for  the  first  time  on  api)eal. — Ensley  Merc.  Co. 
V.  Otwell  575. 

35.  Action  upon   official   bond;   sufficiency  of  plea. — In   an   action 

upon  an  official  bond  of  a  register  in  chancery  to  recover 
money  received  by  such  register,  and  deposited  to  his  credit 
in  a  bank,  whereby  it  was  lost  to  the  plaintiff  by  reason  of 
the  bank's  failure,  a  plea  which  sets  up  as  a  defense  that  the 
sum  claimed  was  received  by  the  register  who  preceded  the 
defendant  in  the  office  and  by  him  deposited  in  said  bank, 
and  that  upon  the  defendant's  coming  into  office,  his  prede- 
cessor gave  him  a  check  for  said  sum  upon  said  bank,  which 
check  was  placed  to  the  credit  of  the  defendant  as  register  m 
chancery  on  the  Dooks  of  said  bank,  after  which  time  the 
bank  failed,  presents  no  defense  to  the  maintenance  of  the  suit. 
Parkes  v.  Bryant,  627. 

36.  Pleading  and  practice;  what  plea  insufficient. — A  plea  filed  to 

a  complaint  upon  a  fire  insurance  policy  which  merely  alleges 
that  the  plaintiff  ought  not  to  recover  in  the  action  upon  the 
contract  sued  on  by  reason  of  anything  alleged  in  the  com- 
plaint is  demurrable  because  it  neither  denies  nor  confesses 
and  avoids  the  allegations  of  the  complaint. — Cont.  Ins.  Co.  v. 
Parks,  650. 

37.  Same;  same;  pleas  alleging  conclusions  of  law  and  not  state- 

tfhent  of  facts. — In  an  action  upon  a  fire  insurance  policy  a 
pl^a  alleging  that  in  and  by  the  terms  of  the  policy  it  is  pro- 
vided that  the  contract  may  be  cancelled,  and  that  in  accord- 
ance with  the  terms  of  the  policy  in  regard  to  cancellation 
the  said  policy  was  cancelled  by  the  defendant  before  the  loss 
occurred,  merely  alleges  the  conclusions  of  the  pleader 
and  is  demurrable  for  failing  to  set  out  the  terms  of 
the  policy  sued  on  so  that  the  court  could  determine  the  right 
of  defendant ,  to  cancel  and  thereby  terminate  its  liability 
thereon.— /b.  650. 

38.  Same;  same. — A  plea  alleging  that  defendant  did  not  issue  any 

policy  to  plaintiff  but  that  it  did  issue  one  to  plaintiff's  hus- 
band which  subsequently  was  cancelled  and  surrendered  is  a 
plea  of  non  est  factum  and  must  be  sworn  to. — lb.  650. 

39.  Same;  same;  when  plea  insufficiently  alleges  notice  to  assured  of 

intention  to  cancel  policy. — In  an  action  upon  a  fire  insurance 
policy  one  of  defendant's  pleas  alleged  that  the  policy  was 
originally  issued  to  the  husband  of  the  plaintiff  and  loss  if 
any.  was  made  payable  to  R.  M.  as  mortgagee  as  his  interest 
might  appear.  That  afterwards  said  R.  M.  returned  said  policy 
to  defendant's  agent  and  bad  same  changed  so  that  plaintiff 
became  the  assured  and  J.  M.,  the  wife  of  the  said  R.  M..  was 
named  as  mortgagee  and  loss,  if  any,  made  payable  to  her  as 
such  mortgagee  as  her  interest  might  appear,  and  that  the 
said  J.  M.  then  took  possession  of  said  policy  and  it  was  not 
thereafter  in  the  possession  of  the  plaintiff.  That  by  the  terms 
of  said  policy  defendant  on  notice  for  the  space  of -five  days 
had  the  right  to  cancel  said  policy  and  that  subsequently  said 
defendant  did  give  notice  to  the  said  J.  M.  that  it  woul4 
cancel  said  policy  and  the  said  J.  M.  thereupon  surrendered 
said  policy  to  the  defendant  and  the  same  was  cancelled  by 

Vol.  142. 


Digitized  byLjOOQlC 


INDEX.  807 

PLEADING  AND  PRACTICE— Conttntted. 

defendant  before  the  loss  occurred.  Held:  that  said  plea  is 
fatally  defective  in  falling  to  show  notice  to  the  assured  of 
defendant's  intention  to  cancel  the  policy.  Held  further,  that 
notice  to  the  mortgagee  would  not  be  sufficient  notice  to  en- 
title defendant  to  cancel,  but  such  notice  must  have  been  to 
assured. — lb.  650. 

40.  Pleading;  counts  ex  delicto  and  ex  contractu  cannot  he  joined 
in  the  same  complaint. — A  count  for  deceit  In  the  sale  of  mer- 
chandise cannot  be  joined  with  a  count  for  the  breach  of  a 
contract  of  sale. — Romano  v.  Brooks,  614. 

POWER  OF  ATTORNEY. 

1.  Powers  of  attorney;  reference  to  same  in  complaint  by  book  and 
page  thereof,  insufficient. — Where  certain  powers  of  attorney 
are  essential  to  a  complaint,  the  complaint  should  contain  the 
substance  of  same  with  sufficient  deflniteness  to  have  informed 
the  defendant  what  they  contained^  and  a  complaint  which 
merely  contains  a  citation  of  the  date  of  such  powers  of  at- 
torney, the  book  wherein  they  are  recorded  and  page  thereof, 
is  subject  to  demurrer. — Long  v.  Mechem,  405. 

PROBATE,  JUDGE  OF. 

1.  Term  of  office  of  Judge  of  Probate  not  effected  by  the  General 
Election  Law  of  190S. — The  "Act  to  further  regulate  elections 
in  the  State  of  Alabama,"  approved  October  9,  1903,  (Acts  1903, 
p.  438),  did  not  extend  the  terms  of  ofhce  of  the  Probate 
Judges  then  in  office  for  an  additional  year;  and  under  the 
provisions  of  said  Act  a  Judge  of  Probate  whose  term  of  office 
commenced  November  3.  1898,  could  not  hold  said  office  longer 
than  a  reasonable  time  after  the  expiration  of  his  term  of 
November  3,  1904,  and  until  his  successor  was  elected  on  No- 
vember 8,  1904,  could  qualify. — Prowell  v.  State  ex  rel.  Hasty, 
80. 

PROMISSORY  NOTES. 

1.  Promissory  note;  discharge  of  surety  by  extension  of  time  to 

pri7wipal. —  An  extension  of  the  date  of  payment  of  a  promis- 
sory note  granted  by  the  owner  of  the  note  to  the  principal 
and  founded  on  a  valuable  consideration,  discharges  the 
surety,  if  made  without  his  knowledge  and  consent;  but  a 
plea  by  a  surety  which  sets  up  such  discharge  is  subject  to 
demurrer  if  it  contains  no  averment  that  the  agreement  be- 
tween the  owner  of  the  note  and  the  principal  debtor  to  ex- 
tend the  time  of  payment  was  supported  by  a  valuable  con- 
sideration.— Lehnert  v.  Letoey,  149. 

2.  Action  upon  promissory  note;  material  alteration  avoids  con- 

tract; evidence. — An  alteration  which  makes  a  promissory 
note  speak  a  language  different  in  legal  elTect  from  that 
which  it  originally  spoke,  is  material,  and  when  made  by 
one  not  a  stranger  to  the  paper,  is  sufficient  to  avoid  the  con- 
tract as  to  all  parties  not  consenting  thereto;  and  in  an  action 
upoTi  sunh  note,  under  issues  properly  presented,  evidence 
tending  to  show  such  material  alteration  is  admissible. — Car- 
roll V.  Warren,  398. 

3.  Action  upon  a  note;  failure  of  consideration;  general  affirma- 

tive charge. — In  an  action  upon  a  promissory  note,  where  the 
defendant  pleads  a  failure  of  consideration,  to  which  special 
plea  the  plaintifP  files  a  special  replication,  and  there  was 
evidence  supporting  the  plea  setting  up  a  failure  of  considera- 
tion, and  there  was  no  evidence  introduced  by  the  plaintiff 
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to  prove  the  material  affirmance  of  his  replication,  the  defen- 
dant is  entitled  to  the  general  affirmative  charge,  and  it  is 
not  error  for  the  court  to  give  such  charge  at  defendant's 
request. — Ih,  398. 

4.  Insanity;  endorsement  of  promissory  note  hy  payee  who  is  in- 

sane, void,  and  confers  no  right  upon  endorser. — The  endorse- 
ment of  a  promissory  note  by  the  payee  therein  who  is  insane, 
is  void  and  confers  no  right  upon  the  endorser;  and  in  an  ac- 
tion by  the  endorsee  upon  a  note  so  endorsed  against  the  malier 
thereof,  the  insanity  of  the  payee  and  endorser  at  the  time  of 
the  endorsement  and  transfer,  is  a  valid  defense  and  can  be 
interposed  by  the  maker. — Walker  v.  Winn,  Jr.,  Admr.^  560. 

5.  Action  upon  promissory  note;  insanity;  admissibility  of  evidence. 

Where  in  an  action  upon  a  promissory  note  by  an  endorsee  of 
said  note,  the  defendant  files  a  sworn  plea,  denying  that  the 
plaintiff  was  the  party  really  interested  in  the  note  sued  on, 
evidence  that  the  payee  of  the  note  was  insane  at  the  time  he 
transferred  it,  is  competent  and  admissible,  and  it  is  error  for 
the  court  to  exclude  such  evidence. — Ih.  560. 

QUO  WARRANTO. 

1  Qv^  warranto;  does  not  lie  to  prevent  threatened  exercise  of  a 
franchise  unlawfully. — The  statutory  proceeding  in  the  nature 
of  QUO  warranto,  as  provided  by  chapter  94  of  the  Code  of 
1896,  (p.966)  does  not  lie  to  prevent  the  threatened  usurpa- 
tion of  an  office,  or  the  treatened  exercise  of  a  franchise  un- 
lawfully.— State  ex  rel.  Johnson  v.  Mayor  and  Council  of  Ens- 
ley,  661. 

RAILROADS. 

1.  Averment  of  negligence;  sufficiency  thereof. — A  count  that  avers 

that  the  train  of  cars  upon  which  plaintiff  was  in  discharge 
of  his  duties  as  a  brakeman  was  derailed,  and  plaintiff  thereby 
injured,  in  consequence  of  its  being  run  by  the  engineer  at 
a  rate  of  speed  which  was  dangerous  and  reckless,  contains 
a  sufficient  averment  of  negligence. — Northern  Ala.  R.  R.  Co. 
V.  Shea,  119. 

2.  Action  for  negligence;  sufficiency  of  complaint;  averment   of 

name  of  party  to  whose  negligence  injury  is  imputed. — In  an 
action  against  a  railroad  corporation  by  an  employe  thereof  to 
recover  damages  for  personal  injuries,  where  it  is  alleged  in 
the  complaint  that  the  injury  was  caused  by  defects  In  the 
track  of  the  defendant,  which  defect  arose  from  or  had  not 
been  discovered  or  remedied  owing  to  defendant's  negligence 
or  the  negligence  of  some  person  entrusted  by  defendant 
with  duty  of  seeing  that  the  track  was  in  proper  condition, 
it  is  not  necessary  to  aver  the  name  of  the  person  so  entrusted 
with  such  duty.— 75.  119. 

3.  Same;  same;  same;  plaintiff  need  not  aver  that  he  had  made 

diligent  effort  to  ascertain  negligent  engineer's  full  name. — A 
count  alleging  that  plaintiff's   injuries   were   caused   by   the 

negligence  of  Gould,  whose  given  name  is  unknown 

to  plaintiff  and  who  was  the  engineer  in  charge  of  the  loco- 
motive pulling  the  train,  upon  which  plaintiff  was  employed 
as  brakeman,  and  that  said  engineer  so  negligently  and 
carelessly  managed  his  engine  as  to  throw  some  of  the  cars 
from  the  track,  resulting  in  the  injury  to  plaintiff,  suffi- 
ciently charges  negligence;  and  it  in  effect  avers  the  surname 
of  the  engineer  and  that  his  christian  n&me  is  unknown  to 
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the  plaintiff.  It  is  not  necessary  for  plaintiff  to  aver  that 
he  had  made  diligent  effort  to  ascertain  the  engineer's  full 
name,  but  had  failed  to  ascertain  it. — lb.  119. 

4.  Expert  testimony;  competency  to  testify  as  to  condition  of  rail- 

road track. — A  witness  who  is  shown  to  be  skilled  and  expe- 
rienced in  respect  of  track  conditions  and  track  constructions, 
is  competent  to  give  opinions  as  to  the  defective  and  unsafe 
condition  of  a  railroad  track. — Ih.  119. 

5.  Same;  case  at  bar. — A  witness  who  had  had  long  experience  as  a 

brakeman,  whose  duties  had  to  do  with  the  regulation  of 
the  speed  of  the  train  under  the  varying  circumstances  inci- 
dent to  a  railway,  according  to  curve,  grade,  etc.,  is  qualified 
to  give  his  opinion  on  each  of  these  matters,  and  to  state 
that  a  train,  at  a  particular  time  and  place,  was  running  at  a 
dangerously  high  speed. — lb.  119. 

6.  Proof  of  averment  in  complaint;  common  knowledge  of  jury. 

An  averment  in  a  complaint  that  "the  rails  were  insecurely 
fastened  to  the  cross  ties"  is  suflftciently  proved,  if  the  evi- 
dence shows  that  ties  were  rotten,  the  jurors  common 
knowledge  being  sufficient  to  afford  them  necessary  assurance 
that  rotten  wood  will  not  hold  a  rail  or  spike. — Ibi  119. 

7.  Defective  track  conditions ;  trainmen  do  not  assume  risks  thereof. 

It  is  not  the  duty  of  trainmen  but  of  other  employes  to  see 
that  th^  track  is  safe  and  kept  in  proper  condition,  and. 
therefore,  trainmen  do  not  assume  the  risk  of  defective  track 
conditions.— J&.  119. 

8.  Wanton,  wilful  or  intentional  negligence;  insufficiency  of  evi- 

dence to  support  count  charging  same. — In  an  action  against 
a  railroad  company,  the  affirmative  charge  should  be  given 
against  a  count,  charging  wanton,  willful  or  intentional 
negligence,  where  the  only  evidence  tending  to  support  same 
was  that  the  whistle  was  not  sounded  nor  the  bell  rung,  as 
the  train  approached  the  crossing  near  which  plaintiff  was 
injured.— -V.  C.  d-  8t,  L.  Ry.  Go.  v.  Harris,  249. 

9.  Trespass  upon  railroad  track;  when  child  incapable,  by  reason 

of  tender  age,  of  exercising  discretion,  may  commit. — A  child 
incapable,  by  reason  of  tender  age,  from  exercising  discretion 
may  become  a  trespasser  upon  the  same  facts  that  would  im- 
press that  character  upon  a  person  of  legal  discretion,  and 
this  is  true,  although  the  child  would  be  incapable  of  contrib- 
utory negligence. — lb.  249. 

10  Same;  same;  case  at  bar. — Where  a  little  child* nineteen  months 
old  came  on  the  track  at  the  crossing,  and,  seeing  the  train, 
turned  up  the  track,  went  several  feet  away  from  the  crossing, 
stopped  and  stood  gazing  at  the  approaching  engine,  she  be- 
came a  trespass  on  the  railroad  company's  track. — lb.  249. 

11.  Same;  duty  of  railroad  company. — A  railroad  company  owes  no 
duty  to  a  trespasser  upon  its  track  other  than  to  resort  to  all 
reasonable  means  to  avoid  injuring  such  trespasser  after  its 
servants  become  aware  of  the  trespasser's  presence  and  peril. 
lb.  249. 

13.  Failure  to  give  statutory  signal  at  railroad  crossing  ;effect  in 
case  of  injury  to  trespasser. — Where  a  little  child  in  the  act 
of  crossing  a  railroad  track,  on  the  approach  of  an  engine, 
which  had  failed  to  give  the  statutory  signal,  turned  up  the 
track,  approached  the  engine  and  thereby  became  a  trespasser, . 
the  railroad  company  is  liable  for  Injuries  sustained  if  it  be 
shown  that  the  child  would  not  have  entered  upon  the  cross- 
ing had  the  signal  been  given. — lb.  249. 

13.  Same;  same. — Where  it  is  shown  that  the  trespasser  would  not 
have  heeded  the  signals  if  given,  failure  to  give  same  does  not 
render  a  railroad  company  liable  for  injuries  to  such  tres- 
passer.— lb.  249. 
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14.  Railroad  company's  demurrage  charges  for  detention  of  car;  lien 

exists  for  such  charges. — A  railroad  company  may  legally 
charge  car  service  or  demurrage  for  the  detention  of  its  cars 
by  a  consignee  or  consignor  beyond  a  reasonable  time  in  which 
to  unload  them  or  load  them,  as  fixed  by  rules  adopted  by 
the  Alabama  Gar  Service  Association ;  and  for  such  demurrage 
charges  the  carrier  has  a  lien  on  the  property  shipped. — Sou. 
Ry.  Co.  V.  Lockwood  Mfg.  Co.,  322. 

15.  Same;  lien  not  lost  by  placing  car  on  particular  track  to  be  un- 

loaded. The  placing  of  a  loaded  car  on  a  particular  track  by 
a  railroad  company  for  the  purpose  of  allowing  the  consignee 
to  unload  it,  is  not  such  an  absolute  and  unconditional  deliv- 
ery unto  the  assignee  of  the  articles  shipped  as  would  cut  off 
or  release  company's  future  right  of  lien  on  said  articles  for 
legitimate  charges  for  car  service  or  demurrage  that  might 
subsequently  accrue,  by  reason  of  the  consignee's  failure  to 
unload  the  car  within  the  time  fixed  by  the  rules  of  the  com- 
pany or  of  the  car  service  association. — lb.  322. 

16.  Action   against   railway   company:   when   no   cause   of   action 

shown. — In  an  action  against  a  railroad  company,  a  complaint 
does  not  state  a  cause  of  action  with  charges  the  defendant 
with  collusion  with  another  railroad  company  by  allowing 
the  latter  to  run  over  a  branch  of  the  defendant's  road,  and 
to  use  the  defendant's  road  to  grade  such  branch  of  the  road, 
and  thereby  enable  the  other  company  to  reach  "plaintifT's 
possession  which  was  taken  by  i-trong  force  from  plaintiff  by 
the  other  railroad  company,  and  cutting  a  fence  around  said 
possession,  exposing  the  crop,"  to  plaintiff's  damage,  etc. 
Henry  v.  A\,  C.  <t  St.  L.  Ry.  336. 

17.  Action  of  railroad  company  as  warehouseman;  admissibility  of 

evidence. — In  an  action  against  a  railroad  company  as  a 
warehouseman,  the  distance  which  the  plaintiff  lives  from  the 
depot  of  the  defendant  where  the  goods  were  stored,  is  irrele- 
vant to  any  issue  involved,  and  therefore  testimony  as  to  such 
fact  is  inadmissible.— ^ott.  Ry.  Co.  v.  Aldridge  d  Shelton,  368. 

18.  Action  against  railroad  company  for  killing  stock;  general  af- 

firmative charge. — In  an  action  against  a  railroad  company  to 
recover  damages  for  the  killing  of  two  mules,  where  there  is 
evidence  from  which  the  jury  can  infer  that  the  employees  of 
the  defendant  might  have  discovered  the  mules  in  time  to 
have  prevented  the  killing  of  them,  by  employing  the  proper 
means  therefor,  and  that  said  employees  were  negligent  in  not 
averting  the  accident,  the  general  affirmative  charge  requested 
by  the  defendant  is  properly  refused. — Oentral  of  Oa.  v.  Lark- 
ins,  377. 

19.  Action  against  railroad  company  for  breach, of  contract  of  af- 

freightment, admissible  in  evidence. — In  an  action  against  a 
railroad  company  to  recover  dama.q:es  for  the  breach  of  a  con- 
tract of  affreightment,  a  statement  and  a  certificate  made  by 
the  conductor  of  the  defendant  relating  to  a  transaction  that 
was  past,  having  reference  to  the  freight  shipped  over  the  de- 
fendant's line,  is  not  admissible  in  evidence  over  the  defend- 
ant's objection. — Seaboard  Air  Line  v.  Hubbard,  546. 
20  Contributory  negligence;  duty  of  person  approaching  track  of 
railway. — It  is  the  duty  of  a  person  approaching  the  tracks  of 
a  railway  for  the  purpose  of  cros  ;ing  it.  to  stop  and  look,  and 
if  necessary,  to  listen  for  approaching  trains;  and  where 
there  is  an  omission  of  this  duty,  followed  by  injury  resulting 
from  a  collision  with  a  train  or  locomotive  or  car,  while  at- 
tempting to  cross  over  the  track,  the  person  so  injured  and 

Vol.  142. 


Digitized  byLjOOQlC 


INDEX.  811 

RAILROADS — Continued. 

so  failing  to  discharge  the  duty  resting  upon  him  is,  as  a  mat- 
ter of  law,  guilty  of  contributory  negligence  which  precludes 
his  recovery  of  damages  in  an  action  which  counts  upon  the 
simple  negligence  of  the  railroad  company  or  its  employes. 
L.  if:  N.  R.  R.  Co.  V.  Pearce,  680. 

II.     Street  Railroads. 

21  Action  by  passenger  against  street  railway;  evidence  of  number 

of  passengers  on  car,  when  admissible. — In  an  action  by  a 
passenger  against  a  street  railway  a  count  in  a  complaint 
which  Sficribed  plaintiff's  injuries  to  the  "wanton  and  reck- 
less negligence"  of  defendant's  employees  in  charge  of  the  car 
on  which  plaintifT  was  a  passenger,  in  that  they  caused  the 
car  to  approach  and  cross  a  railroad  track  without  stopping, 
knowing  that  a  train  was  approaching  on  such  track  and  that 
it  would  probably  cross  defendant's  track  without  stopping 
and  that  there  would  be  a  collision  between  the  train  and  the 
car  and  that  the  probable  result  of  the  collision  would  be 
injury  to  the  passengers  on  the  car,  evidence  that  the  street 
car  was  at  the  time  crowded  with  passengers,  was  pertinent 
as  supporting  the  alleged  probability  and  the  employer's  ap- 
preciation of  it  that  passengers  would  be  injured  by  the  col- 
lision.— Birmingham  Ry.,  L.  d  P.  Co.  v.  Rutledge,  195. 

22  Same;  rate  of  speed;  when  question  for  jury. — In    an    action 

against  a  street  railway  company  to  recover  damages  for  in- 
jury to  a  mule,  alleged  in  the  complaint  to  have  been  caused 
by  the  willful  or  wanton  negligence  of  the  defendant,  where 
the  evidence  show?  that  the  accident  occurred  at  the  intersec- 
tion of  two  streets  where  the  mule  could  not  have  been  seen 
by  the  motorman  until  the  car  had  reached  the  crossing,  the 
question  as  to  whether  running  the  car  at  the  rate  of  5,  6  or  7 
miles  an  hour  at  such  place  was  wilful  or  wanton  negligence, 
is  a  question  for  the  jury. — lb.,  674. 

23.  Action  by  passenger  for  personal  injuries;  sufficiency  of  com- 
plaint.— In  a  suit  brought  by  a  passenger  against  a  street  rail- 
road company  to  recover  damages  for  personal  injuries,  a 
count  of  the  complaint  which  avers  that  "defendant  was  negli- 
gently operating  said  car  at  or  near  a  point  on  defendant's 
line*  *  •  *  that  while  plaintiff  was  engaged  in  or  about  to 
alight  from  said  car,  his  body,  as  a  proximate  consequence, 
of  said  negligence,  was  caused  to  leave  said  car  and  strike 
the  street  with  great  force  and  violence,  whereby  plaintiff 
was  bruised,"  states  a  cause  of  action. — Birmingham  Railway 
Light  d  Power  Co.  v.  Glover,  492. 

24  Same;  same. — In  such  an  action  a  count  of  the  complaint  which 
avers  that  the  plaintiff  "had  informed  the  defendant's  servant, 
the  conductor  or  motorman  of  said  car,  of  his  purpose  and 
desire  to  alight  from  said  car  ♦  *  ♦  ,  that  it  was  and  then 
became  the  duty  of  defendant's  servant,  after  slackening  and 
reducing  the  speed  of  said  car,  not  to  increase  the  speed  of 
said  car  until  plaintiff  had  alighted  from  said  car,  or  had 
had  a  reasonable  opportunity  to  alight  from  said  car;  that, 
notwithstanding  said  duty,  the  defendant's  servant  negli- 
gently, suddenly  and  greatly  increased  the  speed  of  said  car 
before  plaintiff  had  alighted  therefrom,  and  before  plaintiff 
had  had  a  reasonable  opportunity  to  alight  therefrom;  that 
as  a  proximate  consequence  of  said  negligence/'  plaintiff  suf- 
fered the  injuries  complained  of, — is  faulty  in  assuminjg  in- 
stead of  alleging  that  defendant's  servant  slackened  the  speed 
of  the  car,  upon  being  informed  that  the  plaintiff  desired  to 
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alight  therefrom,  and  in  not  alleging  that  it  was  the  duty  of 
defendant's  servant  to  decrease  the  speed  then  and  there;  but 
said  count  is  not  subject  to  demurrer  upon  the  ground  that  it 
does  not  appear  therefrom  that  at  the  time  of  the  increase  of 
the  speed  of  the  car,  the  plaintiff  was  in  the  act  of  alighting 
therefrom,  and  said  complaint  states  a  cause  of  action. — Ih. 
492. 

25.  Same:  same:  when  count  does  not  charge  wilfulness,  wanton- 
ness or  recklessness. — In  such  a  case  where  a  count  of  the 
complaint,  after  stating  that  plaintiflf  was  a  passenger,  and 
that  there  was  duty  on  the  part  of  defendant's  servant  to 
plaintiff  not  to  increase  the  speed  of  the  car  after  being  ad- 
vised tnat  plaintiff  desired  the  car  stopped  that  he  might 
alight,  then  alleges  that  "the  said  motorman,  the  defendant 
well  knowing  that  plaintiff  was  seeking  to  alight,  and  well 
knowing  that  a  sudden  Jerk  would  probably  throw  plaintiff 
from  the  car,  with  wanton  and  willful  or  reckless  negligence, 
suddenly  increa>sed  the  speed  of  said  car,  and  as  a  proximate 
consequence  thereof,"  plaintiff  was  thrown  from  the  car  anu 
injured,  such  count  of  the  complaint  does  not  aver  that  the 
motorman  wantonly,  willfully  or  recklessly  caused  plaintiff's 
fall,  and  therefore  pleas  of  contributory  negligence  on  the  part 
of  plaintiff  set  up  a  defense  to  such  count. — 76.  492. 

2C.  Same:  same:  same. — Such  count  is  inapt,  if  not  affirmatively 
bad  as  one  alleging  willful  injury  inflicted  by  the  motorman  in 
that  it  avers  not  that  the  motorman  had  knowledge  of  the 
probable  disastrous  consequence  of  his  act,  but  that  the  "de- 
fendant" had  such  knowledge;  and  the  knowledge  of  the  de- 
fendant in  its  corporate  capacity,  is  not  sufficient  to  character- 
ize, the  act  of  the  plaintiff  on  the  part  of  the  motorman  as 
being  willful.— 75.  492. 

i?  Action  against  street  railroad  company  hy  passenger:  contrib- 
utory negligence. — Where  a  passenger  upon  a  street  car  steps 
off  the  car  backwards  while  it  is  going  at  the  rate  of  5  or  6 
miles  an  hour,  or  with  his  face  towards  the  rear  of  the  car, 
he  is  guilty  of  contributory  negligence,  which  precludes  his 
recovery  for  injuries  sustained,  by  reason  of  trying  in  this 
way  to  alight  from  the  car. — Ih.  492. 

RATIFICATION. 

1.  Same:  duress:  ratification. — A  contract  made  under  duress  is 
only  voidable  and,  therefore,  the  party  upon  whom  duress  has 
been  imposed  subsequently  recognizes  the  validity  of  the  con- 
tract involved,  either  by  making  payments  thereon  or  other- 
wise, he  will  be  held  to  have  elected  to  waive  the  duress  and 
ratify  the  contract. — Langley  v.  Andrews,  655. 

RECEIVERS. 

Skk  Chancery,  Sub-Titt^. 

REDEMPTION. 

1.  Bill  to  redeem  under  a  mortgage:  when  hushand  of  complainant 
necessary  party. — Where  a  bill  is  filed  by  a  married  woman, 
who  claims  title  by  a  deed  from  her  husband  to  have  a  deed 
to  certain  lands  executed  by  her  and  her  husband  to  a  third 
party  declared  a  mortgage  and  to  have  the  same  annulled  on 
the  ground  of  payment,  or  to  be  allowed  to  redeem,  if  the 
mortgage  indebtedness  is  not  paid,  the  husband  of  the  com- 
plainant is  a  necessary  and  indispensible  party  to  the  suit, 
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and  the  failure  to  make  him  a  party  is  fatal  to  obtaining  the 
reliff  prayed  for;  and  of  this  defect  the  court  can  take  notice 
ex  mero  motu. — Marbury  L.  Co.  v.  Harriet  Posey,  394. 

2.  Redemption:  right  persorMl  and  will  he  as  required  by  statute. 

The  right  of  redemption,  as  given  by  the  Statute,  is  a  personal 
privilege,  and  in  order  for  one  to  avail  himself  thereof,  it 
must  be  shown  that  he  has  not  failed  to  do  what  the  law 
requires  in  order  to  invest  himself  with  the  right  which  he 
seeks  to  enforce;  or  he  must  show  some  valid  reason  for  his 
failure  therein  in  any  particular. — Francis  v.  White^  Admr.^ 
590. 

3.  Redemption:   tender  of  purchase  money   and   lawful   charges; 

excused  when  purchaser  absent  from  the  State. — Where  one 
seeks  to  exercise  the  right  of  statutory  redemption,  and  the 
purchaser  at  the  mortgage  or  execution  sale  is  absent  from  the 
State,  a  tender,  to  be  sufficient  to  authorize  the  maintenance 
of  a  bill  in  equity  for  redemption,  must  be  made  by  a  deposit 
of  the  money  in  court  upon  the  filing  of  the  bill;  and  the 
absence  of  the  purchaser  or  his  vendee  from  the  State  excusej 
the  tender  in  person  and  authorizes  the  filing  of  the  bill. 
lb.  590. 

4.  Same:  when  failure  to  deliver  possession  no  bar  to  redemption. 

Where  property  is  purchased  at  a  foreclosure  sale  of  a  mort- 
gage, or  under  an  execution  levied  thereon,  and  the  purchaser 
at  said  sale  makes  no  demand  for  the  possession  of  the  prop- 
erty, such  failure  to  demand  possession  constitutes  a  valid 
reason  for  former  owner  failing  to  deliver  possession  to  the 
purchaser:  and.  under  such  circumstances,  the  failure  to  de- 
liver possession  constitutes  no  bar  to  the  exercise  of  the  right 
to  statutory  redemption. — lb.  590. 
5  Bill  to  redeem:  when  statutory  requirements  sufficiently  com- 
plied with. — In  a  bill  filed  to  redeem  lands  from  a  sale  under 
an  execution,  where  it  is  averred  that  the  purchaser  has  ab- 
sented himself  from  the  State,  that  the  complainant  has  made 
dilif^ent  inquiry  to  ascertain  his  post  office  address,  has  re- 
peatedly written  to  him  asking  for  an  account  of  the  lawful 
charges  claimed  by  him  to  have  been  paid,  has  requested  his 
vendees  to  inform  him  what  lawful  charges  are  claimed  by 
them;  and  that  the  original  purchaser  and  his  vendees  has 
each  refused  to  give  any  information;  and  that  the  complain- 
ant has  made  diligent  inquiry  as  to  the  lawful  charges,  and 
has  paid  into  court  the  amount  of  all  lawful  charges  he  has 
been  able  to  ascertain,  and  offers  to  pay  all  other  lawful 
charsres  which  may  be  ascertained  by  the  court:  such  aver- 
ments show  a  sufficient  excuse  for  failure  of  the  complainant 
to  pay  the  lawful  charges,  and  authorize  the  maintenance  of  a 
bill  to  redeem.— /ft.  590. 

6.  Bill  to  redeem :  sufficiency  of  averments  as  to  tender  of  lawful 

charges. ^-On  a  bill  to  redeem  property  sold  under  execution, 
where  it  is  averred  that  the  complainant  has  ascertained  that 
the  purchaser  at  said  sale  had  paid  designated  amount  as  a 
tax  levied  by  the  city  wherein  the  property  was  located,  which 
said  amount  "is  herewith  tendered  and  offered  to  said  defend- 
ant, as  well  as  the  further  sum  of  $41.76.  legal  interest  on  the 
amount  of  said  assessment,"  such  averment  of  tender  is  not 
sufficient:  in  that,  it  fails  to  aver  that  the  amount  is  paid  into 
court— it  appearing  that  the  purchaser  is  absent  from  the  State. 
lb.  590. 

7.  Statutory  right  of  redemption:  where  lands  are  purchased  by 

several  parties,  tender  not  required  to  be  made  to  each  of  the 
purchasers. — Where  property  is  sold  under  execution,  and  the 
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purchaser  at  said  sale  subsequently  sells  separate  portions  of 
said  property  to  two  or  more  other  parties,  in  order  for  the 
original  owner  to  redeem  the  lands  so  sold,  it  is  not  necessary 
that  he  should  make  a  tender  of  the  purchase  price,  together 
with  the  other  charges  fixed  by  the  Statute,  to  the  original 
purchaser  and  each  of  his  vendees;  but,  under  such  circum- 
stances, the  defendant,  by  redemption,  can  come  into  equity  by 
paying  into  Court  the  money  which  the  law  requires,  and  ask 
the  Court  to  distribute  it  to  the  parties  according  to  their 
respective  interests  and  rights,  and  offer  to  do  and  pay  what- 
ever more  additional  thereto  may  be  just  and  equitable;  and 
upon  such  averments  and  offer,  he  can  maintain  a  bill  to  re- 
deem.— lb.  590. 
8.  A  hill  to  redeem;  sufficiency  of  offer  to  pay  for  execution  of  deed. 
Where  a  bill  is  filed  in  a  court  of  equity  seeking  to  redeem 
lands  sold  under  execution,  and  the  complainant  offers  to  pay 
all  law^ful  charges  and  asks  for  information  as  to  their 
amount,  the  cost  of  executing  a  deed  will  be  considered  as 
included  in  complainant's  offer  to  do  equity. — Ih.  590. 

REGISTRATION  OF  CONVEYANCES. 

1.  Mistake  of  officer  recording  it  does  not  affect  rights  of  mortga- 
gee.— Where  a  mortgage  is  duly  filed  for  record  in  the  office 
of  the  Judge  of  Probate,  such  filing  is,  under  the  provisions 
of  the  statute,  (Code,  1896,  §  987),  operative  as  notice  of  the 
mortgagee's  lien  from  the  day  delivered  to  the  Judge,  and  a 
mistake  of  the  officer  in  recording  the  mortgage  does  not 
affect  the  rights  of  the  mortgagee  thereafter,  nor  render  the 
record  of  the  mortgage  ineffective  as  constructive  notice  to 
such  subsequent  purchasers  for  value. — Chapman  v.  Johnson, 
633. 

RES  AD  JUDICATA. 

1.  Husband  and  wife;  res  adjudicata  as  to  mortgage  being  given  to 
secure  husland's  debt. — Where  in  a  suit  in  equity  one  of  the 
issues  involved  is  whether  a  mortgage  executed  by  a  married 
woman,  conveying  her  separate  property,  was  given  to  secure 
the  debt  of  her  husband,  and  in  the  decree  rendered  it  was 
ascertained  that  said  mortgage  was  not  given  to  secure  the 
husband's  debt,  such  question  becomes  res  adjudicata  as  be- 
tween the  mortgagor  and  persons  claiming  under  the  mort- 
gage; and  the  fact  that  such  decree  was  appealed  from  and 
was  pending  at  the  time  of  an  action  of  ejectment  for  the 
lands  included  in  the  mortgage,  but  was  not  superseded,  does 
not  authorize  the  introduction  in  the  ejectment  suit  of  evi- 
dence touching  the  issue  as  to  whether  the  mortgage  was 
given  to  secure  the  husband's  debt,  which  was  adjudicated 
by  the  decree  in  the  chancery  court;  but  a  record  of  the  pro- 
ceedings in  said  chancery  suit  is  admissible  in  evidence. — Col- 
lier V.  Alexander,  422. 

RESCISSION. 

See  Contracts. 

SALES. 

L.  Conditional  sale;  when  shown  to  exist. — Where  an  agreement  of 
purchase  of  personal  property,  after  reciting  that  the  property 
was  purchased  at  a  certain  price,  which  was  to  be  paid,  part 
in  cash  and  for  the  balance  notes  were  given,  then  recites  that 
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if  the  purchaser  failed  to  pay  either  of  said  notes  when  due, 
the  seller  may  retake  the  property  sold  and  all  payments 
thereon  shall  be  retained  as  rent,  and  that  the  title  to  said 
property  is  retained  by  the  seller  until  full  compliance  with 
the  terms  of  said  agreement,  such  agreement  constitutes  a 
conditional  sale,  and  the  seller  is  not  divested  of  title  until 
there  is  a  payment  of  the  purchase  price. — Bronson  v.  Russell, 
360. 

2.  Action  on  the  case;  when  necessary  to  prove  price  at  which  prop- 

erty is  sold. — In  an  action  on  the  case  by  a  landlord  to  recover 
damages  for  the  defendant  preventing  the  enforcement  of  his 
lien  by  removing  property  subject  thereto,  where  the  plaintiff 
does  not  show  at  what  price  he  sold  said  property,  or  that 
any  part  of  the  purchase  money  remains  unpaid,  but  intro- 
duces evidence  tending  to  show  only  the  value  of  the  property, 
plaintiff  Is  not  entitled  to  recover;  the  evidence  so  introduced 
having  no  tendency  to  prove  plaintiff's  loss. — King  v.  Hender- 
son, 460. 

3.  Contract  of  sale;  right  of  recission. — Whereby  the  fraudulent  rep- 

resentation of  a  vendor  in  relation  to  material  facts  concern- 
ing the  title  of  land,  the  falsity  of  which  he  has  not  the 
means  of  ascertaining  and  could  not  ascertain  by  reasonable 
diligence,  one  is  induced  to  invest  his  money  in  the  purchase 
of  land,  the  purchaser  can  by  bill  in  equity  rescind  the  sale, 
and  have  the  contract  of  purchase  annulled. — Harden  v.  Bad- 
ham,  500. 

4  Same;  same. — If  the  vendor  of  lands  falsely  represents  his  title 
to  be  good,  when  it  is  not,  and  the  purchaser  relying  on  such 
representation,  is  thereby  induced  to  enter  into  a  contract  to 
purchase  said  land,  such  misrepresentation,  though  made 
under  an  honest  mistake  as  to  the  sufficiency  of  the  title,  en- 
titles the  purchaser  to  have  the  contract  rescinded. — Ih,  500. 

5.  Sale  of  lands  by  register;  when  properly  set  aside. — ^Where  lands 
are  .sold  by  the  register  in  chancery  under  order  of  the  court, 
and  upon  exceptions  to  the  confirmation  of  the  sale,  and  on 
application  to  have  the  sale  set  aside  and  a  new  sale  ordered, 
it  is  made  to  appear  that  a  much  larger  price  will  be  paid  for 
the  property  on  a  resale,  and  such  price  is  guaranteed  by  a 
deposit  of  money  with  the  register,  and  there  is  evidence 
tending  to  show  the  inadequacy  of  the  price  paid  at  the  sale 
by  the  register,  the  chancellor  does  not  err  in  refusing  to  con- 
firm such  sale  and  in  setting  it  aside. — Montague  v.  Inter- 
national Trust  Co.,  544. 

SHERIFFS. 

1.  Sheriff:  duty  and  liability  after  levy  of  attachment. — While  it 
is  the  duty  of  a  sheriff,  who  has  the  custody  of  property  under 
the  levy  of  an  attachment,  to  preserve  it  and  keep  it  safely, 
he  is  not  an  insurer  of  the  property  against  fire;  and  it  is  in- 
cumbent upon  him  only  to  use  that  reasonable  care  and  dili- 
gence in  keeping  such  property,  which  a  man  of  ordinary  dis- 
cretion and  judgment  might  reasonably  be  expected  to  use  in 
reference  to  his  own  property;  and  if  while  in  the  exercise 
of  such  care,  the  property  is  destroyed  by  fire,  while  in  his 
custody,  the  sheriff  is  not  liable  for  a  breach  of  his  official 
bond. — O'Bryan  Bros.  v.  Webb,  269. 

3.  Sheriff:  breach  of  official  bond;  sufficiency  of  complaint. — In  an 
action  against  a  sheriff  and  the  sureties  on  his  official  bond  to 
recover  damages  for  the  breach  of  such  bond  by  the  sheriff's 
failure  to  execute  a  writ  of  venditioni  exponas,  it  is  necessary 
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that  the  complaint  should  aver  that  the  failure  to  execute 
such  writ  was  wrongful,  negligent,  and  the  like;  and  in  the 
absence  of  such  averment  the  complaint  is  subject  to  demurrer, 
lb.  259. 

STATUTES. 

1.  Constitutional  law;  act  creating  lAth  Judicial  Circuit  local  law 
and  unconstitutional. — The  act  of  the  Legislature,  approved 
March  6,  1903,  "to  create  the  14th  Judicial  Circuit  of  the  State 
of  Alabama,  and  fix  the  time  of  holding  court  therein,'*  etc., 
(Acts  .1903,  p.  88),  is  a  local  law  within  the  meaning  of  section 
1 10  of  the  Constitution  of  1901;  and  notice  of  an  intention  to 
apply  to  the  Legislature  for  the  passage  of  such  law  not  hav- 
ing been  given  as  provided  by  section  106  of  the  Constitution, 
such  law  is  unconstitutional  and  void. — Walker  v.  State,  7. 

3.  Constitutional  law;  statute  to  regulate  practice  and  procedure  in 
the  Circuit  Court  of  Clay  county  unconstitutional. — The  pro- 
visions of  the  Act  approved  December  13th,  1898,  "To  further 
regulate  the  practice  and  procedure  of  the  Circuit  Court  of 
Oay  county,"  whereby  it  was  intended  to  deprive  that  court, 
of  jurisdiction  to  try  indictments  thereafter  returned  into 
that  court,  and  to  deprive  that  court  of  a  grand  jury  except 
when  the  same  should  be  ordered  by  the  judge  of  said  court 
prior  to  the  convening  of  said  court  (Local  Acts  1898-99  p. 
19G),  are  violative  of  Section  5  of  Article  VL  of  the  Consti- 
tution of  1875  (Constitution  1901,  §  143)  and  are  therefore  in- 
operative and  void. — Adcock  v.  State,  30. 

3.  Constitutional  law;  engaging  in  business  of  emigrant  agent 
without  obtaining  license. — The  Act  of  the  Legislature,  ap- 
proved October  1,  1903,  "to  prohibit  emigrant  agents  from 
plying  their  vocation  within  the  State  without  first  obtaining 
a  license  therefor,"  is  not  violative  of  the  14th  amendment  of 
the  Constitution  of  the  United  States,  or  of  section  31  of  the 
Constitution  of  Alabama;  and  said  act  is,  therefore,  valid. — 
Kendrick  v.  State,  45. 

4  Construction  of  act  creating  city  court  of  Gadsden;  rule  of  prac- 
tice on  appeal;  trial  by  court  without  jury. — Under  the  stat- 
ute creating  and  establishing  the  city  court  of  Gadsden  (Acts 
1900-01,  p.  1298),  providing  that  where  a  cause  is  tried  by  the 
court  without  a  jury  "either  party  may,  by  bill  of  exceptions, 
also  present  for  review  the  conclusions  and  judgment  of  the 
court  on  the  evidence,"  etc.,  the  appellate  court  can  not  re- 
view the  correctness  of  the  conclusion  and  judgment  of  the 
court  upon  the  evidence,  unless  it  is  disclosed  in  the  bill  of 
exceptions  that  an  exception  was  reserved  thereto. — Fleming 
V.  State,  52. 

5.  Indictment  for  abandoning  family;  wife  competent  witness. — The 
statute  making  the  wife  a  competent  witness  against  her  hus- 
band under  an  indictment  for  abandoning  his  family  (Acts 
1903,  p.  32).  is  not  an  ex  post  facto  law  within  the  meaning 
of  the  constitutional  provision. — Wester  v.  State,  56. 

0.  Act  creating  Houston  County;  notice  of  intention  to  apply  for  the 
passage  of  the  law  creating  said  county  sufficient. — ^The  notice 
given  of  the  intention  to  apply  1o  the  Le a:i  I'ature  of  the  State 
of  Alabama  of  1903.  for  the  passage  of  a  law  creating  a  new 
county  out  of  portions  of  Henry,  Dale  and  (Jeneva  Counties, 
was  sufficient  under  Section  106  of  the  Constitution,  and  was 
not  subieot  to  constitutional  objections,  because  it  failed  to 
state  the  boundaries  of  the  new  county,  as  defined  and  fixed 
in  the  act. — Law  v.  State,  62. 
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7  Term  of  office  of  Judge  of  Probate  not  affected  63/  the  General 

Election  Law  of  ISOS.—The  "Act  to  further  regulate  elections 
in  the  State  of  Alabama,"  approved  October  9.  1903,  (Acts  1903, 
p.  438),  did  not  extend  the  terms  of  office  of  the  Probate 
Judges  then  in  office  for  an  additional  year;  and  under  the 
provisions  of  said  Act  a  Judge  of  Probate  whose  term  of  office 
commenced  November  3,  1898,  could  not  hold  said  office  longer 
than  a  reasonable  time  after  the  expiration  of  his  term  of 
November  3  1904,  and  until  his  successor  was  elected  on  No- 
vember 8,  1904,  could  qualify. — Powell  v.  State  ex  rel  Hasty,  80. 

8  Board  of  Revenue  of  Montgomery  County;  local  act  requiring  ap- 

pointment not  repealed  hy  general  election. — The  local  Act 
approved  Feb.  28,  1903,  providing  that  the  members  of  the 
Board  of  Revenue  of  Montgomery  County  should  be  appointed 
by  the  Governor,  is  not  repealed  by  the  general  election  law 
approved  Oct.  9,  1903,  which  provides  for  the  election  of  differ- 
ent State  and  County  officers. — State  ex  rel.  Tyson  v.  Hough- 
ton, 90. 

9.  Constitutional  law;  detention  of  general  law  contra-distinguish- 

ed as  to  local  law. — A  law  that  is  general  in  its  terms  and 
is  in  good  faith  so  framed,  that  parts  of  the  State  may  come 
within  its  operation,  is  a  general  law  within  the  meaning  of 
the  constitution;  and  the  fact  that  at  the  time  of  its  passage 
there  may  be  in  the  State  certain  localities  where  there  are  no 
objects  for  its  present  operation,  or  where  there  are  special 
laws  already  in  existence,  which  must  be  repealed  before  the 
general  law  becomes  operative  therein,  does  render  such  law 
any  the  less  general  law. — State  ex  rel  Covington  v.  Thomp- 
son, 101. 

10.  Same:  the  general  election  law  a  general  and  not  a  local  law. 

The  act  of  the  Legislature  providing  for  the  holding  of  gen- 
eral elections  in  the  State  of  Alabama  (Acts,  1903.  p.  438), 
is  not  rendered  a  local  law  by  the  reason  of  the  provision  of 
section  106  of  said  Act  which  provides  that  the  provisions 
thereof  should  apply  to  all  primary  elections,  and  all  elections 
by  counties  and  municipalities  held  in  the  State,  "except  in 
cases  where  the  provisions  thereof  are  inconsistent,  or  in 
conflict  with  the  provisions  of  a  law  governing  special  pri- 
mary, county  or  municipal  elections." — Ih.  101. 

11.  Constitutional  law:  act  repealing  the  county  court  of  Clay  county 

unconstitutional. — The  act*  approved  September  18th,  1903, 
the  purpose  of  which  was  to  repeal  an  act  establishing  the 
county  court  of  Clay  county  of  law  and  equity  jurisprudence, 
and  several  other  acts  relating  to  said  county  court  (Local 
Acts  1903,  p.  255),  is  unconstitutional  and  void,  for  the  rea- 
son that  the  notice  of  intention  to  apply  for  the  passage  of 
such  repealing  act  did  not  state  the  substance  of  the  bill  which 
was  introduced  and  purported  to  be  passed  by  the  Legislature. 
Hooten  v.  Mellon,  245. 

12.  Same:   act   to  establish  inferior,  ciinl  court  of  Mobile   County 

unconstitutional — The  act  of  the  Legislature  of  Alabama  ap- 
proved September  26th,  1903.  entitled  "An  Act  to  establish 
an  inferior  civil  court  of  Mobile  County  in  lieu  of  Justices  of 
the  Peace  for  the  City  of  Mobile."  (Local  Acts  1903,  pp.  348- 
352),  is  unconstitutional  and  void,  because  the  notice  required 
by  Section  106  of  the  Constitution  to  be  given  stated  that  the 
court  proposed  to  be  established  should  have  jurisdiction  to 
the  extent  of  %200.~Alford  v.  Hicks,  355. 
13  Constitutional  law:  validity  of  act  establishing  inferior  court 
of  Bessemer. — A  published  notice  that  "a  bill  will  be  intro- 
52c 
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duced  In  the  next  session  of  the  legislature  of  the  State  of 
Alabama,  to  create  and  establish  an  inferior  court  in  the  city 
of  Bessemer  in  precinct  33,  Jefferson  county,  with  both 
civil  and  criminal  jurisdiction,  as  provided  by  sections  130 
and  158,  article  7  of  the  Constitution  of  the  State,"  does  not 
state  the  substance  of  the  local  act  passed  by  the  legislature 
establishing  an  inferior  court  of  Bessemer  in  lieu  of  all  jus- 
tices of.  the  peace  of  precinct  33  (Local  Acts,  1903,  p.  4S2) ; 
and  said  act  establishing  the  inferior  court  of  Bessemer  is 
therefore  unconstitutional  and  void. — Tillman  v.  Porter,  372. 

14.  Constitutional  law;  act  authorizing  establishment  of  dispensar- 

ies in  incorporated  towns  and  cities  in  Walker  County  valid. 
The  act  approved  March  3,  1903,  authorizing  the  establish- 
ment of  dispensaries  in  incorporated  towns  and  cities  in 
Walker  County,  upon  its  ratification  by  a  popular  vote  (Acts 
of  1903,  p.  137),  is  constitutional  and  valid. — Childs  v.  Shep- 
herd, 385. 

15.  Constitutional  Law;  act  creating  fifteenth  judicial  circuit;  local 

law  and  unconstitutional. — The  Act  of  the  Legislature,  ap- 
proved October  13,  1903,  "to  create  the  fifteenth  judicial  cir- 
cuit of  the  State  of  Alabama,  to  be  composed  of  the  Counties 
of  Autauga,  Chilton,  Elmore  and  Montgomery,"  is  a  local  law 
within  the  meaning  of  section  110  of  the  Constitution  of  1901; 
and  notice  of  an  intention  to  apply  for  the  passage  of  this  law 
not  having  been  given  as  provided  by  section  106  of  the  Con- 
stitution, such  law  is  void  and  unconstitutional. — State  ex  rel 
Atty.  Oenl.  v.  Sayre,  as  Judge,  641. 

10  Constitutional  law;  repeal  of  dispensary  act  as  to  Coffee  County 
and  prohibiting  the  sale  of  liquors  in  said  coutny. — A  notice 
that  application  will  be  made  to  the  Legislature  "for  the  re- 
peal of  the  law  authorizing  the  establishment  of  dispensaries, 
so  far  as  the  said  law  relates  to  the  county  of  Coffee,  and  for- 
bids the  commissioner's  court  of  the  county  of  Coffee  from 
erecting  dispensaries  for  said  county,"  or  a  notice  that  appli- 
cation will  be  made  to  repeal  "an  act  to  authorize  the  munic- 
ipal and  other  subdivisions  of  the  State  to  buy  and  sell  spir- 
ituous, vinous  and  malt  liquors,  and  to  further  regulate  and 
prohibit  the  sale  of  said  liquor,  approved  Feb.  18th,  1899,  in 
so  far  as  the  same  applies  to  the  county  of  Coffee,"  does  not 
set  forth  the  substance  of  the  act  approved  Sept.  25th,  1903, 
entitled  "An  act  to  repeal  an  act  entitled  an  act  to  author- 
ize municipal  and  other  subdivisions  of  the  State  to  buy  and 
sell  spirituous,  vinous  and  malt  liquors,  and  to  further  reg- 
ulate or  prohibit  the  sale  of  such  liquors,  approved  on  the 
18th  day  of  Feb.  1899,  in  so  far  as  said  act  relates  to  the 
county  of  Coffee,  and  to  prohibit  the  sale  or  giving  away  of 
such  liauors  in  the  county  of  Coffee,  after  the  first  Monday 
in  January,  1904."  (Local  Acts,  1903,  p.  316);  and  said  last 
named  act  being  a  local  act,  is  unconstitutional  and  void,  as 
being  offensive  to  Section  106  of  the  Constitution. — Town  of 
Elba  V.  Rhodes,  689. 

17.  Same:  act  establishing  dispensaries  in  the  town  of  Elba  uncon- 
stitutional.— The  act  approved  Oct.  1st,  1903,  entitled  "An  act 
to  establish  and  regulate  a  dispensary  in  the  town  of  Elba. 
Coffee  County,  Alabama,  for  the  sale  of  spirituous,  vinous  and 
malt  liquors,  and  to  establish  and  pernetuate  board  of  commis- 
sioners for  the  management  of  said  dispensary."  (Local 
Acts.  1903,  p.  443),  is  unconstitutional  and  void,  in  that  by  its 
terms  said  act  grants  an  exclusive  right  to  the  commission- 
ers provided  for  therein  as  individuals,  and  their  successors. 
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to  establish  and  maintain  a  dispensary,  and  thereby  traffic  in 
liquor,  etc.,  in  the  town  of  Elba,  and  is  therefore  in  viola- 
tion of  the  organic  law  prohibiting  monopolies,  lb.  689. 

STATUTORY  PENALTIES. 

1.  Penalty  for  failing  to  enter  partial  payment  on  record  of  re- 

corded judgment;  liability  of  assignee  of  judgment  previously 
recorded  by  assignor. — The  assignee  of  a  judgment,  which  had 
been  recorded  by  the  assignor  in  the  office  of  the  judge  of 
probate,  before  the  assignment,  is  liable  for  the  statutory 
penalty  provided  by  sections  1065  and  1923  of  the  Code  for 
failing  within  thirty  days  to  enter  partial  payments  made 
him  on  the  margin  of  the  record  of  the  judgment,  after  being 
requested  so  to  do. — Travis  v.  Rhodes,  189. 

2.  Same:  sufficiency  of  complaint. — Where  the  certificate  of  a  judg- 

ment was  filed  in  the  probate  office  prior  to  the  act  of  Feb- 
ruary, 1899,  amending  sections  1065  and  1066  of  the  Code,  the 
complaint,  in  an  action  to  recover  statutory  penalty  for  fail- 
ing CO  enter  partial  payments  on  record,  should  aver  that  the 
certificate  filed  contained  the  name  of  the  owner  of  the  judg- 
ment—/&.  189. 

3.  Statutory   provision    that   Insurance   Company    belonging   to   a 

tariff  association  pay  penalty  not  unconstitutional. — Section 
2619  of  the  Code  of  Alabama  providing  that  in  case  of  loss  an 
insurance  policy  issued  by  an  insurer  who  belonged  to  or  was 
a  member  of  or  in  any  wise  connected  with  any  tariff  asso- 
ciation or  such  like  thing  by  whatever  named  called,  etc., 
shall  be  construed  to  mean  that  the  assured  or  beneficiary 
thereunder  may  in  addition  to  the  actual  loss  or  damage  suf- 
fered recover  25  per  cent,  of  the  amount  of  such  actual  loss, 
any  provision  or  stipulation  to  the  contrary  in  the  policy  not- 
withstanding is  a  legitimate  exercise  of  the  police  power  of  the 
State.— Cowi.  Ins.  Co.  v.  Parks,  650. 

4.  Same. — Such  statutory  provision  is  not  violative  of  the  consti- 

tutional provision  for  singling  out  particular  persons  or 
corporations  and  discriminating  against  them. — /&.,  650. 

5.  Same;  said  provision  applies  to  foreign  Insurance  Companies 

as  well  <M  domestic. — The  fact  that  the  insurer  happens  to  be 
a  foreign  cornoration  does  not  render  the  provision  uncon- 
stitutional or  void  as  to  it.— /&.  650. 
STREETS. 

1.  Electric  light  companies;  no  exclusive  right  in  the  streets  of  a 

city. — It  is  not  within  the  power  of  a  municipal  corporation 
to  grant  any  exclusive  privilege  in  its  streets  to  another  cor- 
poration, so  as  to  deprive  itself  of  the  right  to  revoke  the 
same  and  grant  like  privileges  to  another  corporation. — Montg. 
L.  d  W.  P.  Co.  v.  Citizens  L.,  H.  rf  P.  Co.,  462. 

2.  Same:  same. — Where  a  municipality  has  granted  to  a  corpora- 

tion the  right  to  use  its  streets  for  a  public  utility,  it  has  the 
right  to  grant  like  privileges  to  another  corporation  and  to 
provide  such  restrictions  and  regulations  as  are  necessary  to 
prevent  injury  to  the  property  of  the  first  occupant  and  to  pre- 
vent an  interference  with  the  discharge  of  its  duties  assumed 
to  the  public,  and  where  such  interference  involves  danger  to 
the  public,  the  courts  will  prevent  it  even  without  an  ordi- 
nance upon  bill  properly  filed. — lb..  462. 

3.  Electric  light  companies;  rights  of  competing  companies  to  use 

all  streets. — Where  an  electric  light  company  has  by  an  ordi- 
nance of  a  city  been  granted  the  right  to  erect  its  poles  and 
string  its  wire  along  the  street  of  said  city,  it  has  no  special 
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rignts  In  the  streets  of  said  city  except  as  granted  by  the 
municipal  authorities,  and  such  company  does  not  acquire 
rights  over  any  distinct  or  separate  part  of  the  street,  such 
as  the  right  of  way  of  a  railroad  company  over  which  an- 
other company  cannot  pass  without  instituting  condemnation 
proceedings,  but  the  rights  of  the  first  electric  light  company 
who  occupies  the  street  of  said  company  are  subject  to  the 
rights  of  any  other  electric  light  company  to  which  the  city 
may  grant  the  right  to  string  its  wires  over  the  street,  sub- 
ject only  to  the  right  of  the  first  company  to  be  protected 
from  Injury  by  the  stringing  of  other  wires  so  near  as  to  in- 
jure its  property  or  prevent  the  discharge  of  its  duties  to 
the  public— J&.,  462. 

STREET  RAILROADS. 

See  Railroads,  St^b-Title. 
SURETIES. 

1.  Promissory  note:  discharge  of  surety  by  extension  of  time  to 

principal. — An  extension  of  the  date  of  payment  of  a  promis- 
sory note  granted  by  the  owner  of  the  note  to  the  principal 
and  founded  on  a  valuable  consideration,  discharges  the 
surety,  if  made  without  his  knowledge  and  consent;  but  a 
plea  by  a  surety  which  sets  up  such  discharge  is  subject  to 
demurrer  if  it  contains  no  averment  that  the  agreement  be- 
tween the  owner  of  the  note  and  the  principal  debtor  to  ex- 
tend the  time  of  payment  was  supported  by  a  valuable  con- 
sideration.— Lehnert  v.  Lewey,  149. 

2.  Surety:   right   to   enjoin    collection   of  judgment  pending   suit 

against  principal. — Suit  was  brought  against  a  surety  upon 
a  bond  for  the  faithful  performance  of  a  contract  entered 
into  by  the  principal  with  the  plaintiff.  The  plaintiff  obtained 
judgment  on  which  execution  was  issued.  Subsequently  the 
same  plaintiff  instituted  a  suit  against  the  principal  in  the 
bond  for  the  breach  of  the  contract  for  the  performance  of 
which  the  bond  was  given.  The  defendant  in  the  last  suit 
interposed  defenses  by  setting  up  pleas  in  bar.  Thereupon  the 
surety  against  whom  the  judgment  had  been  recovered  filed  a 
bill  against  the  plaintiff  to  enjoin  the  collection  of  the  judg- 
ment against  it,  until  the  final  adjudication  of  the  suit  by 
said  plaintiff  against  the  principal  in  the  bond,  in  which  bill 
it  was  averred  that  the  pleas  at  bar  introduced  by  the  prin- 
cipal were  true.  There  were  averred  no  general  grounds  of 
equitable  jurisdiction  to  enjoin  the  collection  of  the  judg- 
ment. Held:  that  the  surety  could  not  maintain  such  a  bill 
to  enjoin  the  collection  of  the  judgment. — Damp.  Habil  v.  U. 
S.  F.  d  G.  Co.,  365. 

3.  Liability  of  different  sets  of  sureties  on  guardian's  bond. — A  bill 

by  a  ward  against  the  guardian  and  several  sets  of  sureties 
on  his  bond  is  not  bad  on  the  ground  for  misjoinder,  and 
multifariousness. — Matthews  v.  Mauldin,  434. 

4.  Same:  execution  of  bond. — A  guardian's  bond  executed  by  the 

bondsmen  and  not  by  the  guardian  is  good  as  a  common  law 
liability.— 75.  434. 

5.  Satne:  liability  of  sureties  on  the  first  bond. — The  sureties  on 

the  old  bond  of  the  guardian  are  liable  for  any  devastavit 
prior  to  their  release  on  the  approval  of  the  new  bond. — lb.  434. 

6.  Same:  liability  of  new  bondsmen. — The  sureties  on  a  new  bond 

of  a  guardian  are  liable  on  said  bond  for  misappropriations 
Vol.  142. 


Digitized  byLjOOQlC 


INDEX.  821 

SURETIES— Continued. 

by  the  guardian  before  the  making  of  a  new  bond  upon  the 
ground  of  the  guardian's  obligation  to  make  a  true  account. 
lb.  434. 

7.  Justice  of  the  peace;  common  law  certiorari;  judgment  cannot 
he  rendered  against  sureties  on  certiorari  bonds. — The  statute 
which  provides  that  when  on  certiorari  the  judgment  is  af- 
firmed, judgment  must  be  rendered  against  the  sureties  on 
the  certiorari  bond,  as  well  as  the  principal  (Code  §  493 )»  ap- 
plied exclusively  to  statutory  certiorari;  and  when  a  bond  is 
given  for  common  law  writ  of  certiorari,  to  bring  up  to  the 
circuit  court,  the  proceedings  before  a  justice  of  the  peace, 
upon  the  affirmance  of  the  judgment,  it  is  error  to  render  judg- 
ment against  the  surety  on  the  certiorari  bond. — Webb  dt  Stagg 
V.  McPherson  d  Co.,  540. 

TENANTS  IN  COMMON. 

1.  Petition  by  co-tenant  for  sale  of  lands  for  division  should  aver 

petitioner's  interest. — ^Where  a  tenant  in  common  files  a  pe- 
tition to  have  the  property  jointly  owned  sold  for  division 
upon  the  grounds  that  it  cannot  be  equitably  divided,  the  pe- 
tition should  set  out  the  interest  of  the  petitioner  in  said 
lands,  and  should  pray  a  distribution  of  such  interest  of  the 
proceeds  to  the  petitioner. — Edwards  v.  Edwards,  267. 

2.  Same:  where  minors  are  interested,  guardians  ad  litem  should 

be  appointed. — In  a  proceeding  to  sell  lands  owned  by  tenants 
in  common  for  division,  where  some  of  the  co-tenants  are  mi- 
nors, it  is  error  for  the  court  to  render  a  decree  without  hav- 
ing the  infant  defendants  presented  by  a  guardian  ad  litem. 
lb.  268. 

3.  Petition  for  sale  of  lands  for  division;  when  depositions  of  wit- 

nesses should  be  suppressed. — In  a  proceeding  to  sell  lands 
owned  jointly  for  division  among  the  co-tenants,  upon  the 
ground  that  the  same  cannot  be  equitably  divided,  where  there 
is  no  notice  of  the  filing  of  interrogatories  given  as  required 
by  the  statute'  (Code  §  §  732,  733,  3181)  the  depositions  taken 
upon  such  interrogatories  should  be  suppressed. — lb.  268. 

4.  Bill  by  tenants  in  common  for  sale  of  lands;  when  sale  properly 

ordered,  notwithstanding  failure  to  make  proof  that  larids 
could  not  be  equitably  divided. — Where  a  bill  is  filed  by  ten- 
ants in  common  against  other  co-tenants  for  the  purpose  of 
having  the  lands  sold,  and  the  proceeds  divided  among  the 
tenants,  and  it  is  averred  in  the  bill  that  said  "lands  cannot 
be  equitably  divided  among  the  tenants  in  common  aforesaid, 
without  a  sale  thereof,"  and  in  their  answers  the  defendants 
fail  to  deny  this  averment  in  said  bill,  the  fact  that  there 
was  no  evidence  introduced  that  the  lands  could  not  be  equit- 
ably partitioned,  does  not  make  a  decree  ordering  the  sale  er- 
roneous, if  complainant  is  otherwise  shown  to  be  entitled  to  such 
relief;  sinc.e  the  failure  on  the  part  of  the  defendants  to  deny 
such  averment  of  the  bill  was  an  admission  of  the  truth  of 
that  averment  in  said  bill,  the  fact  that  there  was  no  evidence 
introduced  that  the  lands  could  not  be  equitably  partitioned, 
does  not  make  a  decree  ordering  the  sale  erroneous,  if  com- 
plainant is  otherwise  shown  to  be  entitled  to  such  relief; 
since  the  failure  on  the  part  of  the  defendants  to  deny  such 
averment  of  the  biH  was  an  admission  of  the  truth  of  that 
averment,  dispensing  with  the  necessity  for  evidence. — Berry 
Lumber  Co.  v.  Oarner,  488. 
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1.  Redemption:   tender  of  purchase   money   and   lawful   charges; 

excused  when  purchaser  absent  from  the  State. — Where  one 
seeks  to  exercise  the  right  of  statutory  redemption,  and  the 
purchaser  at  the  mortgage  or  execution  sale  is  absent  from  the 
State,  a  tender,  to  be  sufficient  to  authorize  the  maintenance 
of  a  bill  in  equity  for  redemption,  must  be  made  by  a  deposit 
of  the  money  in  court  upon  the  filing  of  the  bill;  and  the 
absence  of  the  purchaser  or  his  vendee  from  the  State  excuses 
the  tender  in  person  and  authorizes  the  filing  of  the  bill. 
Francis  v.  White,  Admr.,  590. 

2.  Bill  to  redeem;  when  statutory  requirements  sufftciently  corrir 

plied  with. — In  a  bill  filed  to  redeem  lands  from  a  sale  under 
an  execution^  where  it  is  averred  that  the  purchaser  has  ab- 
sented himself  from  the  State,  that  the  complainant  has  made 
diligent  inquiry  to  ascertain  his  post  office  address,  has  re- 
peatedly written  to  him  asking  for  an  account  of  the  lawful 
charges  claimed  by  him  to  have  been  paid,  has  requested  his 
vendees  to  inform  him  what  lawful  charges  are  claimed  by 
them;  and  that  the  original  purchaser  and  his  vendees  has 
each  refused  to  give  any  information;  and  that  the  complain- 
ant has  made  diligent  inquiry  as  to  the  lawful  charges,  and 
has  paid  into  court  the  amount  of  all  lawful  charges  he  has 
been  able  to  ascertain,  and  offers  to  pay  all  other  lawful 
charges  which  may  be  ascertained  by  the  court:  such  aver- 
ments show  a  sufficient  excuse  for  failure  of  the  complainant 
to  pay  the  lawful  charges,  and  authorize  the  maintenance  of  a 
bill  to  redeem.— 7&.  590. 

3.  Bill  to  redeem;  sufficiency  of  averments  as  to  tender  of  lawful 

charges.. -On  a  bill  to  redeem  property  sold  under  execution, 
where  it  is  averred  that  the  complainant  has  ascertained  that 
the  purchaser  at  said  sale  had  paid  designated  amount  as  a 
tax  levied  by  the  city  wherein  the  property  was  located,  which 
said  amount  "is  herewith  tendered  and  offered  to  said  defend- 
ant, as  well  as  the  further  sum  of  $41.76.  legal  interest  on  the 
amount  of  said  assessment,"  such  averment  of  tender  is  not 
sufficient:  in  that,  it  fails  to  aver  that  the  amount  is  paid  into 
court — it  appearing  that  the  purchaser  is  absent  from  the  State. 
Jb.  590. 

4.  Statutory  right  of  redemption:  where  lands  are  purchased  hy 

several  parties,  tender  not  required  to  he  made  to  each  of  the 
purchasers. — Where  property  is  sold  under  execution,  and  the 
purchaser  at  said  sale  subsequently  sells  separate  portions  of 
said  property  to  two  or  more  other  parties,  in  order  for  the 
original  owner  to  redeem  the  lands  so  soM,  it  is  not  necessary 
that  he  should  make  a  tender  of  the  purchase  price,  together 
with  the  other  charges  fixed  by  the  Statute,  to  the  original 
purchaser  and  each  of  his  vendees;  but,  under  such  circum- 
stances, the  defendant,  by  redemption,  can  come  into  equity  by 
paying  into  Court  the  money  which  the  law  requires,  and  ask 
the  Court  to  distribute  it  to  the  parties  according  to  their 
respective  interests  and  rights,  and  offer  to  do  and  pay  what- 
ever more  additional  thereto  may  be  Just  and  equitable;  and 
upon  such  averments  and  offer,  he  can  maintain  a  bill  to  re- 
deem.—/&.  590. 
.•5.  A  hill  to  redeem;  sufficiency  of  offer  to  pay  for  execution  of  deed. 
Where  a  bill  is  filed  in  a  court  of  equity  seeking  to  redeem 
lands  sold  under  execution,  and  the  complainant  offers  to  pay 
all  lawful  charges  and  asks  for  information  as  to  their 
amount,  the  cost  of  executing  a  deed  will  be  considered  as 
included  in  complainant's  offer  to  do  equity. — Ih.  590. 
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1.  Defendant  may  show  his  right  and  title  to  thing  in  controversy. 

While,  as  a  rule,  the  plaintiff  has  to  rely  on  the  strength  of 
his  title  to  the  thing  in  controversy,  this  doctrine  does  not 
preclude  the  defendant  from  showing  a  right  and  title  there- 
to.— Morey  v.  Monk.  175. 

2.  Same;  case  at  bar. — In  an  action  by  the  heirs  at  law  of  an  in- 

testate to  recover  from  the  intestate's  step-son,  who  has  been 
named  as  beneficiary  in  a  benefit  certificate,  the  proceeds  of 
such  certificate,  the  application  of  membership  of  intestate, 
the  benefit  certificate  to  intestate's  wife,  who  was  also  de- 
fendant's mother,  the  surrender  after  her  death,  the  benefit 
certificate  of  defendant,  the  payment  of  assessments  by  the  in- 
sured and  the  proof  of  his  death,  relate  to  the  history  of  the 
insurance  contract  and  to  the  defendant's  right  and  title 
thereunder,  and  are  properly  admissible  in  evidence. — lb.  175. 

3.  Color  of  title:  when  deed  admissible  as. — In  an  action  of  forci- 

ble entry  and  detainer,  the  plaintiff  after  offering  evidence, 
that  it  was,  prior  to  the  entry  of  the  defendant  on  the  lands 
in  controversy,  in  the  actual  possession  of  another  portion 
of  the  lands  described  in  a  deed  which  also  conveyed  the 
lands  in  dispute,  may  introduce  the  deed  in  evidence  as  color 
of  title. — Bailey  v.  Blacksher  Co.,  254. 
4  Same:  possession  under,  to  what  extends. — Mere  color  of  title 
does  not  draw  possession  to  one  who  is  not  in,  or  does  not 
take,  actual  possession  of  some  part  of  the  land  conveyed; 
but  possessio  pedis  of  any  part  of  the  land  conveyed,  in  law, 
is  held  to  be  actual  possession  of  the  entire  tract. — Ih.  254. 

5.  Title;  husband  and  wife. — When  there  is  a  controversy  as  to 

whether  property  belongs  to  the  husband  or  to  the  wife,  the 
possession  of  the  husband  is  not  adverse  to  the  wife,  and  such 
possession  is  not  evidence  of  the  husband's  title. — Anglin  v. 
Thomas,  264. 

6.  Same:  same;  repetition  of  charges. — A  charge  setting  forth  above 

principle,  is  not  a  mere  repitltion  of  a  charge  that  "the  posses- 
sion of  the  husband  is  the  possession  of  the  wife  when  the 
title  to  the  property  is  shown  to  be  in  the  wife,"  as  said  last 
quoted  charge  ignores  the  consideration  that  the  husband's 
possession  is  not  evidence  against  the  wife's  title. — lb.  264. 

7.  Mortgage;  assignment  thereof:  title  does  not  revest  by  erasure 

of  assignment. — Where  a  mortgage  is  assigned  by  the  mort- 
gagee endorsing  the  assignment  on  the  back  of  such  mortgage, 
which  assignment  is  duly  acknowledged  before  a  notary,  and 
subsequently  the  assignee  redelivered  the  mortgage  to  the 
mortgagee,  and  erased  from  the  assignment  endorsed  thereon, 
the  name  of  the  assignee,  such  erasure  and  delivery  of  the 
mortgage  does  not  have  the  effect  to  reinvest  the  title  in  the 
mortgagee,  but  the  title  remained  where  the  assignment  had 
placed  it. — Carter  v.  Smith,  414. 

8^  ^fnfMfnr-y  ^uj  to  Quict  title;  what  possession  necessary  to  main- 
tain it. — To  maintain  a  bill  under  the  statute  for  the  deter- 
mination of  claims  to  real  estate  and  to  quiet  title  thereto,  it 
is  necessary  for  the  complainant  to  aver  and  prove  that  at  the 
time  of  the  institution  of  the  suit  the  complainant's  posses- 
sion to  the  lands  involved  was  peaceable,  as  contradistin- 
guished from  disputed  or  contested  possession,  and  that  it 
was  under  claim  of  ownership. — Lyon  v.  Arndt.  486. 

9.  Statutory  bill  to  quiet  title:  what  possession  necessary  to  main- 
tain it. — To  maintain  a  bill  under  the  statute  to  compel  de- 
termination of  claims  to  real  estate  and  to  quiet  title  thereto, 
it  must  be  shown  that  complainant  was  in  the  peaceable  pos- 
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session  of  said  property  as  contradistinguished  from  contested 
or  disputed  possession. — Randle  v.  Daughdrilh  490. 

10.  Same;  same;  sufftciency  of  evidence. — In  such  cases  where  the 

evidence  shows  that  the  land  In  question  was  wild  and  un- 
cultivated land;  that  the  defendant  claims  under  a  deed;  pays 
taxes  thereon;  has  kept  trespassers  off  said  property,  and  has 
taken  tan  hark  therefrom,  it  cannot  be  said  that  the  plain- 
tiff is  shown  to  have  such  peaceable  possession  as  entitles  him 
to  relief.— /&.  490. 

11.  Color  of  title;  may  he  shown  by  void  deed;  exception, — ^While  as 

a  general  rule,  a  void  deed  is  admissible  in  evidence  to  show 
color  of  title  to  the  person  claiming  thereunder,  if,  however, 
the  deed  offered  is  void  because  of  the  uncertain  and  indefi- 
nite description  of  the  land  conveyed,  such  a  deed  would  not 
convey  color  of  title,  and  possession  under  it  would  be  limit- 
ed to  possessio  pedis. — Brannan  v.  Henry,  698. 

TRADLNG  STAMPS. 

1.  Municipal  corporation;  license  for  issuing  trading  stamps;  valid- 
ity thereof. — An  ordinance  of  the  city  of  Montgomery  requi- 
ring each  merchant,  doing  business  in  said  city,  who  shall  is- 
sue any  trading  stamps  in  connection  with  his  business,  to  pay 
"a  license  tax  of  $100.00  therefor,"  and  fixing  a  penalty  of 
$100.00  for  each  stamp  issued  without  having  taken  out  said 
license,  is  unconstitutional  and  void. — City  Council  of  Mont- 
gomery V.  Kelly,  352. 

TRESPASS  AND  TRESPASSERS. 

1.  Action  of  trespass;  when  principal  liable  for  acts  of  agent. — In 

an  action  of  trespass  to  recover  damages  for  the  wrongful 
taking  of  mules,  where  it  is  shown  that  the  defendant  was  at 
the  time  of  the  taking  a  sheriff,  and  that  one  of  his  deputies, 
according  to  his  directions,  went  with  an  officer  of  the  United 
States  Army,  to  which  the  mules  belonged,  to  locate  the  mules, 
and  there  was  further  evidence  tending  to  shoi«t  that  said  dep- 
uty assisted  said  army  officer  in  taking  the  mules  from  the 
plaintiff,  a  charge  which  instructs  the  jury  that  if  said  dep- 
uty acted  as  the  agent  and  under  the  instructions  of  the  de- 
fendant in  taking  said  mules,  and  said  taking  was  wrongful, 
then  the  defendant  would  be  guilty  of  a  wrongful  taking,  as- 
serts a  correct  proposition  of  law,  and  is  properly  given  at  the 
request  of  the  plaintiff. — Fulgham  v.  Carter,  227. 

2.  Trespass  upon  railroad  track;  uhen  child  incapable,  by  reason 

of  tender  age,  of  exercising  discretion,  may  commit. — A  child 
Incapable,  by  reason  of  tender  age,  from  exercising  discretion 
may  become  a  trespasser  upon  the  same  facts  that  would  im- 
press that  character  upon  a  person  of  legal  discretion,  and 
this  is  true,  although  the  child  would  be  incapable  of  contrib- 
utory negligence. — X.,  C.  d-  St.  L.  Ky.  Co.  v.  Harris,  249. 

3.  Same:  same;  case  at  bar. — Where  a  little  child  nineteen  months 

old  came  on  the  track  at  the  crossing,  and,  seeing  the  train, 
turned  up  the  track,  went  several  feet  away  from  the  crossing, 
stopped  and  stood  gazing  at  the  approaching  engine,  she  be- 
came a  trespasser  on  the  railroad  company's  track. — lb.  249. 

4.  Same;  duty  of  railroad  company. — A  railroad  company  owes  no 

duty  to  a  trespasser  upon  its  track  other  than  to  resort  to  all 
reasonable  means  to  avoid  injuring  such  trespasser  after  its 
servants  become  aware  of  the  trespasser's  presence  and  peril. 
lb.  249. 
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5.  Failure  to  give  statutory  signal  at  railroad  crossing ; effect  in 

case  of  injury  to  trespasser. — Where  a  little  child  in  the  act 
of  crossing  a  railroad  track,  on  the  approach  of  an  engine, 
which  had  failed  to  give  the  statutory  signal,  turned  up  the 
track,  approached  the  engine  and  thereby  became  a  trespasser, 
the  railroad  company  is  liable  for  injuries  sustained  if  it  be 
shown  that  the  child  would  not  have  entered  upon  the  cross- 
ing had  the  signal  been  given. — /&.  249. 

6.  Same;  same. — Where  it  is  shown  that  the  trespasser  would  not 

have  heeded  the  signals  if  given,  failure  to  give  same  does  not 
render  a  railroad  company  liable  for  injuries  to  such  tres- 
passer.— lb.  249. 

TRIAL  AND  ITS  INCIDENTS. 

1.  Trial  and  its  incidents;  charges  of  court  to  jury. — Where  the 

court  gives  its  charges  to  the  jury  orally,  and  the  defendant  re- 
serves no  exception  to  any  part  of  the  charge,  and  after  hav- 
ing so  instructed  the  jury,  the  court  refuses  to  give  a  written 
charge  requested  by  the  defendant,  but  subsequently  upon 
the  consent  of  the  plaintiff  gives  said  charge,  but  refuses  the 
request  of  the  defendant  to  so  modify  the  oral  charge  as  to 
harmonize  with  the  charge  so  given,  such  refusal  of  the  court 
would  not  work  a  refusal  of  tl\e  cKse.— Birmingham  Belt  R.  R. 
Co.  V.  Oerganous.  238. 

2.  Trial  and  its  incidents;  refusal  to  give  charge  when  not  re- 

viewed.— Where  the  only  recital  in  a  bill  of  exceptions  rela- 
tive to  the  refusal  of  the  court  to  give  a  charge  requested,  is 
"The  defendant,  in  writing,  requested  the  general  charge  for 
the  defendant,  but  the  court  refused  to  give  the  same,  to  which 
action  of  the  court  refusing  to  give  the  general  charge  in 
favor  of  the  defendant,  he  duly  excepted,"  and  the  charge 
referred  to  is  not  set  forth  in  the  bill  of  exxceptions.  the  Su- 
preme Court  will  not  review  the  rulings  of  the  trial  court  in 
refusing  said  charge. — Lunsford  v.  Bailey  d  Howard,  319. 

3.  Trial  of  civil  case;  not  necessary  to  authorize  verdict. — In  the 

trial  of  a  civil  case,  it  is  only  necessary  in  order  to  authorize 
a  verdict  that  the  jury  should  be  reasonably  satisfied;  and 
therefore,  a  charge  which  instructs  the  jury  that  they  must 
be  satisfied  to  a  "reasonable  certainty,"  before  they  can  return 
a  verdict,  is  erroneous,  as  exacting  too  high  a  degree  of  proof. 
lb.  368. 

4.  Trial  and  its  incidents;  when  the  introduction  of  evidence  dis- 

cretionary with  the  court. — In  the  trial  of  an  action  of  as- 
sumpsit when  the  plaintiff  has  made  out  a  prima  facie  case, 
after  the  defendant  has  introduced  his  testimony,  and  after 
the  plaintiff  has  closed  his  testimony  in  rebuttal,  as  to  wheth- 
er the  defendant  will  be  permitted  to  introduce  other  testi- 
mony which  was  not  in  rebuttal  of  plaintiff's  testimony,  is  in 
the  discretion  of  the  trial  court,  and  is  not  revisable. — Sou. 
Ind.  Ins.  V.  Hellier,  686. 

TRIAL  WITHOUT  JURY. 

1.  Trial  without  jury;  conclusion  and  judgment  of  the  court  upon 
the  evidence  must  be  shown  in  bill  of  excei>tions,  and  excep- 
tion must  be  shown,  before  same  can  be  reviewed  on  appeal. 
In  the  trial  of  a  cause  by  the  court  without  the  intervention 
of  a  jury  the  bill  of  exceptions  must  shaw  what  the  conclusion 
and  judgment  of  the  trial  court  on  the  evidence  were,  and  un 
less  the  same  are  disclosed,  the  Supreme  Court  is  without  Ju- 
risdiction to  review  the  action  of  the  trial  court  In  that  behalf. 
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although  it  may  appear  from  the  minute  entry  what  judgment 
was  rendered.  If  the  bill  pf  exceptions  discloses  the  judgment 
but  fails  to  contain  an  exception  thereto,  the  ruling  of  the  trial 
court  cannot  be  reviewed. — Morey  v.  Monk,  175. 

2.  Same:  same:  case  at  bar. — Section  14  of  the  Acts  of  1875-6,  pro- 

viding for  the  trial  of  causes  by  the  City  Court  of  Selma, 
without  a  jury,  authories  a  review  by  the  Supreme  Court 
of  the  conclusion  and  judgment  of  the  City  Court  of  Selma 
upon  the  evidence,  only  when  such  conclusions  and  judgment 
are  shown  in  the  bill  of  exceptions  and  the  bill  of  exceptions 
contain  exceptions  thereto. — lb.  175. 

3.  Same;  same;  rulings  of  the  trial  judge  upon  the  admissibility  of 

evidence  may  he  reviewed,  when  properly  presented  6y  hill  of 
exceptions,  when  the  judgment  and  conclusions  on  the  evi- 
dence cannot  he  reviewed. — The  fact  that  the  judgment  of  the 
trial  court,  where  a  cause  is  tried  without  a  jury,  cannot  be 
reviewed  on  appeal,  because  the  bill  of  exceptions  fails  to 
show  what  the  judgment  was  and  fails  to  note  exceptions  there- 
to, does  not  prevent  the  review  by  the  Supreme  Court  of  the 
rulings  of  the  trial  judge  upon  the  admissibility  of  evidence 
(Overruling  Alahama  Fruit  j^rowing  and  Winery  Association  v. 
Garner,  119  Ala.  70.)— lb.  175. 

4.  Same;  same;  same;  case  at  bar. — In  an  action  by  the  heirs  at  law 

of  an  intestate  to  recover,  from  the  step-son  of  such  Intestate, 
the  amount  paid  by  a  benefit  society  to  such  step-son,  on  an  in- 
surance policy  in  such  society,  where  the  laws  of  the  State  and 
the  rules  of  the  order,  at  the  time  the  policy  was  issued,  re- 
quired that  the  beneficiary  be  either  a  "member  or  members 
of  his  family,  blood  relations  or  person  or  persons  dependent 
on  him"  the  ruling  of  the  trial  court  as  to  the  facts,  and  the 
soundness  of  his  conclusions  and  judgment,  where  same  are 
not  shown  by  the  bill  of  exceptions  and  exception  shown  to 
have  been  taien  thereto,  are  presumed  to  have  been  correct, 
unless  based  on  evidence  improperly  admitted. — 7b.   175. 

TROVER. 

1.  Trover:  elements   of  conversion:   when   sufficient   detnand  not 

shown. — When  personal  property  has  been  placed  by  the 
owner  in  possession  of  another,  before  the  latter  can  be  guilty 
of  conversion,  the  evidence  must  show  that  a  demand  has 
been  made  by  the  owner  or  his  a^ent,  for  the  return  of  the 
property,  and  that  the  holder  thereof  has  refused  to  surren- 
der the  same;  and  in  an  action  of  trover  for  the  wrongful 
conversion  of  such  property,  where  the  evidence  shows  that 
a  demand  was  made  for  its  return  by  the  attorney  who  insti- 
tuted the  suit,  and  such  demand  was  refused,  but  there  is  no 
proof  that  the  attorney  had  authority  from  the  owner  of  the 
property  to  make  the  demand,  there  is  not  shown  such  a  de- 
mand of  the  property  as  will  authorize  the  recovery  in  an 
action  of  trover. — Jesse  French  Piano  Co.  v.  Johnston,  420. 

2.  Action  on  the  case:  when  necessary  to  prove  price  at  which  prop- 

erty is  sold. — In  an  action  on  the  case  by  a  landlord  to  recover 
lamages  for  the  defendant  preventing  the  enforcement  of  hie 
lien  by  removing  property  subject  thereto,  where  the  plaintiff 
does  not  show  at  what  price  he  sold  said  property,  or  that 
any  part  of  the  purchase  money  remains  unpaid,  but  intro- 
duces evidence  tending  to  show  only  the  value  of  the  property, 
plaintiff  is  not  entitled  to  recover;  the  evidence  so  introduced 
having  no  tendency  to  prove  plaintiff's  loss. — King  v.  Hender- 
son, 460. 
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3.  Action  for  conversion  of  property;  ivhat  question  for  the  jury. 
In  an  action  to  recover  damages  for  the  loss  and  destruction  of 
a  lien  in  favor  of  the  plaintiff  by  reason  of  the  defendant's  re- 
moving certain  property  and  converting  it  to  his  own  use, 
where  the  evidence  shows  that  a  certain  quantity  of  the 
property  described  in  the  complaint  was  delivered  at  certain 
designated  places  for  the  plaintiff,  but  there  was  no  definite 
proof  as  to  the  weight  of  the  cotton  so  delivered,  it  is  for  the 
jury^  to  ascertain  whether  or  not  such  cotton  was  sufficient 
to  pay  the  plaintiff,  and,  therefore,  it  was  error  for  the  court 
to  instruct  the  jury  that  the  plaintiff  should  recover  the  value 
of  all  the  property  so  delivered. — Baker  v.  Cotney,  566. 

TRUSTS  AND  TRUSTEES. 

1.  Trust  and  trustees;  trustee  has  no  power  to  appoint  successor. 

A  trustee  has  no  power  to  appoint  his  successor  In  trust,  un- 
less such  authority  is  expressly  conferred  on  him  in  the  in- 
strument by  which  the  trust  was  created. — Whitehead  v. 
Whitehead,  163. 

2.  Same;  personal  representative  does  not  succeed  trustee. — Under 

the  provisions  of  the  statute  that  upon  the  death  of  a  trustee 
the  trust  estate  does  not  descend  to  his  heirs,  or  pass  to  his 
personal  representative  (Code  §1044),  the  executor  of  the 
will  of  a  trustee  does  not  succeed  to  the  right  to  administer 
the  trust.— /b.  163. 

3.  Widow  of  trust  not  entitled  to  preference  of  appointment. — The 

widow  of  a  trustee  it  not  entitled  to  be  preferred  in  the  ap- 
pointment of  a  successor  to  her  deceased  husband  to  admin- 
ister the  trust  estate. — lb.  163. 
4  Enforcement  of  express  trust;  when  laches  not  shown  to  exist: 
decedent's  estate. — A  testator  who  left  surviving  him  a  wife 
and  a  minor  child  11  years  old,  provided  in  his  will  that  after 
a  specific  allowance  to  the  wife,  the  balance  of  his  estate  should 
be  divided  equally  between  his  wife  and  child,  and  also  pro- 
vided in  the  will  that  his  wife  should  have  the  care,  main- 
tenance and  education  of  his  child  and  for  that  purpose  he  gave 
to  the  wife  the  control  and  management  of  all  the  moneys 
of  his  child  under  his  will.  The  child  was  kept  in  Ignorance 
of  the  provisions  of  her  father's  will,  and  knew  nothing  of  the 
creation  of  the  trust  for  her  benefit.  At  different  times  the 
wife  of  the  testator  admitted  her  obligations  to  the  child. 
The  wife  of  the  testator  induced  the  child  to  go  and  live  In 
a  distant  State  with  her  aunts,  and  at  no  time  did  the  wife 
make  any  provisions  or  give  any  moneys  to  the  child  or 
her  aunts  for  her  benefit.  37  years  after  the  probate  of  the  will 
of  the  testator,  the  wife  died,  leaving  a  substantial  estate,  and 
left  a  will  which  was  invalid  because  not  witnessed.  By  this 
will  she  b<>rup»tbed  $1500  to  said  child  as  "her  rightful  por- 
tion." After  the  death  of  the  wife,  the  child,  upon  Investiga- 
tion, discovered  for  the  first  time  the  provisions  of  her  father's 
will,  and  then  a  few  months  after  the  ascertainment  of  the 
facts  filed  a  bill  in  chancery  for  the  establishment  and  enforce- 
ment of  the  trust  created  by  her  father's  will  for  her  benefit 
and  for  an  accounting.  Held:  that  there  was  by  the  father's 
will  created  a  trust  for  the  benefit  of  the  child,  and  the  sur- 
viving wife  was  the  trustee,  and  that  by  reason  of  the  child 
having  been  kept  in  ignorance  of  her  rights,  she  was  not 
guilty  of  laches  which  would  deprive  her  from  seeking  in  a 
court  of  equity  the  establishment  and  enforcement  of  the  ex- 
press trust  in  her  behalf  as  against  the  estate  of  the  deceased 
wife.— Mtt/Zen  v.  Walton,  166. 
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TRUSTS  AND  TRVSTEES— Continued, 

5.  Resulting  trust  in  lands;  law  creates  in  favor  of  party  paying 

purchase  nioney,  hut  taking  conveyance  in  name  of  another; 
agreement  between  the  grantee  and  the  purchaser  to  that 
effect  need  not  he  in  writing. — If  the  purchaser  of  lands,  pay- 
ing the  purchase  money,  takes  the  conveyance  In  the  name  of 
another,  a  trust  in  the  lands  results  by  construction  to  him 
from  whom  the  purchase  money  moves,  and  the  fact  that  there 
was  a  parol  agreement  between  these  two  parties  recognizing 
said  resulting  trust  does  not  take  the  transaction  out  of  the 
category  of  resulting  trusts. — Long  v.  Mechem,  405. 

6.  Same;  same;  Section  1041  of  Code.— ^Those  trusts  in  lands  w^hlch 

result  by  implication  or  construction  of  law,  such  as  a  trust 
resulting  to  the  purchaser  of  lands  who  takes  the  title  in  the 
name  of  another,  are  not  required  by  Section  1041  of  the  Code 
to  be  in  writing. — lb.  405. 

7.  Trust  estate;   creation,   continuance  and  termination  of  truest. 

Where  lands  are  conveyed  to  a  certain  named  person  as  trus- 
tee for  the  use,  benefit  and  behoof  of  his  wife  and  her  children, 
and  in  special  trust  for  the  said  wife  and  her  children  or 
issue  "to  live,  dwell  or  inhabit  thereon  and  therein,  and  for 
the  support  and  maintenance  of"  the  said  wife,  and  "for  the 
support,  maintenance,  protection  and  education  of  said  chil- 
dren or  issue,"  and  there  is  conferred  upon  the  trustee  the 
power  to  sell  the  corpus  of  the  estate  in  certain  contingen- 
cies for  reinvestment,  to  the  same  uses,  upon  the  death  of 
the  wife  who  was  the  trustee  and  mother,  the  trust  terminates, 
and  the  full  legal  title,  freed  from  such  trust,  unites  with  the 
legal  title  in  the  children  vesting  in  them  an  absolute  fee  sim- 
ple title  in  the  property  conveyed. — Edwards  v.  Edwards,  268. 

8.  Deed  of  trust;  presumption  after  foreclosure. — Where  a  deed  of 

trust  given  to  secure  the  payment  of  a  debt  recites  that  upon 
the  written  request  of  the  beneficiary  after  default  in  the 
payment  of  the  debt,  the  trustee  should  take  possession  of  the 
property  and  sell  it  in  execution  of  the  trust,  if  the  debt 
secured  by  the  deed  of  trust  is  transferred  by  the  beneficiary, 
and  subsequently  upon  default  in  the  payment  of  the  debt, 
the  trustee  executes  the  trust  by  selling  the  property,  and 
at  the  sale  the  assignee  of  the  original  beneficiary  becomes  a 
purchaser,  to  whom  the  trustee  executes  a  deed,  it  will  be 
presumed  that  the  execution  was  according  to  the  request  of 
the  assignee  properly  and  regularly  made  known  to  the 
trustee. — Collier  v.  Alexander,  422. 

UNDUE  INFLUENCE. 

1.  Undue  influence:  as  to  transactions  inter  vivos. — In  transactions 
inter  vivos  where  confidential  relations  exist  between  the  par- 
ties, the  law  raises  up  the  presumptionn  of  undue  influence, 
and  when  the  donee  is  the  dominant  party  in  the  transaction, 
the  burden  is  upon  him  of  repelling  such  presumption  by 
competent  and  satisfactory  evidence;  which  is  usually  done 
by  showing  that  the  grantor  had  the  benefit  of  competent  and 
independent  advice  of  some  disinterested  party. — Hutcheson  v. 
Bibb,  586. 

2  Undue  influence  as  relating  to  testamentary  transactions. — In 
transactions  testamentary  in  character,  the  mere  existence  of 
confidential  relations  between  the  debtor  and  the  beneficiary 
under  the  will,  are  not  in  and  of  themselves  alone  sufficient ' 
to  raise  presumption  of  undue  influence  in  the  making  of  the 
will,  that  would  avoid  it  in  the  absence  of  rebutting  evidence; 
but  undue  influence  such  as  will  avoid  a  will  must  amount  to 
fraud  or  coercion  so  as  to  show  that  the  will  as  executed  was 
not  as  a  matter  of  fact  the  will  of  the  testator. — lb.  586. 
Vol.  142. 


Digitized  byLjOOQlC 


INDEX.  829 

UNLAWFUL  DETAINER 

See  Forcible  Entry  and  Unlawful  Detainer. 
USURY. 

1.  Mortgage;  effect  of  usury  as  to  "bona  fide  purchaser. — A  stipula- 

tion for  usurious  interest  upon  a  debt  secured  by  a  mortgage, 
so  infects  and  taints  the  transaction  as  to  preclude  the  mort- 
gagee from  being  a  hona  fide  purchaser  without  notice  as  to 
outstanding  equities  in  third  parties;  and  as  against  such 
mortgagee,  the  holders  of  outstanding  equities  are  entitled 
to  the  same  measure  of  relief  as  they  would  have  been  against 
the  mortgagor  had  not  the  mortgage  been  executed. — Morris  v. 
Bank  of  Attalla,  638. 

2.  Trover;  adrn'dssibility  in  evidence  of  usury  in  mortgage  debt. 

In  an  action  of  trover  brought  by  a  mortgagee  to  recover 
damages  for  alleged  conversion  of  the  property  conveyed  in 
the  mortgage,  where  the  defendant  sets  up  the  defense  that 
he  had  a  lien  upon  the  property  in  controversy  by  reason  of 
a  mortgage  which  was  executed  prior  to  the  mortgage  to  the 
plaintiff,  but  which  was  not  recorded,  the  fact  as  to  whether 
the  plaintiff's  debt  secured  by  the  mortgage  was  tainted  wita 
usury,  is  a  material  inquiry,  and  testimony  tending  to  show 
that  there  was  usury  in  such  debt,  should  be  admitted  when 
offered  by  defendant. — It).  638. 

3.  Arbitration;  conclusiveness  of  award;  usury. — Where  the  ques- 

tion of  indebtedness  between  two  parties  is  submitted  by 
agreenient  of  the  parties  to  arbitrators  and  one  of  the  stipu- 
lations of  the  submission  was  that  legal  interest  should  be 
computed  upon  the  items  of  indebtedness  found,  from  the 
dates  of  maturity,  and  in  accordance  with  such  submission 
an  award  is  made  by  the  arbitrators  ascertaining  the  amount 
to  be  due  from  one  of  the  parties,  for  which  notes  are  given, 
which  are  secured  by  a  mortgage,  if  upon  default  being  made 
in  the  payment  of  the  notes,  a  bill  is  filed  to  foreclose  the 
mortgage,  the  plea  filed  by  the  debtor  mortgagor  to  such  bill, 
alleging  that  there  were  numerous  items  of  usury  included  In 
the  finding  and  award  of  the  arbitrators  presents  no  defense 
to  the  maintenance  of  such  bill;  the  issue  of  usury  vel  non 
having  become  foreclosed  and  concluded  by  the  award. — Hoff- 
man V.  Miller,  678. 
VARIANCE. 

1.  Evidence;  what   sustains  averment  of    complaint. — Where    the 

complaint  described  the  leased  premises  as  "being  the  build- 
ing which  was  on  the  date  of  the  demise  of  the  property  oc- 
cupied by  R.  Seal  as  a  grocery  store,"  and  the  lease  which  is 
introduced  in  evidence  describes  the  property  as  "being  the 
building  which  is  now  occupied  in  part  by  R.  Seal  as  -a 
grocery,  and  Johnson  Bros,  as  a  saloon."  there  is  no  variance 
betwen  the  pleading  and  the  proof. — Morningstar  v.  Queens, 
186. 

2.  Variance:    what   constitutes   variance   between   the   averments 

and,  the  proof. — One  count  of  the  complaint  for  personal  in- 
juries resulting  in  the  death  of  the  plaintiff's  intestate,  al- 
leged that  plaintiff's  intestate  "was  violently  thrown  from  the 
train  and  so  greatly  injured,"  etc.,  etc.  The  proof  tended  to 
show  that  said  intestate  voluntarily  stepped  off  the  moving 
train  on  to  the  station  platform,  lost  his  footing  and  fell, 
receiving  the  alleged  injuries;  Held:  that  there  is  not  a  fatal 
variance  between  the  allegation^  of  said  count  and  the  proof, 
but  that  the  evidence  substantially  supports  the  averment 
which  is  sufficient.— £:.  C.  M.  <k  B.  Ry.  Go.  v.  Matthews,  298. 

3.  Pleading  and  practice:  variance  cannot  be  raised  first  time  on  ap- 

peal.— A  question  of  variance  between  the  allegations  of  a 
complaint  and  the  testimony  introduced  at  the  trial  of  a  case 
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..  %Qh€n  Hen  not  shown  to  have  l>een 
,/  to   enforce  a  vendor's  lien,   it    ^w^&s 
..^ciflcally  described  lands  were  conveyed 
,)fl  the  recited  consideration  "of  love  ajid. 
,tim  of  $600  cash  in  hand  paid;"  that    tbe 
fliier  an  agreement  of  sale  with  the  father  of 
^^  in  said  deed  and  one  of  the  grantees   ixrlio 
vr.  that  the  grantees  were  nieces  and  neplie^ws 
,r':  that  the  land  so  conveyed  was  worth  $2,000, 
.  ^flfor   desired   to   make   an   advancement    to    the 
"Jerein  to  the  extent  of  $1400;   and  that  the  other 
;  rV  purchase  money  amounting  to  $600  was   to    he 
y'ftbe  grantor;    that  evidencing  the  $600  notes    were 
^y  ^^  (he  father  of  the  grantees  and  the  one  of  the  grran- 
/■'"^no  was  not  a  minor.  .Held:  that  the  vendor's  Hen  to  the 
A'^/  of  $600  was  not  lost  by  reason  of  the  fact  of  the  taking 
^/fue  note  signed  by  the  father  of  the  grantees  and  the  one 
'^tb^  grantees  who  was  not  a  minor. — Acree  v.  Stone;  156. 
3:  proper  parties  to  such  hill. — In  such  a  case  the  legal  title 
:'.  '*%  the  lands  conveyed  by  the  grantor  being  in  the  grantees 
n/io  were  children  of  one  of  the  makers  of  the  note,  such 
grantees  were  proper  parties  defendant  to  the  bill. — Ih.  156. 
Bill  to  remove  cloud,  from  title;  when  cannot  he  maintained  hy 
purchaser. — One  who  is  holder  of  a    bond    executed    by    the 
owner  of  lands  conditioned  to  make  him  a  title  to  the  lands 
described  in  said  bond,  upon  the  payment  by  him  of  the  pur- 
chase money,  cannot  maintain  a  bill  to  remove  a  cloud  from 
the  title  to  said  lands  until  he  has  paid  the  purchase  money 
as  provided  for  in  said  bond.— Brad/ej/  v.  Bell,  383. 
4.     Resulting  trust  in  lands;  law  creates  in  favor  of  party  paying 
purchase  money,  hut  taking  conveyance  in  name  of  author; 
agreement    hetween    the  grantee  and   the  purchaser  to  that 
effect  need  not  he  in  writing.— U  the  purchaser  of  lands,  paj- 
ing  the  purchase  money,  takes  the  conveyance  in  the  name  of 
another,  a  trust  in  the  lands  re3ults  by  construction  to  him 
from  whom  the  purchase  money  moves,  and  the  fact  that  there 
was  a  parol  agreement  between  these  two  parties  recognizing 
said  resulting  trust  does  not  take  the  transaction  out  of  the 
category  of  resulting  trusts.— -Lowf?  v.  Mechem,  405. 
&.     Same;  same:  Section  1041  of  Code.— Those  trusts  in  lands  which 
result  by  imnlication  or  construction  of  law.  such  as  a  trust 
resulting  to  the  purchaser  of  lands  who  takes  the  title  in  the 
name  of  another,  are  not  required  by  Section  1041  of  the  Code 
to  be  in  writing.— /&.  405. 
See  Salks. 

VERDICTS. 

1.     New  trial:  quotient  verdict:  when  not  shown.— VHien  evidence 
is  Introduced  tending  to  show  that  the  verdict  in  a  damage 
suit  IS,  by  pre-agreement  of  all  the  jurors  arrived  at  by  taking 
an  assessment  of  damages  for  the  plaintiff  as  made  by  eacfi 
Ti.  }^^   Jurors,    adding  these  assessments  together,  and  tlieii 
ni^    !?,^  ^^®  ^^^al   by  12,  such  verdict  is  a  quotient  verdict, 
^n,?t^i   f^^^'    ^^^   *'   ^^  is  shown   that  such  process  was  r^ 
sorted   to  without  previous  agreement  that  the  result  should 
f^,.   o      verdict,   but  was  tentative  only  as  affording  a  basis 
th^  L^!?-  f^'^"^''^   consideration  and  discussion  by  the  Juiy. 
is  v«i^^  ^^^^^*^^^^*^^er  rendered  is  not  a  quotient  verdict,  aatf 
160  and   legKl.^Birmingham  Ry.  L  rf  P.  Co,  v.  Clmm 

Vol.   142. 

Digitized  byLjOOQlC 


INDEX.  831 

-Continued. 

new  trial;  evidence  of  jurors. — Where  on  a  motion  for 
trial,  the  verdict  rendered   is  impugned   as  being  a 
ient  verdict,  it  is  competent  for  the  plaintiff  in  whose  fa- 
1*  the  verdict  was  returned  to  prove  by  the  Jurors  themselves 
iD  support  of  their  said  verdict  that  it  was  not  arrived  at  by 
a  process  which  constituted  it  a  quotient  or  illegal  verdict.—/?). 
160. 
See  Criminal  Law — sub-title. 
WAIVER. 

1.  What  considered  not  a  waiver  of  provision  in  policy  requiring 

notice  of  loss. — Where  a  policy  of  insurance  provides  that  if 
a  fire  occurs  the  insured  shall  give  immediate  notice  of  any 
loss  thereby  in  writing  to  the  Company,  a  statement  by  the 
local  agent  of  the  Company  to  the  assured  that  the  policy  had 
been  cancelled  before  the  loss  and  that  the  Company  denied 
^  liability  thereunder  does  not  constitute  a  waiver  by  defend- 
ant of  the  notice  required  by  the  policy  unless  the  agent  had 
authority  to  bind  the  Company  by  this  statement. — Cont.  Ins. 
Co.  V.  Parks,  650. 

2.  Same;  what  sufficient  waiver  of  notice. — If  the  local  agent  had 

authority  to  bind  its  principal  a  distinct  denial  of  defendants 
liability  because  the  policy  had  been  cancelled  would  be  a 
waiver  of  notice  and  proof  of  loss  required  of  the  assured 
by  the  policy. — Ih.  650. 
WAREHOUSES  AND  WAREH0USE3MEN 

1.  Warehouseman:   should    exercise   ordinary   diligence. — A   ware- 

houseman is  bound  to  use  ordinary  diligence  in  keeping  goods 
intrusted  to  his  charge,  which  means,  he  should  use  such 
care  and  diligence  as  a  man  of  ordinary  prudence  bestows  on 
his  own  affairs. — Sou.  Ry.  Co.  v.  Aldredge  d  Shelton,  368. 

2.  Warehouseman;  burden  of  proof  when  loss  of  goods  shown. — If 

a  warehouseman  fails  on  demand  to  deliver  goods  intrusted 
to  him,  or  does  not  account  for  such  failure,  prima  facie  neg- 
ligence will  be  attributed  to  him,  and  the  burden  of  proving 
the  loss  without  the  want  of  ordinary  care  is  devolved  upon 
him.— /b.  368. 

3.  Action  of  railroad  company  as  warehouseman;  admissibility  of 

evidence. — In  an  action  against  a  railroad  company  as  a  ware- 
houseman, the  distance  which  the  plaintiff  lives  from  the  de- 
pot of  the  defendant  where  the  goods  were  stored,  is  irrele- 
vant to  any  issue  involved,  and  therefore  testimony  as  to  such 
fact  is  inadmissible.— /l>.  368. 

WILLS. 

1.  Unique  influence  as  relating  to  testamentary  transactions. — In 
transactions  testamentary  in  character,  the  mere  existence  of 
confidential  relations  between  the  debtor  and  the  beneficiary 
under  the  will,  are  not  in  and  of  themselves  alone  sufficient 
to  raise  presumption  of  undue  Influence  in  the  making  of  the 
will,  that  would  avoid  it  in  the  absence  of  rebutting  evidence; 
but  undue  influence  such  as  will  avoid  a  will  must  amount  to 
fraud  or  coercion  so  as  to  show  that  the  will  as  executed  was 
not  as  a  matter  of  fact  the  will  of  the  testator. — Hutcheson  v. 
Bibb,  586. 

WITNESSES. 

1.  Indictment  for  abandoning  family:  wife  competent  tcitness. — The 

statute  making  the  wife  a  competent  witness  against  her  hus- 
band under  a  nindictment  for  abandoning  his  family  (Acts 
1903,  p.  32).  is  not  an  ex  post  facto  law  within  the  meaning 
of  the  constitutional  provision. — Wester  v.  State,  56. 

2.  Indictment  for  abandoning  family:  admissibility  of  evidence. — 

On  a  trial  under  an  indictment  for  abandoning  his  family,  it  is 
not  competent  for  the  defendant  to  ask  the  witness  whether 
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or  not  he  had  taken  liberties  with  his  wife*s  person  prior  to 
the  abandonment. — Ih,  56. 

3.  Expert  testimony;  competency  to  testify  as  to  condition  of  rail- 

road track. — A  witness  who  is  shown  to  be  skilled  and  expe- 
rienced in  respect  of  track  conditions  and  track  constructions, 
is  competent  to  give  opinions  as  to  the  defective  and  unsafe 
condition  of  a  railroad  track.T-A'ort?iern  Ala.  R.  R.  Co.  v. 
Shea,  119. 

4.  Same;  case  at  har. — A  witness  who  had  had  long  experience  as  a 

brakemari,  whose  duties  had  to  do  with  the  regulation  of 
the  speed  of  the  train  under  the  varying  circumstances  inci- 
dent to  a  railway,  according  to  curve,  grade,  etc.,  is  qualified 
to  give  his  opinion  on  each  of  these  matters,  and  to  state 
that  a  train,  at  a  particular  time  and  place,  was  running  at  a 
dangerously  high  speed. — lb.  119. 

5.  Same;  examination  of  witness. — Where  an  objection  is  sustained 

to  a  question  propounded  a  witness  and  such  question  is  after- 
wards answered,  there  is  no  error  of  which  the  excepting 
party  can  complain. — Bham.  Ry.  L.  <k  P.  Co.  v.  Rutledge,  196. 

6.  Same;   cross-examination  of  witness. — Where  a  physician,  wit- 

ness for  defendant,  testified  that  he  was  sent  by  the  defendant 
to  see  plaintiff  after  his  injury,  the  plaintiff  may  bring  out 
on  cross-examination  what  the  defendant's  attorney  said  to 
him,  as  tending  to  show  a  bias  unfavorable  to  defendant. — lb. 
195. 

7.  Same;  examination  of  witness. — Where  a  witness  was  asked  to 

state  at  what  rate  of  speed  the  car  approached  the  railroad 
crossing,  his  answer  that  "it  would  be  hard  to  judge  that,  be- 
cause it  had  just  started  and  it  could  not  have  been  running 
fast,"  was  properly  excluded,  as  being  the  witness'  conclu- 
sion.— lb.  195. 

8.  Evidence:    examination    of   witnesses. — In    the    examination    of 

witnesses,  questions  which  are  leading  are  properly  refused, 
— Fulgham  v.  Garter,  227. 

9.  Proof  of  good  character  of  witness  whose  testimony  had  been 

impeached  by  evidence  of  contradictory  statements,  admissible. 
W^here  a  witness  has  been  impeached  by  proof  of  contradic- 
tory statements,  evidence  of  the  good  character  of  such  wit- 
ness is  admissible. — Brown  v.  State,  287. 

10.  Same:  testimony  of  father. — The  father  is  a  competent  witness 

to  testify  to  the  good  character  of  the  son. — lb.  287. 

11.  Admitted  showings  as  to  evidence  of  absent  witnesses;  effect 

when  such  showing  is  not  introduced  and  the  witness  appears 
and  testified  contrary  to  the  showing. — The  rule  that  an  at- 
tempt by  a  party  to  make  the  false  appear  true  is  a  circum- 
stance which  the  jury  may  consider  to  the  disadvantage  of  the 
party  so  doing,  does  not  apply  where  a  showing  is  admitted, 
but  is  not  introduced  by  the  party  in  whose  favor  it  is  made, 
and  the  witness  subsequently  appears  and  testifies  contrary 
to  the  showing. — lb.  287. 

12.  Same;  introduction  of  witness,  for  whom  a  showing  in  behalf 

of  the  defense  has  been  made,  by  the  State. — A  showing  as  to 
a  witness  of  the  defense  which  has  been  admitted  by  the  State 
but  not  introduced  by  the  defense  and  which,  on  the  appear- 
ance of  the  witness  during  the  trial,  is  introduced  by  the  State, 
and  the  State  cannot  contradict  same  by  the  introduction  of 
the  witness  to  prove  the  falsity  of  the  showing. — lb.  287. 

13.  Execution  of  written  instrument  by  making  mortgage:  not  in- 

valid when  attesting  witness,  agent  or  employee  or  mortga- 
gee.— Where  in  the  execution  of  a  mortgage,  the  mortgagor 
signs  the  same  by  making  his  mark,  the  fact  that  the  attesting' 
witness  was  an  agent  or  employee  of  the  mortgagee,  does  not 
render  the  mortgage  invalid. — Morris  v.  Bank  of  Attalla,  638. 
WRITTEN  INSTRUMENTS. 

See  ExtxrTio:^  of  Written  Instrimk-vts.    uigitizea  DyVjOOQlC 
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